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Water Management Performance Audit

Follow-up Report

INTRODUCTION:

An audit was conducted of selected Colorado water programs from
February through October of 1993. The audit focused on three
separate areas including: the need for integrating and
coordinating activities of various state agencies involved with
water resource management in Colorado; compliance with existing
legislation among five agencies required to coordinate and carry
out certain water quality responsibilities; and, shared
regulatory responsibilities between the Water Quality Control
Division and the Division of Minerals and Geology.

During the hearing regarding the water management performance
audit before the Legislative Audit Committee (L.A.C.) on June 20,
1994, members of the Committee regquested the Departments of
Natural Resources and Public Health and Environment to respond to
several additional questions. Three sets of guestions were
forwarded to the agencies by the Legislative Audit Committee on
June 21, 1994. The following report, jointly prepared by the
Departments of Natural Resources and Public Health and
Environment, responds to the questions raised by the Legislative
Audit Committee.

In some cases the specific questions asked by the Committee were
addressed in considerable detail in a report submitted to the
General Assembly on November 1, 1992, pursuant to House Bill 92-
1200. House Bill 1200 mandated an evaluation of the following
concerns:

a. Maintaining the most effective water quality programs
for the State of Colorado;

b. Integration of water quality control programs with
public health, environmental protection and natural
resources programs;

Ca Integration of water quality and water quantity
considerations in a manner that will create the best
public policy for the State of Colorado;

ai The most efficient utilization of human and fiscal
resources wWwithin CDPHE and DNR to promote the
protection of the state’s water guality and water
rights.

The H.B. 1200 study process involved a task force which was
established by an executive order and a series of focusc group
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meetings designed to receive maximum public input from the
diverse interests concerned about water management issues. A
1ist of task force participants is attached as Appendix A. A
number of specific references to that report are included in the
agencies’ responses to the Committee. Therefore, the H.B. 1200

report is attached for ease of reference.

R els estion 1(a): what are the major issues regarding
e 5 water management in Colorado?

Agencies’ Response: Major Water Management Issues

The Department of Natural Resources and the Department of Public
Health and the Environment believe that the major issues
affecting water management in Colorado can be organized into six
broader categories. These six categories are discussed in this
section and include the following:

> 1% Interstate Litigation
24 Demands of Downstream States

3. Development of New Supplies

4.  Emerging and Expanding Federal Involvement in the Water
Resources Arena " )

5 Protection of Existing Supplies

6. Protection of the Environment

I. INTERSTATE LITIGATION

Colorado is involved in two lawsuits in the United States Supreme
Court: Kansas V. Colorado and Nebraska v. Wyoming. Both of these
cases are matters of original jurisdiction concerning the
interpretation of interstate water compacts and Supreme Court
decrees. These cases are reviewed below, as are Colora@o's .
positions regarding the central issues and related considerations

of these cases.

A. Kansas v. Colorado

In Kansas v. Colorado, Kansas originally claimed that post-
compact well development in Colorado had depleted flows at the
state line by 1.378 million acre feet, from the period 1950 to
1985. The Kansas Attorney General has also publicly declared
that Kansas claims a $100 million judgment against the State of
Colorado for economic injury stemming from these alleged

depletions.

A Special Master has taken testimony for seve?al years %n
response to Kansas’ claims, and recently has issued a final
report. Exceptions to the report may be filed with the United
States Supreme Court by either state. The Supreme Court will
then hear arguments and enter an order that either adopts,
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modifies, or rejects the Master’s report. The briefing before
the Supreme Court will be scheduled this year. Oral argument may
be held in the summer of 1995, with a decision possible in the
fall or winter of 1995. This decision will address issues of
liability only and will not relate to any damages that might be
owed from Colorado to Kansas. The damages phase (Phase 2) will
determine the quantity of any damages owed. Trial in Phase 2 may
be held sometime in late 1996 or early 1997, with a final
Master’/s decision in 1997, and a final Supreme Court
determination coming sometime late in 1998. :

The Master’s report addresses the three major issues that formed
the core of Kansas’ claims. (1) The first issue involves
operation of Trinidad Reservoir. The Master found Colorado’s
historic operation and administration of Trinidad Reserveir has
not violated the Compact. (2) The second issue involves operation
of the winter water storage program in Pueblo Reservoir. The
Master found that Colorado’s operation and administration of the
winter storage program has not violated the Compact. (3) The
third issue involves groundwater withdrawals by post-compact
wells. The Master held that Colorado has violated the Compact
with regard to its administration of post-compact wells.

The Master did not determine a specific amount of water which
Colorado might owe to Kansas, nor did the Master find that
Colorado owes any monetary damages to Kansas. The Master did
give some direction on how to determine depletions to useable
stateline flows by post-compact wells. Based upon that
direction, we currently believe Colorado may be required to repay
Kansas approximately 300,000 to 400,000 acre-feet. Additionally,
Colorado’s administration of post-compact well depletions will
need to change and replacement water be provided for those
depletions.

B. Nebraska wv. Wyoming

Colorado is not directly a party in the case of Nebraska v,
Wyoming, since this litigation involves the decree allocating
waters of the North Platte River between Wyoming and Nebraska.
However, because the North Platte River originates in Colorado,
and because ultimate disposition of the case could affect water
users in Colorado, Colorado has been involved with and is closely
monitoring this litigation.
e, C ’ spons terstate Liti i sid ions
Colorado’s response to issues raised in these litigations has
taken several forms. First, it is important to recognize that
Colorado is a defendant in both litigations. Colorado’s position
on matters of interstate water allocation has, and will continue
to be, one of vigorously defending and protecting the State’s
compact entitlements, in whatever forum. However, Colorado has
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allocation and use. Four major river basin systems exit the
state: the Colorado River system involves Wyoming, Utah, New
Mexico, Nevada, Arizona, California and Mexico; the Arkansas
River system involves Colorado’s neighbor, Kansas; the Platte
River system involves Colorado’s neighbors, Wyoming and Nebraska;
the Rio Grande River involves Colorado’s neighbors, New Mexico,
Texas and Mexico. Issues pertinent to each of these basins are

summarized in this section, as are Colorado’s responses to these
issues.

A. Colorado River Basin

Downstream demands on Colorado’s Colorado River entitlements
result from a complex combination of increasing demand, recently
enacted federal statutes, and changes in federal policy and
regulations. Given their complexity, we only touch on some of
these pressures in this subsection.

Historical and growing future demand is perhaps the most obvious
pressure exerted on Colorado’s waters by downstream states. In
the Colorado River Basin, California for years has used Arizona’s
and Nevada’s unused Colorado River Compact apportionments to meet
agricultural and municipal demands that exceeded its own Compact
apportionment. As Nevada’s and Arizona’s demands increase,
California’s use of water in excess of its Compact apportionment
could extend to and threaten the Upper Basin’s unused
entitlement. To be sure, California has signalled a willingness
to attempt to reduce its overuse. However, increasing
development in Nevada will cause Nevada to exceed her entitlement
to water soon after the turn of the century, which will only
serve to compound existing problems associated with California’s
present overuse of Colorado River water in the Lower Basin.
Nevada is moving aggressively to attempt to secure water to meet
these future demands. The United States Senate Subcommittee on
Water and Power of the Committee on Energy and Natural Resources
held hearings on ways to address water issues in the Lower Basin,
including securing additional water supplies to meet growing
demands in Las Vegas. Colorado is concerned that these demands
could disrupt the allocations and balance of water use achieved
under the body of rules, regulations, laws, Supreme Court

decisions, and international treaty known as the "Law of the
River."

In addition to the historical and future demands of downstream
states, many other downstream influences are conspiring to
produce dramatic changes in the management of the Colorado River.
For example, changes over the last four years in the operation of
federal reservoirs, pursuant to the Endangered Species Act, and
proposed changes in operations at Glen Canyon Dam, pursuant to
the Grand Canyon Protection Act, are combining to establish
entirely new operational patterns for water projects in the
Basin. These new operational patterns could have important

5
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D. Rio Grande River Basin

Residents of the Rio Grande River Basin have recently endured
considerable in-state controversy with the rejection in the
Colorado Supreme Court of American Water Development, Inc.’s
proposed water export scheme. While this proposal was
successfully rejected by local interests, increasing demands in
the El1 Paso and Albugquerque areas will continue to put pressures
on water deliveries and operational changes in Colorado. In
addition, recreational interests in Northern New Mexico have made
increasing demands for river requlation flows for recreational
purposes in the Rio Grande River in Colorado and New Mexico.
Finally, the Rio Grande Basin also faces challenges associated
with declining aquatic species, which may affect water use and
development. It appears at this point in time, however, that the
recent listing of the silvery minnow under the Endangered Species
Act will not affect water use within Colorado.

In general, Colorado’s policy has been, and will continue to be,
that of continued vigilance and vigorous defense of the compact
entitlements which protect Colorado water users from ever-
increasing demands of downstream states. These entitlements are
closely tied to the economic and environmental future of Colorado
and are therefore vitally important to the future of the state.

Policies outlined below are complemented by the litigation
efforts described above in Section I.

1. Colorado River

In the Colorado River Basin, Colorado, through discussions with
the other Basin States and the U.S. Bureau of Reclamation, has
encouraged the development of Lower Basin solutions to water
allocation problems in the Lower Basin in order to alleviate
future pressure that may be placed on Upper Basin entitlements.
It is the State’s policy that the development of a private water
market in the Colorado River, from the Upper Basin to the Lower
Basin, is not in the best interest of Colorado’s future. Such a
market threatens to dry-up irrigated agriculture in Colorado,
remove water from the state for future use, and adversely affect
existing water users in the state. Partly as a result of
Colorado’s efforts, California, Arizona and Nevada are currently
engaged in discussions to develop Lower Basin solutions to Lower
Basin allocation issues. Colorado will continue to be involved
in those discussions, and will continue to monitor congressional
proceedings and be involved in any proposed legislation with the
goal of protecting Colorado’s entitlement.

Colorado is also in the process of developing a Colorado River
Decision Support System. This effort involves both extensive
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officials are monitoring the potential effect on Colorado water
use and development of endangered aguatic species in the Basin.

III. DEVELOPMENT OF NEW BUPPLIES

The development of new surface water supplies in recent years has
been difficult by almost any measure. Successful efforts have
rested upon complex joint ventures between water supply entities.
These efforts therefore represent something -of a departure from
traditional water development practices characterized by
individual water entities developing supplies for narrowly
defined interests. This section reviews some of the issues
surrounding the development of new supplies in Colorado.

Some individuals involved in water development in Colorado have
expressed complaint in recent years about the apparent inability
of Colorado water users to undertake development of new supplies.
Additionally, some individuals perceive that since development of
new water supplies will aid in protecting Colorado’s interstate
entitlements, the State collectively has not been sufficiently
diligent in building new storage to protect its compact .
interests. These views have been shaped in part by the fact that
a number of major new water development projects have been

proposed but have gone undeveloped in recent years. There are a
number of reasons why this is so.

First, large federal subsidies for water project development are
no longer available as they once were. Budgetary and
environmental concerns have led the federal government away from
major assistance in water project development.

Second, large project development has not been economic, except
for major water providers. Simply stated, the present need or

present ability to pay have not matched the cost of new water
project development.

Third, among the forces driving up cost of new water projects are
the cost of obtaining federal permits, and mitigating
environmental damage. In addition, the majority of the best
reservoir sites have already been developed. New project sites
will be more costly to develop.

Fourth, there is a great deal of competition among water users
for limited supplies. Existing supplies are largely over=-
appropriated, by both absolute and conditional water rights.
Large water project development has been burdened with litigation
among water user organizations. Transbasin diversion projects
face litigation and regulatory control by local governments.

The state of Colorado and its water users are moving in new and
innovative directions to overcome these challenges. A few water
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colorado water users, thus making more water available for use,
at less cost.

Many entities in Colorado are looking at alternative water
development techniques, such as conservation and the recharge of
existing aquifers. Conservation and aquifer recharge programs
allow existing supplies to be stretched, and can be more cost=
effective than traditional water development as well.

The State continues to be involved in, and supportive of, federal
assistance to new water project development. The state is

continuing to work toward the construction of the Animas-La Plata
Project.

Finally, in recognition of the modern reality that resclving
environmental issues is a pre-requisite to any new water project
development, the State has been active in the implementation of
the Salinity Control Act, the development of the Upper Basin
Recovery Plan for Colorado Fish Species, the San Juan Basin Fish
Recovery Program, a recovery program for Platte River Endangered
Species, and a recovery program for the as yet unlisted boreal
toad. These programs will both put water to use, resolve

controversies, and create new opportunities for water use and
development.

IV. EMERGING AND EXPANDING FEDERAL INVOLVEMENT IN THE WATER

RESOURCE RARENA

At the same time the federal government has withdrawn financial
support for new water project development in the West, it
increasingly wears the mantle of regulator. The emerging
prominence of the Endangered Species Act, the increased role of
the Environmental Protection Agency, and the expanding requlatory
presence of the Forest Service all serve to increase federal
regulatory burdens on water project development and operation.
Additionally, the Bureau of Reclamation has transformed its role
from one emphasizing water project development and operation for
consumptive use and hydroelectric power generation, to one
emphasizing management of developed water supplies to achieve,
principally, environmental restoration and recreation goals.
Finally, budgetary and environmental concerns are causing an

increased federal emphasis on charging fair market wvalues for use
of federal natural resources or facilities.

An overarching goal of these federal agencies appears oriented
toward applying a number of different regulatory and market-based
tools to restore and manage ecosystems and ecological health
within western watershed boundaries. While the goal of healthy
ecosystems and watersheds is one which Colorado executive branch
agencies support the concerted activity of federal agencies in
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nation’s watersheds are contemplated in the Senate version under
the auspices of a national water quality monitoring task force.
Establishment of new watershed planning and management entities
is also envisioned within the proposed legislation.

A third area of concern is proposed revisions to the nonpoint
gource program. There is no longer significant debate about
whether nonpoint source discharges should comply with applicable
water quality standards. There is still considerable discussion
as to when such discharges should comply with standards, and how
we can best move toward that goal--e.g., what mix of voluntary or
regulatory approaches is appropriate.

A fourth area of concern involves the debate about whether to
require across-the-board implementation of nationally established
best management practices within watersheds where standards are
currently not being attained or whether to allow a more targeted
approach aimed at remediating the more significant sources.
Nonpoint scurce discharges and activities of concern in Colorado
include agricultural sources, abandoned and inactive mine
sources, water resource development (hydrological modification)
related water quality problems and other construction activities.
It will be a formidable challenge for Colorado to attain
compliance with underlying water quality standards in areas
significantly impacted by nonpoint sources.

2. Important Specific Issues Associated with Clean Water Act

Reauthorization

Reauthorization of the Clean Water Act also raises issues with
respect to wetland protection, biological criteria as a basis for

standard setting, and water quality standards appropriate for and
specific to arid western states. -

a. Wetlands

Wetlands protection is likely to receive increased emphasis
in the reauthorized version of the Clean Water Act.
Protection of the functions and values associated with
wetlands involves issues associated with water quality, fish
and wildlife protection, flood control and local land use.
The State has not established any specific policy direction
for addressing wetlands protection, although a number of

local governments are moving forward with substantial
wetland protection programs.

b. Biological criteria

In both the current House and Senate versions of Clean Water
Act reauthorization there ie considerable emphasis on
ensuring the attainment of biological integrity in the
nation’s waters through the use of biological monitoring,

13



instream bio-assays and the development of biological
criteria (or biocriteria). Heretofore, regulatory agencies
have used chemical measures to assure the protection of
aquatic life. This focus has been due in part to the
complications associated with defining an ecological
approach to assessing biotic integrity. The use of
biological communities offers a systems approach to surface
water quality assessment and management. Aquatic organisms
not only integrate a variety of environmental influences
(chemical, physical and biological), but complete their life
cycles in the water body and, as such, are continuous
monitors of environmental quality. i

Many states have conducted extensive monitoring of the
biological communities existing within their water bodies.
A few states have developed an operational definition of
biotic integrity, developed standard biological assessment
techniques and provided a framework from which biocriteria
have been institutionalized in their surface water quality

management programs.

However, the Colorado Water Quality Control Commission has
determined that no -bioclogical criteria should be adopted as
enforceable water quality standards in Colorado at this
time. The Commission has stated that it believes that while
"biological assessments are a useful evaluative tool and
that available public and private resources should be
directed toward developing a consistent biological data base
to help guide future water gquality management decisions, the
adoption of enforceable biological criteria would be
premature at this time". The Water Quality Control Division
and other entities involved in aguatic biological assessment
have not yet developed standardized protocols, specific to
Colorado, for interpreting the results of biological
assessments, although such efforts are currently underway.
Also, there is a paucity of data for streams in Colorado
that can be used for specifying appropriate "reference
reaches" for assessing the comparative biological integrity
of impacted segments. In addition, there is a serious
concern among many biologists in this state about the
applicability of currently available aquatic community
indices to water bodies in Colorado. Many of the indices
that have been used by states, such as Ohio, which have
adopted biocriteria, are perhaps better adapted to warm
water streams in areas which have a more diverse fish fauna
and which enjoy a higher annual precipitation and fewer
topographic and climatic extremes than Colorado.

We currently have little segment-specific information
regarding water quality factors which may be limiting
biological integrity in Colorado’s waters. The goal of
biological integrity in all water bodies, if measured
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agreed that a workgroup would be formed involving high level
administrators from EPA and state water quality program
directors from the states of california, New Mexico and
Colorado to discuss suggested modifications to the Reid
amendment. A number of teleconferences were held. The
workgroup effort was useful in clarifying and, to some
degree, narrowing potential issues regarding water quality
standards in the arid west. However, the workgroup was
ultimately unable to achieve consensus on several
fundamental aspects of the proposed language that was
discussed. Several of the differences between EPA and the

states go to the heart of arid west water quality issues.

General consensus was reached by the overall workgroup with
respect to a proposed beneficial reuse goal which recognized
the ecological values associated with effluent dependent
streams. There was also agreement with respect to the arid

- west water quality research provisions which had been
proposed by Senator Reid. However, the states were unable
to agree with EPA about statutory criteria which would
govern the establishment of water quality standards
appropriate for intermittent, ephemeral and effluent
dependent streams in the arid west. The states felt that
the arid west water quality standards provisions should

_~apply to the set of streams which are normally dry for at

" least half the year. EPA wanted a much more restrictive
definition which would have essentially made the provisions
irrelevant within the state of Colorado. Furthermore,
states did not agree among each other or with EPA about
statutory requirements governing the adoption of water
quality standards for constructed water conveyances. EPA
region VIII, in which Colorado is located, has not regquired
states to adopt such standards while EPA region IX has, for
the states of Ccalifornia and Arizona.

Whenever serious discussions concerning reauthorization of
the Clean Water Act resume, the states and EPA will resume
discussions concerning water quality standards for water
bodies in the arid west. It is likely at that time the
discussions will involve a broader set of interests
including municipalities and the environmental community.

B. safe inking Water Act

As was the case for Clean Water Act reauthorization, the two year
long effort to reauthorize the Safe Drinking Water Act failed in
this session of Congress. The Senate passed its version of the
Safe Drinking Water Act reauthorization in April, 1994. The
Senate enacted a revised version of S.1547, the Safe Drinking
Water Act Amendments of 1994, introduced by Max Baucus. However,
the bill stalled in the House until the waning days of this
Congressional session, prior to the break for the interim
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The Endangered Species Act (ESA) is also overdue for
reauthorization by Congress. It is presently unclear when this
reauthorization will occur. There appears to be a widespread
consensus that an ecosystem protection approach should supersede
the species-by-species protection approach that is currently
provided in the Endangered Species Act. Such an approach offers
both opportunities and great challenges in the state of Colorado.
Major issues with respect to the continued viability of water
project operations and development have arisen in various
Endangered Species Act consultative processes, as described
above. In addition, it now appears that ESA Section 7
consultation requirements will be triggered by actions taken
under the State’s Clean Water Act programs, such as establishing
water quality standards. This is because state water quality
standards must be approved by EPA and such approval constitutes a
federal decision subject to the ESA consultation requirements.
Consultations with the USFWS often extend administrative time
frames and open additional legal and procedural opportunities for

opponents of pending administrative decisions.

D. s e 8
3 nder Secti e an_nate

Reauthorization of existing statutes creates opportunities for
expanded federal involvement in the water resources arena in
Colorado. Interpretation of the existing statute also provides

such opportunities.

The United States Supreme Court recently decided a case that
broadly interprets section 401 of the Clean Water Act. Briefly,
section 401 requires applicants seeking federal licenses or
permits for activities which may result in a discharge into
waters of the State, to receive a certification from the State
that the Activity will be in compliance with water gquality
standards. The case in gquestion is

City of Tacoma v. Washington Department of Ecology, 1994, WL
223821 (U.S. Wash.). The principal question before the United
States Supreme Court in the case was whether the Clean Water Act
authorizes a state to impose minimum streamflows a condition to a
section 401 certification. The court held that states may impose
minimum streamflow conditions to section 401 certifications if
such conditions are necessary to protect the designated sues of
the stream in questions. A number of important and controversial
statements are included in the Court’s opinion:

1) A State’s authority to impose section 401 certification
conditions is not tied to "discharges" but to "activities".
Once a discharge requiring federal authorization triggers
the section 401 process, the States may impose conditions on
any activity associated with the project, whether or not the
activity itself involves a discharge.
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collection of water users, state and federal agencies, and
other interested members of the public,has in particular
devoted considerable attention to this issue.

Several considerations influenced this interest. First, in
recent years there has been increasing interest nationally
in a more holistic, integrated approach to environmental and
natural resources management, such as that embodied in
watershed management. Second, there was also a recognition
that a number of local and regional watershed protection
efforts had been initiated in Colorado. Third, Colorado’s
water guantity management system has always been organized
around watersheds, and in recent years, the Water Quality
Control Division and Commission had begun to shift toward
more of a watershed focus in the organization of the state
water quality management system. Fourth, federal water
quality program initiatives also have been moving toward an
increased watershed protection focus, and watershed
management is expected to be addressed in Clean Water Act
reauthorization. In addition, several federal resource
management agencies are shifting their efforts toward an
ecosystem management approach organized on a watershed
basis. Finally, there was a recognition of the potential
for watersheds as a appropriate and practical scale on which

to address the integration of water quality and water
quantity concerns.

The Water Quality Forum has developed a working paper to
advance communication regarding what was learned from its
analysis and to begin work toward a consensus regarding an

appropriate Colorado approach to watershed protection
efforts.

The Water Quality Forum is currently disseminating copies of
the working paper as broadly as possible. More recently,
the Forum has established two subcommittees or workgroups to
address a number of critical issues related to the watershed
protection approach. One subcommittee is addressing a number
of issues having to do with integrating water quality and
quantity in a watershed context. This subcommittee plans to
assist the Colorado Water Conservation Board in its review
of the instream flow program during the next year. 1In
addition, the quality/quantity subcommittee plans to focus
on available examples of successful efforts to resolve site-
specific water quality/quantity conflicts.

A second workgroup has been established by the Water Quality
Forum to address watershed monitoring needs, data management
and sharing needs, and watershed planning procedures and
products. This workgroup will devote its efforts to a
number of specific areas including: i) establishing several

task forces comprised of technically-oriented individuals in
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supply. With assistance from the Governor and the Department of
Natural Resources, this plan was reviewed by state, federal and
private sector biologists who concluded that the proposal would
yield as much or more aguatic habitat for the Poudre River Basin
upstream from Poudre Park than would the proposed Forest Service
bypass flow requirement. The Joint Operations Plan was largely

approved by the Forest Service in recently issued land use
decisions.

Innovative and cooperative working relationships between water
users and the state and federal government can identify similar
opportunities which can maintain important aquatic habitat while
preserving project yield. The State will continue work with the
Forest Service to explore how similar concepts such as
represented in the Poudre River Joint Operations Plan might

function in other watersheds facing similar and or even different
issues.

VI. PROTECTION OF THE ENVIRONMENT

Water development and use throughout Coleorade has important
environmental implications. Colorado has worked on several
fronts to promote environmental restoration and protection
initiatives related to both surface and groundwater use and
development. Examples of these initiatives are described below.

A. ate ed=base i 4+ s

Watershed-specific project operations plans have been and are
being developed by facility owners with State assistance in
response to federal permitting requirements under the Federal
Land Management and Planning Act, as discussed above. These
plans provide alternatives to proposed Forest Service by-pass
flows. These plans not only protect system yields, they also
help to restore environmental conditions and promote long-term
environmental protection at a watershed level. Once adopted,
these plans will immediately improve winter flow conditions that
currently limit fisheries within important mainstem reaches of
the Poudre River and Big Thompson watersheds. A similar effort
to develop a watershed operations plan, again with State
assistance, is underway in the Boulder Creek watershed. This
effort will be designed to complement the City of Boulder’s 1993
innovative water rights donation to the State Instream Program

that has helped to improve flow conditions on North Boulder and
Main Boulder Creeks.

More generally, the Department of Natural Resources will soon
begin negotiations with the Forest Service to develop a framework
that efficiently allows water users to receive land use
authorizations for the water facilities while also meeting
legitimate resource protection goals on the National Forests.
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Efforts will be made to build water quality considerations into
this planning framework.

B. anage t er a
1. Agricultural sources

A number of different kinds of nonpoint source pollutants are
associated with agricultural activities. Pesticides, nutrients
and various salts are commonly found in agricultural runoff.
Farming activities also can result in significant sedimentation

of receiving streams.

In Colorado there are agricultural problem areas with elevated
nutrients in surface and groundwater. The only nutrients for
which water quality standards exist on a widespread basis are
ammonia and nitrate. Ammonia concentrations are of concern where
water bodies are classified for aquatic life use. Nitrate
concentrations are of concern where there are public drinking
water supplies in place. There are approximately 2500 stream
miles which have been impacted by streambank erosion and
sedimentation associated with agricultural runoff and farming and
grazing activities near riparian ares. Presently there are no
standards which apply to sediment quality or quantity. However,
water gquality standards for sediment are a major priority for
development within both the House and Senate versions of the
reauthorization of the Clean Water Act. Elevated pesticide
levels have not been observed to a significant extent either in
surface or groundwater within the state.

The state has established a framework for addressing groundwater
quality issues associated with chemical fertilizers and
pesticides. Senate Bill 90-126 set forth clear roles for the
Water Quality Control Division, the Colorado Department of
Agriculture and the Colorado Cooperative Extension Service in
addressing groundwater quality problems. This program has been
successful in bringing about cooperative relationships among
regulatory and technical assistance agencies and the agricultural
community. The Senate Bill 126 model perhaps could be expanded
to address future requirements for agricultural nonpoint sources
to achieve and maintain compliance with water gquality standards.

2. Abandoned and Inactive Mines

There are over 50,000 abandoned and inactive mines within the
State of Colorado. Hundreds of such mining sites contribute
significant levels of pollutants to state waters. There are
conflicting policy directives within EPA concerning whether
inactive and abandoned mines are point sources, nonpoint sources
or a combination of the two, depending upon the circumstances.
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groundwater sources. Groundwater supplies water for agricultural
and industrial needs as well. Protecting the integrity of

Colorado’s groundwater supplies is critical.

The state agencies involved in groundwater quality management are
in the process of developing a comprehensive state groundwater
protection program (CSGWPP) in order to achieve a more efficient,
coherent and comprehensive approach to protecting the quality of
the state’s groundwater resources. The. Water Quality Control
Commission is providing leadership for this effort. A new
partnership among federal, state and local entities is
envisioned. The first essential step is to develop a goal for
groundwater quality protection and to establish priorities.
Defining authorities and roles among the various agencies and
programs and implementing all necessary efforts to accomplish the
state’s groundwater quality protection goals are the next
critical activities. Additional elements involve coordinating
data collection and management and developing public education

packages.

There are a number of threats to the quality of Colorado’s
groundwater supply. Activities both on and beneath the land
surface affect groundwater quality. For example, increased use
of fertilizers and pesticides may cause toxic compounds to
infiltrate through the soil into the groundwater. Large feedlots
seep from lagoons, contaminating both surface and groundwater
with nitrates, phosphates, chloride and bacteria.

Mining wastes have traditionally been disposed of in unlined
tailings ponds. These may generate acidic waters and serve as
sources of metals, dissolved solids and radionuclides which can
pollute both surface and groundwater. Similarly, unlined or
poorly lined wastewater stabilization ponds can contaminate
groundwater if infiltrations occurs.

Oilfield exploration and production activities may produce highly
mineralizes salt solutions called brines. These are temporarily
stored in holding tanks or injection wells because of the

corrosive nature of the brine. Leakage from tanks and pipelines

is common.

The proliferation of septic tanks is a serious problem in some
localities. Septic tanks are so abundant in some areas not
served by municipal sewer systems that biological and nutrient
contamination of groundwater has become a public health and

environmental concern.

Leaking underground and above-ground storage tanks are well-known
groundwater contamination threats. Over 2500 underground tank
remediation projects, addressing groundwater and soil
contamination, have been undertaken since 1986. More than 20,000
underground tanks have been located at about 8,000 sites and
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industrial discharges. Cities are often anolvadit; ur fzen
drainage and flood control operations. Municipal ei g e
hold extensive water rights and are involved in a variety
water management activities.

Water User/Water Development Agencies:

nservation Districts: There are three Water
= EEEEZrS:tion Districts in the state. The largest BTQEQ
them is the Colorado River Water Cconservation Distric
followed by the Southwestern and Rio Grande Water
Conservation Districts.b Th: 2§t§rp§g:§§ixst::n
i i ere created statu

giztzégiﬁewassociations.Y The Ccolorado River District,
in particular, was created in part to counter-balance
the activities of the Northern Colorado Water
Conservancy District in addition to ensuring the
conservation of the Colorado River for storage, -
irrigation, mining and manufacturing purposes and the
construction of reservoirs, ditches and irrigation
works.

nservancy Districts: There are 45 Water
» 'g:§§ZrS§ncy Distiicts in the state. The largest among
them is the Northern Colorado Water Conservancy
District and its municipal subdistrict. Water
conservancy Districts are craated_by petition gor the
purpose of developing wa?er supplies for municipal,
agricultural and industrial uses.

r User Associations: There are numerous water user
= ::Eggiations throughout the state including: Cache la
Poudre Water Users Association, C}ear Creek Water Users
Association, District 6 and District 10 Water Users
Association, Grand Valley Water Users Association,
Larimer County Underground Watirtgsers gﬁzgzlatlon and
Creek Water Users Assoclatlon.
ﬁzgggﬁations are generally made up of yembers who share
an interest in water supplied from a single watershed
or basin. Water users associations created under the
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provisions of the Colorado River Water conservation
District are considered subdistricts or subdivisions of
that District. Associations provide a means for
members to exchange information and to enter
negotiations as a block with larger conservancy or
conservation districts, the State Engineer and the
Legislature.

d. Irrigation Districts: There are ten irrigation
districts currently organized within the state. Such
districts are composed of water users which share a
common interest in water supplies from a single water
supply system. '

e, Ground Water Management Districts: The are ten ground
water management districts in the State of Colorado.
Most of the ground water management districts are
organized within designated groundwater basine on the
eastern plains of Colorado. However, one district is
the groundwater appropriators of the South Platte River

"Basin which is an organization operating an extensive
surface water/ground water conjunctive use system.
Generally, members of each groundwater management
district share an interest in water supplies from a
defined groundwater basin.

£ Water Authorities: There are two water authorities
currently organized witliin the state of Colorado -
Fountain Valley Water Authority and Project 7 Water
Authority. Water authorities provide water supplies to
user entities.

g. Water and Sanitation Districts: There are 1467 special
districts in Colorado. Many of these special districts
are water and/or sanitation districts. wWater
sanitation districts are direct service providers which
have the responsibility for planning, designing and
operating drinking water and wastewater treatment
facilities for specific service populations.

Section 208 Water Quality Planning Agencies: These agencies
are primarily involved in encouraging and facilitating the
development and implementation of areawide waste treatment
management plans. Such plans are intended to identify any
treatment works necessary to meet the anticipated municipal
and industrial waste treatment needs of an area over a 20-
year period. A number of the 208 agencies within regional
councils of governments are becoming involved in existing
watershed/water quality planning initiatives.

Counties: Counties may be designated Water Quality
Management Agencies for purposes of receiving funds to plan
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wastewater treatment faci}itigs. d{gt:ggtgigg,
i may establish water and sanxtatlog e
cgzﬂiszsfnr ongoing management of water an
Ereatment fac;llties. iiurztezog?sseminated individu§l
exerpisigq gg;ﬁ :;E%Z;s.y In the absence of antegga:;zzd
e 1th, the county commissioners functl Bas 8
v health' Therefore, counties are invol:ect Y
o Ee:nd ;ater quality issues that may af Bfor
R ith az ir citizenry. Some large counties, -
o thigeahoe county and Jefferson County, ht::s urg
lations En unincorporated areas. Thesetz;ugischarge
s iple for compliance with the stormwa <Mt
el g irements. counties have many land-us t?ct
g raqufien exercised to control erosion, prg eollutiun.
whiﬁ?t?ﬁi :reas, such as wetlands, and to prevent P
se!

and design

. 8=47):
state Agencles (see H.B.1200 Report, PP 8 )

a colorado Department of Public Health and Environment:

. t
j i ironment: The Ofgice of Environmen
- igzglzsegglinz;;inistrative.pollcy, budget ::d

A ent direction to the environmental prgg; N
m§nagemthe Colorado Department of_Publlc Hea B
w1t?1n ent OE is particularly involved 1in mintra—
o Eogﬁ iﬁter-departmental coordina@iondqnd AEED
'égggr:meatal integration such as multi-media regu

issues.

i s sion

ji) Water Quality Control Commlsséon. ngaﬁgmgis

id substantive policy direction pur el
i b et legislation for the state’s ovgra}l wa
uality protection framework. The commliiiogtes
- tablishes water quality stagdards, prg gand —
espest dural, control, and permit reqgulations g
proc?-'udiéial hearings when there are apgea‘ OF
32iién§ taken by the water Quality Control Divi ;

{ii) Water Quality Ccontrol D%visxcn: The wchfsiﬁI:E
lll)t ff for the commission 1in a broad array £

ey 15 hearings, most frequently concerning wa eroint
makiqg standarés. The Division lmplEment? tﬂiiﬁking
esalsonarge permit progra, the ELates Mion,Chne
hisirnd prgg;igé gzz:ziw;evolving Loan Fund (Faiility
;gg:zzigl gssiétance ?rcgram) and treatment plan
operators’ certification program.

gement Divi§ion=
ement Division
RCRA and CERCLA.

.iv) Hazardous Materials and Haitengi:a
The Hazardous Materials and Waste o tog
administers state programs pursuan
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. HMWMD.

-waters by agricultural chemicals.

Each of the programs under the HMWMD addresses water
guality protection and remediation.

v) Hazardous Waste Commission: The Hazardous Waste
Commission provides substantive policy directiecn
pursuant to existing legislation for the HMWMD. The
Commission promulgates rules concerning transportation,
storage and disposal of hazardous waste and holds
hearings when there are appeals of actions related to
hazardous waste management taken by the HMWMD.

vi) Board of Health: The Board of Health has program
"poliey jurisdiction over a number of environmental
programs within the Department of Public Health and
Environment. The Board of Health has rulemaking
authority for both the drinking water program and the
individual sewage disposal system program (ISDS)
administered by the Water Quality Control Division.
The Board promulgates rules for both the sclid waste
program and underground storage tank program within the
The Board has exclusive rulemaking authority
for the Radiation Control Division, Consumer Protection
Division and Environmental Integration Group.

Colorado Department of Agriculture: The CDA
administers the agricultural chemical groundwater
protection program pursuant to Senate Bill 90-126. The
Department works in cooperation with the Colorado
Cooperative Extension Service to develop and adopt best
management practices to prevent pollution of surface
and groundwater. The CDA is responsible for preparing
a state agricultural chemical management plan
consisting of best management practices for farmers to
use to prevent contamination of ground and surface

CDA also administers
the Chemication Act which is designed to protect
groundwater from contamination through facilities
designed to apply agricultural chemicals through
certain crop irrigation equipment.

Department of Local Affairs:

i) Division of Local Government: The Division of
Local Government administers a number of financial
assistance programs which many local communities rely
upon to plan, design and construct wastewater and
drinking water treatment facilities.

Department of Natural Resources

i) Executive Directors’ Office: The EDO provides
overall administrative and policy direction for the
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i ithi Natural Resources.

isions within the Department of

gi:lgso is involved in numerous cross;ﬁgtginghészgzie
i to natural resources managemen t

izlgtlngrazing reform, endangered specles protection,

fiéh-éecovery programs, natural resource damage

assessments pursuant to CERCLA, etc.).

ji) Water conservation Board: .The CWCB hai primary
responsibility for the formulation of policies -
congerning the protection and g;i%iz::ig?ogtéggtzction
t stre
resources, water development, N
tection of natural lake leve
:ggigignce in implementing thi Cutﬁraggcgizgz g:gi;e
i tly e
salinity Control Act. Recen E R
ficantly involved in nonpoint 80 4
;igzicularlyyin areas with highly saline runoff.

i i he State Engineer

i ivision of Water Resources: i

;;é)tg;v;ivision of Water Resourcis age re;ggngé:lisfgi

i i in Colorado.

* rights administration in ) D
ngizmenging agency pursuant to Senate Bill 89 ;:;ée
responsible for groundwater protﬁgiiggeinogc:gz
with the specific regulatory au o e DO S
pivision. The State Engineer revi - exe

ubstitute supply plans g
non-decreed exchanges and s : ans 00 o
i i d licensing activitle

carries out well permitting an ‘ -

i lations of the Boar

ordance with the rules and regu

3§0Examiners of Water Well Construction and Pump
Installation Contractors.

ivisi i ife: lorado Division of
i pivision of Wildlife: The Coloradc
;Iidlife (DOW) and the Wildlsfenﬁomm:s:;:nw?gzii:ze
i t+ and enhanc
responsibility te protec e an of
resources of the state. There 15 2 g of
i lity Control Division
interaction between the Water Qua
;;denivision of Wildlife on many water guality issues
including: establishing str?am si:gg?rgzvzggpgi;
classifications for Colorado’s wa : 1oy
i jation projects; negotiating y
nonpoint source remediat ' R o e
i ermits for fish hatcheries and ] .
3;§§§3§geb$ poW and for DOW fishirzcla?atlog pr$1§§§?£e
iati i tifications for
. and negotiating section 401 cert. .
ggnagegent projects and habitat improvement projects.

V) The Division of Minerals and Ggo;ogy: dThe DMG has
: A : =

lusive authority for appgov1ng mining ! »
i:glamation plans and ensurlng.mlnlng operatlonsiareaéz
compliance with the Colorado Hlneg kan%aigiigﬁagcgn

e Surface Mining Control and Rec .
3gghtgcts contain substantive provisions concerning the
protection of surface and groun@water qgality. tin
addition, the DMG is a Senate Bill 181 implementing
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a.

agency responsible for implementing through its
specific regulatory programs groundwater standards
promulgated by the Water Quality Control commission.

"vi) 0il and Gas Conservation Commission: OGCC is a
Senate Bill 181 implementing agency responsible for
protecting groundwater resources which could be
impacted by drilling activities or disposal activities

related to oil and gas exploration, development and
production.

vii) Board of Land Commissioners: The Board of Land
Commissioners is the steward for over approximately 9
million acres of land owned by the State of Colorado.
The Board owns numerous water rights. The Board is
responsible for preserving the natural values of state

lands and waters while ensuring an appropriate econcmic
return for the use of such lands.

viii) Colorado Groundwater Commission: The
Colorado Groundwater Commission is the regqulatory
authority charged with ensuring groundwater use and
development within designated basins of the State is
conducted in accordance with state law. The Commission

has groundwater quality as well as quantity protection
responsibilities.

Colorado Water Resources and Power Development ;
Authority: The CWRPDA is an independent agency capable
of issuing bonds, which is charged with responsibility
for financing a variety of infrastructure needs related
to water supply, power development, drinking water
treatment and wastewater treatment. The Water and
Power Authority is integrally involved in the

administration of the State Revolving Loan Fund (SRF)
program.

Colorado Water Resources Research Institute: The CWRRI
is an independent, academic entity responsible for
providing technical and intellectual support to the
legislature and state agencies in the broad areas of

water resources management and water quality
management.

Federal Agencies

United States Department of Agriculture:

i) Forest Service: Federal land management;

issuance
of Special Use Permits pursuant to FLPMA
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i i water
ii Soil Conservation gervice: Agrl;ztgugzéurity o
aiglity protection program under the

of 1985 as amended.
United sStates Department of the Army:

i H Water Act section
Arm f Engineers: Clean o
1%4 perm{tgoigz gischgrge of dredged or fill mater

i 1
ii) Management of Rocky Mountain Arsena

- United States pepartment of Energy:

jon: Administers
a Power Administrat
%1na£g§2§e£:tzritructure for federally operated
hydropower facilities.

ii) Federal Energy Regulatory commission: Licenses

hydropower facilities.
jii) Management of Rocky Flats pPlant.

vnited States pepartment of Interior:

g ource
i) United states Geological Survey: Water res

monitoring and reporting.

1dlife
i jce: Management of wi

i and wildlife Service: > -
;t%ugzi?hfish hatcheries and administration ©

Endangered species Act.

ent.
iii) National park Service: Federal land managen
Federal land

t:
. iv) Bureau of Land Managemen e ita 2 et o

management; issuance of special

FLPMA. ' .
Bureau of Reclamation: Design{tionstructlon
z;eration of water management facilities.

i Agency: aAdministration of
Env1rogmen:zioﬁizgizgizzatatesyincluding Cleagﬂgzﬁize
fEdergafgnDrinkinq Water Act, Clean Air Aggé
s vation and Recovery Act, Ccmprehegsilability e
%ﬁﬁ?iznmental Response, Compensation and Ll

Basin authorities:

a.

; ST £14,
i ty Authority: Curren
Basin Water anll :
Cﬂerzyigrﬁiiy one statutorily establ:;?;isgiszgter
guﬁﬁority, that being the Cherry Cre

Quality Authority. This Authority is a quasi=
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governmental agency with a directive to assure that the
waters of Cherry Creek Reservoir will be enjoyable for
generations to come. The Authority is charged with the
responsibility of developing and implementing plans to
maintain acceptable levels of water quality in the
reservoir and preserve the reservoir as an outdoor
recreation amenity.

chatfield Basin Authority: There is a very active
basin group associated with Chatfield Reservoir. There
is considerable interest within the Chatfield Basin to
form a similar basin authority similar to that in
Cherry Creek.

Colorado and National Organizations with water management
concerns (please note that this list identifies many
organizations but is not comprehensive):

.

- Colorado Association of Commerce and Industry: CACI is
an industry organization involved with many different
kinds of water management issues. ' CACI frequently
provides testimony at Water Quality Control Commission

hearings and at the Legislature concerning water
matters.

Colorado Counties Incorporated: This organization
represents each of Colorado’s 63 counties on broad-
ranging matters of interest to counties. Specific

water management functions and interests of counties
are detailed above.

Colorado Farm Bureau: The Colorado Farm Bureau is an
organization which represents a broad spectrum of
agricultural interests in Colorado. 8Since water is the
life-blood of agriculture, the Colorado Farm Bureau is

actively inveolved in numerous water management issues
and processes.

Colorado Groundwater Association: The Groundwater
Association is a professional technical group that

. meets monthly, which is interested in promoting good

groundwater stewardship and developing educational
materials aimed at groundwater protection.

Colorado Municipal League: CML represents Colorado’s
267 municipalities. As noted above, municipalities
have a broad range of concerns and interests in water
management. Therefore, CML maintains a strong presence

in many processes aimed at addressing water quality or
water guantity issues.
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-highly involved

.direct responsibilities-fur

i county USA

i t Ush: Colorado Sk "
COIoragﬁtgk;aﬁ;ugfr{he large ski operationsb:gizgghou
the St t This organization has recently ® e
sy g in water quality matters w?ich m gdardB
affect skiing operations (e-9- :ntaisgzzé}?y stan

for wetlands, stormwater permitting

lorado Water Congress: colorado Watgr giggr:;; i:dé
aive e assembly of water user, water dev : Em e A
giii%irger groups which maintaini : verzng golgcy
i i 1y all statutory, reguia ory -
iﬁiziztgztsywhich could affect water use in the Sta

' £
voters of colorado: The League O

Leaquevozeﬁ:mgg colorado is a consumer organizitizgues
with gon -standing interest in Colorado wa i '
wlthizulargy drinking water matters. Thel?iaggontrol
ks ntly testifies before the Water Qua izlativa
frquzsion and actively participates inileges
gggzeedings which are addressing water 1SS .

i : an
special Districts Association of C°1Dradoéiainﬁi;:ricts
. anization that represents the 1467 spenan g

ziganized within the state 9£ g?tﬁrzizérictsywith
] ati
districts are water and sanlsupplying e s wakar

i ice
and for treating wastewater for discrete servi

populations.

American Water Resources Associationé a:gi: 3;225
sists of interest groups concerne N g
S lopment throughout the nation. AWRA 18 gt
qgvelopd in congressional activities which ma{ mEL
iﬁ:odzielapment of the waters of the United Sta G

sation: AWWA is a trade
jcan Water Works Assocla j :
ggzgéiation to which many water utilities belong

ety of research endeavors
conducts and sponsors a variD ;ublic O ever.

with specific applications

jation: NWRA is an
i Water Resources Agsocxa 4
ﬁ:;;i?:ition with similar interests to AWRA as note

above.

i :on: WEF is an organization
WaFer E?vtzzgﬁzggyFﬁggrgzzﬁnconcerned ayouF waste:;@er
wnlcimzai jssues. More recently, thg mlsslonlof is
trei has broadened to encompass env1rogmenta S
'gzﬁegiation, water treatment and pollution pre

Western States Water Council
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Colorade Environmental Organizations (please note that this
list identifies many organizations but is not
comprehensive) :

League of Women Voters of Colorado: The league is a
non-partisan political organization which encourages
informed and active participation by citizens in
government and influences public policy through
education and advocacy. They follow a number of
program areas. In Natural Resources they focus on

-water, air, land use, environmental planning and
management.

Clean Water Action: Clean Water Action has focused on
supporting sound environmental programs. This group
has been particularly concerned about the potential
adverse environmental effects that might ensue if any
of the recent proposals for takings legislation are
enacted. Clean Water Action has a door-to-door canvas

which informs citizens of national and state
environmental issues.

Colorado Environmental Coalition: C.E.C. is a loose
coalition of environmental interests. It works
primarily on wilderness, wildlife, and national forest
issues, including ecosystem management. C.E.C. does
not participate in state legislative issues.

COPIRG: CoPIRG is the state chapter of the National
Public Interest Group begun by Ralph Nader. Membership
focuses on college campuses. COPIRG follows a variety
of public interest issues, including environmental

. issues at the State and Federal level.

Colorado Trout Unlimited: This is an active
legislative player. The mission of Trout Unlimited is
to preserve, protect, and enhance cold water aquatic
life resources. T.U. is focused on mining, water
guality, instream flow, bypass flows, fisheries

management, takings legislation, and all aspects of
water management.

Environmental Caucus: The Environmental Caucus is an
association of environmental groups formed in response
to the proposed Two Forks dam. It is staffed by EDF.
The Environmental Caucus represented the environmental
community on Governor Lamm’s Water Round Table. The
Environmental Caucus is still interested in water-
related issues within the State.

Environmental Defense Fund: Colorado has a state
office of this national environmental group. EDF is
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respected among the environgental com@un;tiuizg éﬁsair
scizntific and legal expertise. EDF 1s astate s
water, federal environmental 1eg1§1atlogitn o T
envirénmental programs, and compliance

environmental laws.

sierra Club is 2 national environmental

ter (Rocky Mountain
e Ea ips around the state.

11 environmental
nd in the field.

h. Sierra clgb:
ization.
ggggzer] is composed of local gro

d in a
sierra Club is intereste
{2§ues, active both legislatively 2

i sierra Club Legal Defense Fund: This grgﬁg izggge
= legal arm of the national Sierra Club. Ton Tt
D:gense Fund has been involved in several C

lawsuits in Colorado recently.
T.N.C. is largely apolitical.

chase and set aside land
T.N.C.

rvancy:

j. .The Nature Conse Mipeioie
s to raise money to P 2

gﬁdwgiter resources to preserve biodiversity.

is active on in-stream flow issues.

+ is the most effective )
ﬂ:ganizational structure within State
government to provide 1ong—rang:‘ -
planning, conduct regulatory ac 1:1 =
and in general, to ensure that wa grte
issues are addressed 1n an appropria

and timely manner?

L.A.C. Question 1(e):

Agencies’ Response:
s specifically aimed at evaluating

ici ter
i g e *ilm‘éeﬁitil‘-dqﬁﬁiiiieﬁﬁo‘éiﬁ‘;’f“iilfpiiticular,
i era an : 1

Eizgizmiﬁel:tgiz. D&ring that study the orga:;igglan:iity

lationships among drinking water programs, q:onmental
o water quantity programs and all other env;i e
programs,were evaluated for all 50 states. It wast sin N e
Eiggrgmzonsiderable variation exists among the states

have organized water quality and guantity programs.

The House Bill 1200 Report wa

ttention was paid to how western

During the study, particular a NS BRI L aad wate

ized the delivery of :
sE:ﬁiitza;iogigzglzid provided for the qecessagﬁeiatggrigagn
getween these critical management functlgnié westerﬁ < 100
t, drawing from a previous survey O 2 L
repor‘L s four general approaches for_lntggratlng and e
5§i2§lpiograms which are currently being implemented 1in

states.
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The four approaches include: cooperative mechanisms through
agreements between agencies; formal coordination of policy and
planning; - coordination of water management within a single
department; and, integrated responsibility for water allocation
and water quality within a single agency. Clearly, there are
many variations possible within these four general approaches.
Many such options were explored at length during the House Bill
1200 study process. The various possible approaches were
examined in chapter 4, pp. 49-58 of the House Bill 1200 report
and an analysis of options for improved effectiveness and
integration of water quality control and water quantity programs
is presented in Chapter 5 (pp.59-65). The conclusions and
recommendations of the House Bill 1200 study are presented in
Chapter 6 (pp. 66-69).

The House Bill 1200 Report concluded that organizational changes
such as transferring water quality or quantity programs from one
department to another or creating a new department will not
resolve underlying communication and coordination issues are
therefore not warranted at this time. The agencies contributing
to this report believe that addressing underlying coordination
and communication issues can facilitate effective long-range
planning, the development of efficient regulatory programs, and
the timely and appropriate response to water issues.

The agencies are committed to enhancing communication and
coordination where necessary to ensure these goals are achieved.
The agencies recognize, however, that the pressing water resource
management issues of the day demand tremendous attention but
varying degrees of interagency coordination and communication,
ranging from close collaboration to no inter-agency collaboration
whatsoever. Therefore, the agencies contributing to this report
do not believe that the benefits of structural re-organization
are sufficient in and of themselves to address important long-
range planning needs and regulatory activities related to water
resource management. Rather, the agencies believe that careful
attention within the existing organizational structure of water
programs in State government to the issues of the day will yield
necessary levels of coordination and communication.

To this end, the agencies have been working closely over the past
year to implement a number of the recommendations of the House
Bill 1200 Report aimed at enhancing communication and
coordination but falling short of full structural integration.
While some of the recommendations remain to be implemented,
significant progress has been made. A summary of the current
status of implementation of the relevant recommendations

contained within the House Bill 1200 report is attached as
Appendix B.

What agency, board, or commission has

L.A.C. Question 2(a):
E overriding responsibility for ensuring
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that the gquantity and quality standards
of the state’s water programs function
in the state’s interest in water
management?

Agencies’ Response:

commission. _An extensive (and still accurate) exiigna:tg; of the
roles and responsibilities of each state aptity wn B w1200 —
management responsibilities was presented in t?gi » 't

(pp.8-47) . Overriding responsibility for speciilic water —
management functions has been given to partlculii sga e en ;
however. For example, the WQCC has sole authority for R
establishing water quality standards for stai:twatergé

has primary responsibility for regulating po iggi e fvann
discharges, the CWCB has unique authority to est 8 Fis'sm

flow water rights, and the State Engineer administers

rights in Colorado.

establishing a single entity with controlling
iﬁtiésgt;ffor all wateg matters, the nger§l Assembly haﬁ'eﬂzcied
and amended several pieces of legislation in order to acblgrds
high degree of integration among tpe'e¥1$ting aqencies:,w:lhowas .
and commissions with water responsibilities. S.B. 89- g i
first and most significant Act of this type. S.B. 181, 1n i P
amended several existing sections of the Colorado Water ggia_ Y
Control Act (CWQCA, 25-8-101 et. seq.) A new subsgcttone i
104 (2) was added which included a prohibition against requ
an instream flow for any purpose under the CWQCA. New & B
requirements for consultation between the WQCC, WQCDdan i TR
State Engineer were added to subsection 25-8-104(2) (d) . e
subsection, 25-8-202(7), was added which des;gnated fogrﬂ;wun) -
entities (MLRD {now DMG}, OGCC, the State Engineer, an

implementing agencies for purposes of ground water protection and.

nonpoint source control.

S.B. 90-126 was another piece of legislation intended to Eiamote
coordination between state agencies addressing water qua¥1 Yt
issues. This Act directs the Colorado Depar?ment of'hgrlcul u;e,
the WQCD and the Colorado CocperativeIExtenslon.Serv1celto wor
jointly to prevent groundwater pollution by agricultura
chemicals.

What clarification or change would the
department make in assigning such
responsibility?

L.A.C. Question 2(b):

Agencies Response:
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As discussed above, a number of the recommendations from the
H.B. 1200 Report are only now coming to fruition. ©Please see
Appendix B. In particular,; the recommendation for scheduling
meetings between the WQCD, SE0O and the CWCB has resulted in
regular gquarterly meetings with wvital agendas. Attendance has
grown to include two Commission members, a Board member, the
Directors of WQCD, CWCB, DOW, SEO and senior policy staff.

Also, several new initiatives have unfolded which are resulting
in much closer working relationships among the primary agencies
with water-related responsibilities. These include the Water
Quality Forum, the Colorado River Headwaters Forum, the
Metropolitan Water Supply Investigation, the Clear Creek

Watershed Forum and the Arkansas Headwaters Watershed
Initiative. .

Each of these efforts should be allowed to progress prior to
again reexamining the need for organizational modifications.
L.A.C. Question 3. What alternatives to the current
organizational structure and relationship
would enable members of the general public to
obtain information and assistance from one
organizational entity instead of addressing
ingquiries and requests to the 18 entities
dispersed through state government?

Agencies Response:

A. Coordinated Program Information Clearinghouses

1. CDPHE Information Center

The Center exists to serve as the central point of
contact for the public to obtain general information
about health and environmental issues, as well as to
provide information and services to CDPHE employees.
The center further serves as an information
clearinghouse and referral program for business
"interests and the regulated community. The center
provides permit application materials and referrals to
key contacts within the Department who represent each
of the regulatory programs of interest or concern to an
applicant. oOne of the Center’s goals is to provide
information that will assist in promoting a greater
understanding of health and environmental issues,
concerns and needs. In addition to serving as a
referral for technical and programmatic questions, the
Center functions as the department’s citizens’ advocate
office responding to public complaint inquiries.

2. DNR Information Clearinghouse
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The Executive Director’s Office maintains a citizen’s
. advocate to respond to inquiries and complaints from
the public. The individual filling this role is well
versed in the structure and procedures of state
governmental activities, and so can address a wide
range of public informational needs.

Environmental Business Assistance Team

Environmental requirements are often an important factor in
a company’s decision about whether or not to expand or
relocate in Colorado. New or modified environmental permits
are usually required for many types of facilities.
Additionally, Colorado state policy establishes pollution
prevention as the environmental management tool of first
choice. Pollution prevention allows a company to save
money, reduce liability and benefit the environment.

The Governor’s Office of Business Development and the Health
Department’s Office of Environment have been working
together for several years on prospective new business
ventures. Staff in the air, waste and water programs of the
Office of Environment frequently assist the Office of
Business Development staff by identifying regulatory
requirements and assisting corporations through the
permitting process.

Formation of the Environmental Business Assistance Team is
designed to enhance coordination and to increase visibility
of the environmental support efforts for some of the major
economic development initiatives of the state. The purpose
of the team is to enhance the state’s ability to attract new
prospects, assure coordination among various environmental
permitting and regulatory requirements, facilitate more
expeditious handling of permit applications and provide a
vehicle to promote pollution prevention techniques at an

early stage in design.

The principal charge of the Environmental Business
Assistance Team is to provide assistance to the Office of
Business development and companies on significant economic
development initiatives in Colorado. The team members
consist of key administrative and regulatory personnel who
have been assigned to: serve as the key point of contact
within each environmental division for major new or
expanding business projects and refer matters to relevant
division staff or to the Health Department’s Information
Center as appropriate; assure that companies receive
accurate and timely information regarding permitting and
regulatory requirements of the programs in the Office of
Environment; provide advice and technical assistance as
appropriate to new or expanding businesses regarding the
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APPENDIX B
Agencies Btatus Report
HB 1200 Report Recommendations

Identify the provisions in the Administrative Procedures Act
and the Water Quality Control Act governing the existing
rulemaking process of the Water Quality Control Commission
which present barriers to broad-based public participation.
Analyze alternative rulemaking approaches such as informal
rulemaking, formal negotiated rulemaking or means of more
effective utilization of informal task force or focus group
efforts to improve public participation.

Agencies Response:

Following finalization of the HB 1200 report,
representatives of the Water Quality Control Commission,
along with Commission and Division staff participated in
extensive discussions with other members of the Water
Quality Forum to examine the existing rulemaking process and
identify potential alternatives. The Forum prepared
descriptions of the existing rulemaking process, and
identified proposed refinements and alternatives to be
considered by the Commission. The Commission has adopted
the recommendations of the Forum through revisions to its
Procedural Rules. For example, a new written-comment-only
rulemaking process has been developed to expedite non-
controversial proceedings. In addition to revisions of the
rulemaking process itself, a Water Quality control
Commission Handbook has been prepared, in an effort to make
the process more understandable and accessible to the
public.

The WQCC and WQCD should continue to pursue informal task
force or focus group approaches involving all potentially
affected interests preceding formal rulemaking or
administrative policy development. Such informal
proceedings should clearly identify the problem and
potential regulatory and non-regulatory solutions and, if a
rule or policy has been proposed, evaluate whether the
benefits to public health and the environment under the
proposed rule or policy are reasonable in relation to their
impacts on the regulated community and other regulatory
programs. Prior to formal rulemaking, task force groups
should have an opportunity to share their detailed findings
with the WQCC and WQCD.
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Agoencias Response:

on and Division have continued their efforts to
:::eq:::iggiinfornal proceadings to fully explore %::::s and
alternatives prior to formal rulemaking. igz: neweral
Guality control Commission HandbOOK- dascr bes e::;ing
alternative variations on an informal prea- Xing - the
process, which may be used depending upon the na d: £
iscues being considered. The comuission has also vatggzd
. o K aes ar 1igtifigdagtaﬁggxgnigizgion of

ted ou; are
:zéoigggr::ocaeggngg? The Water Cuality cagtrol Divi:igz
has also established new procedures to provide for { L1
input with respect to the development of significant n
policies by the pivision.

issue

rocess.- Por example, in responsé to a recent ;
gegarﬂing the applicability of the Endangered spiczas“:cgph
section 7 consultation requirements to the adcg; ogo;nissian
approval of Colorado water quality standards, o comnission
has recommendad that the Water Quality Forum estab ev
committee to address this issue, and the Forum has :gﬁ::gt
establish such a committee. This approac<h has thzhi e
of providing a forum for informal exploration of an: '
without the need for establishing yet another newi and
separate task force. 1In this regard, the commission N
Division have also attempted to be sansitive to theu:?gunto
of time and rescurces required for members of the P c
participant in numercus informal processes.

Improve and enhance data acquisition, automated data-sharing
and computer modeling capabilities.

Agencies Response:

icated
State ineer’s Office is developing a sophist

ggga base ﬁggﬁanage water rights and hydroleglc informatizn
for the entire state. The Colorado River dacision suppeo
system is being developed and is presently on schedule.
Several management and technical nmeetings have occur::gff
where discussions botween technical consultants and ¢
within the State Engineer’s office and the Water Qual Eig
Control Division have addressed the necegsity for shar n
information between these two important water managenan
agencies. Fortunately, the information management nd
authorities within the Department of Natural Resources
Public Health and Environment have made complementary vare
decisions with respect to gelection and purchase gfitardf
and software which will greatly facilitate the ability o

2

ity G T A TN LI P d e

— A RNl g L A

€

the Water Quality control bivisicn and State Engineer’s
Office to exchange automated information. While the
Colorado River decision support system does not currantly
contemplate a water quality cowmponent, it should be possible
to link the state’s water quality information to that
system. In addition, there has been cooperation between the
State Engineer’s Office .and the Water Quality control
Divislon on data acquisition which is discussed below.

Structural modifications to the Water Quality Control
Commission and Water Conservation Boaxd are recommanded.
Specifically, the Executive Directors of COH and DNR should
designate an appropriate senior afficial to sit in a non-
voting advisory capacity an the Water Conservation Board and
the Water Quality Control Commission respectively. The
Sommissioner of Agriculture, or an appropriate senior
designee, should sit on the WQCC in a non-voting, ex-officio
capacity. Such structural modifications in the HQCC and
CWCB would require statutory authorization.

Agencies Responsea:

No legislation has been advanced which would result in
cross=-nenberships among executive directors or senior staff
officials from the Department of Natural Resources,
Departmant of Agriculture and Department of Public Health
and Environment on the Water Quality Control commission and
Water Consarvation Board. As noted in the recommendation, -
legislation is regquired to accomplish this recomzendation.
However, there bave bean a numbar of efforts to increase the
communication both at a staff and a board and commission

level between the threa departments vhich are described
below.

A very significant time commitment would be required on the
part of senior staff to accomplish the cross—-membership
recommendation. Participation in Water Quality Control
Commission meetings would require a minimum of a 10% time
commitment. The present Commigslioners commit approximately
25% of their time to the Commissien’s business.
Participation on the Water Conservation Board would
requirement a ninimm of a 5% time commitwent, since the
Board meets every othexr month., It is because of the
significant time commitments and the othar on-going
initiatives to improve communications that the agencies have

not proposed any legislative follow-up to this
recomnendation.

Training programs to increase the understanding of water
guality staff about water resource management considerations
and to improve the understanding of CWCB and Water Resources



Division staff about water quality matters, should be

developed.

Agencies Response:

since the completion of the House Bill 1200 ::'z.-pgz.'t:3 Eigiieer‘
have been extensive briefings providedtgzntggngdato o
and the Director of the Water Conserva
erning the treaty,
Water Quality Control Commission conc ng By i
urt decisions whi go
interstate compacts and Supreme CO g
i jch flows from Colorado
the apportionment of water wh i artanssa by
other states. These briefings have be i
lity Control Divisl
staff and the public. The Water Qua e
ter conservation Board
Director has briefed Colorado Wa e
Clean Water Act reauthorization with spect 3% o 848 &
int source control and watershed prote .
;gggospecific training exercises are described below.

Schedule regular meetings ?mogg ngnégfﬁgla?gog:ﬁ?tzgion
discuss emerging patterns 1n e - witie

" and other long range COnNcerns re v
gﬁ:giii regulation, administration of water rights and water

development opportunities.

Agencies Response:

Quarterly meetings at a staff level between the girectors of
WQCD, SEO and CWCB were egtabligged sg;g af;:: Eoﬁsultation
p s B rep -
completion of the House B 1 : gL
f discussion during
process was a major topic o ook B o
meetings. The Clean Water Act reau 2
j tate officials hav
ajor topic at every meeting. These s :
?ogntly garticipated in sevgrql.tours of important water
management and research facilitiles.

Schedule quarterly meetings anong O, DR 200 00 §nss)”
i tors and their senior sta ‘

gisegllocate fiscal and human resources to insurehprgger

inter-departmental integration and maximum data sharing

oCcCcurs.
Agencies Response:

i tors of water
arterly meetings among the direc :
:giagzment agencies have been ;;pangedoiz ;ggéﬁigszﬁzd and
commission members, senior sta and m .

i i i d senior wildlife
Director of the Division of Wildlife an 1 I
ici ici found these meetlings to
officials. All participants have e 0

1y meetings have been coO :
of great value. The guarter bt v g A
icipation. Eac
with planned agendas and strong pa sl arA
esulted in two to three hours of active
gzilgw—up assignments. The most recent meeting occurred on
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August 8, 1994. The major focus of that three hour
discussion was how integrated watershed planning could
result in avoidance of future listings of endangered species
and proactive solutions to the kinds of problems which have
occurred recently in connection with renewal of special use
permits for water storage facilities on federal land.

These quarterly quality, quantity (and fish and wildlife)
coordination meetings have been worthwhile in terms of
increasing the understanding of management staff,; board and
commission members about key water management issues. Many
new informal communication channels have been opened.
Coordinated strategic planning has begun which may
significantly improve this state’s ability to better link
legislative and executive branch initiatives concerning
water management.

Establish a cabinet level coordinating council comprised of
executive directors from Natural Resources, Health and
Agriculture and other cabinet members involved with
significant water-related issues to provide
interdepartmental policy direction and to allow water
quality, water allocation, and water development issues to
be formally coordinated. Develop a linkage between this
Council and the legislature.

Agencies Response:

While this recommendation has not been explicitly
implemented, present discussions among cabinet officials and
senior management staff are underway which are aimed at
optimizing the value of such a sub-cabinet coordinating
council. The present focus is upon developing strong
communication channels among key cabinet officers, water
management officials and other key stakeholders in each
basin within the state.. It is expected that these
discussions will result in a reformulation of this
recommendation for consideration by the Governor.

The commission should develop a long range plan as to how to
address matters of state interest, current federal
guidelines, EPA policies and regulation-based mandates.

This planning process should allow for broad-based public
input.

Agencies Response:

This year, the Water Quality Control Commission has
initiated efforts toward long-range strategic planning. In
May, the Commission conducted a half-day brainstorming
session for discussion among the members and input from the
public regarding issues and topics that should be addressed

5
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i 1so
ic planning effort. The commission has a

inezizgzzgig Eogicited input from the Water Quallgﬁmﬁggggon
rzgarding the issues and topics 1dent1f1eg. :hits sk
continued further discussions of this topic a A
retreat in-September, 1994. The Commission has 1the il
three priority issue areas to address further 1nd i
months: (1) water quality gonitoring. (2) gﬁzﬁn(3] REE
quality{individual sewage dlsposal_systems, el

ality and quantity coordination 1in the con Et i
qutershed management. The Commission intends to pr - -
::rther opportunities for public input as it pursues furth

discussion of these issues.

4 & £
invite the Commlsslon t? mee
s s legislative priorities,

d policy issues of

The General Assembly S
with it at least annually to discus
the long-range regulatory agenda an
statewide import.

Agencies Rasponse:

ter Quality Control Commis;ion welcomes any
z;:oiiunitg to mget with appropriate commltte:s sr :ﬁg?ﬁ;s
of the General Assembly to discuss any curren :e Eslature.
water quality policy issues of interest to thgde guch
The Commission has previously offered to provide
briefings to the principal House and Sena

i tters
tion regarding water guality ma p
3g§iigécto prov?da any discussions that may be acgam;:gi:ad
in the Legislature’s busy schedule. gnt; q;;i:iipil #
mmission does provide members O e :
Egimgztees copies of an updated schedule of upcoming
Commission rulemaking and other hearings.

opportunities for increasing staff efficiﬁgzisiizgrgzgglgﬁg

i i i ce, co

sharing of expertise or office spa 'é S iring the
hedules or other needs.should be iden

izgular meetings described above and implemented where

possible.
Agencies Response:

Several opportunities for increasing stgfi ;fﬁigigz:tss have
volvin
been pursued during the last year, 1in i o N
i d Gas Conservation Commlss
Engineer’s Office, 0il an O et L ohata
the Division of Minerals and Geology.
i ound water

i r’s Office conducted an extensive gr

ggﬁ;ﬁ?ﬁg program on behalf of the Water Quality Control

Division on the western slope. The State Engineer’s Office

1s within the
i d to measure ground water level y
:Zilgozgiggewere sampled. Very 11ttli'idd1tiggzé i;ﬁlghgime
jred to collect the water quality sam >
iazmriguthe laboratory for analyses. Tremendous efficiency

6

Lk

12.

13.
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gains were realized in the cooperative effort. The Division
of Minerals and Geology conducted an extensive monitoring
program at discharging metal mines over the past year. The
results of these analyses were made available to the Water
Quality Control Division, yielding a large savings in staff
time and laboratory costs. The 0il and Gas Conservation
Commission has undertaken a significant sampling program in
the Fruitland-Mesa formation within the San Juan Basin.

That sampling program was carefully coordinated with the
Water Quality Control Division and it has been responsive to
the significant local concerns about ground water quality in
the basin.

Develop cross-training programs, particularly in the area of
water quality sampling for surface and groundwater and
groundwater level and stream flow monitoring.

Agencies Response:

The Water Quality Control Division has provided water
sampling and field analyses training for the DNR Division
mentioned above. As a result, the sampling efforts
conducted by the State Engineer’s Office, DMG and 0il and
Gas Conservation Commission have met the quality control and
guality assurance requirements of the Water Quality Control
Division and Commission.

In two to three years, there should be a formal evaluation
of the implementation of these recommendations.
Participants should include, at a minimum, the Executive
Directors of the Department of Health, Natural Resources,
and Agriculture, the WQCC and the CWCB. In addition, there™ -
should be ample opportunities for input from the public.

Agencies Response:

During the preparation of this follow-up report to the
Legislative Audit Committee, a thorough evaluation of the
agencies’ progress in addressing the recommendations of the
House Bill 1200 report was conducted. The results of that

evaluation have been presented in this Appendix to the
report.



\l APPENDIX C

COLORADO EXECUTIVE BRANCH STATEMENT REGARDING
CLEAN WATER ACT REAUTHORIZATION

November 17, 1683 . -

The current session of Congress will ikely take action on reauthorization of the federal
Clean Water Act. Becausse of the importance of any amendments to this Act to the
protection and management of Colorado’s water resources, the Colorado Department
of Health, Department of Natural Resources, Department of Agriculture, and
Department of Local Affairs have jointly prepared this draft position statement
regarding Clean Water Act reauthorization at the request of the Govermnor's Office.

Protecting the quality of Colorado’s water resources Is a matter of foremost
Importance to the future of our State. An appropriately framed federal Clean
Water Act can support Colorado’s etfforts In this area by providing the State
adequate flexiblility, guidance and support to protect and manage our unique
natural environment.

First, we believe that it is important that Clean Water Act reauthorization be guided by
the following four basic principles:

* Congress’ priority should be improving the implementation of existing
Clean Water Act programs and mandates, rather than establishing new
requirements. The water quality management philosophy and strategy
established in the existing Clean Watei Act is fundamentally sound. Additional
progress in water quality protection Is desirable and achievable. However, at
this time more progress will resutt from strengthened follow-through on existing
programs and mandates than from the establishment of major new
requirements. A greater reliance on risk-based analyses, with flexibility
regarding the means of achieving desired goals, would better focus limited
resources in making further progress toward water quality protection. Such an
approach would encourage innovative and lower cost solutions from the local
level, thereby encouraging local governments to work in partnership with the
State in solving water quality problems.

» State primacy In the Implementation of water quality control programs
should be strengthened substantially. It has long been the policy of
Corigress that states should have the primary responsibility for water quality
management. Commitment to this principle needs to be strengthened by
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providing meaningful fiexibility to states in tailoring the specifics of their water
quality management programs, and by reaffirming the primacy of states in water
resources management. Additionally, there should be specific direction 10 EPA
to focus Its attention on enhancing overall state capacity to carryout the water

qua!'lty.programs--

All Clean Water Act programs and must be based on realistic

deadiines and be designed as partof a coordinated, consistent overall
programs and mandates that are

lim'rtadrasowceSawayfromongolngeﬁonsmlrnplam
: *addiﬁon.n!shnponmﬂmatnswrequ&emenm bute to a unified overall

- approach to water quality management. - For example, mandating an expedited,

~- COMY assessment of waters impaired by nonpoint sources
wggﬂddlvenmsumﬁ'omafomssed watershed management approach.

* All Clean Water Act programs and mandates should be based on an
identified, adequate funding source. al water quality management
infrastructure needs are currently unmet and should be addressed by _
reauthorization. In addition, state and local program resources are generally
inadequate to thoroughtly implement existing Clean Water Act programs and
mandates. Itis gssential that no new unfunded mandates be established.
Rather, specific and adequate funding mechanisms should be established for

any requirements adopted by Congress.

Fundamentally, we belleve that at this time greater progress in water guality

protection can be achleved by empowering states to better implement existing
ms and mandates, than by establishing new requirements that would shift

attention from current priorities and further strain limited resources.

Attachment 1 to this statement sets forth a set of detailed, title by title
recommendations with respect to S.1114, the Baucus/Chafee reauthorization bill. A
rationale for each recommendation is also included in Attachment 1. From that more
comprehensive list, we wish to emphasize the following most important
recommendations which are discussed in greater detail in the attachment:

1. The Act should not mandate the designation of all waters within
specified tederal lands or which support threatened or endangered specles as
=outstanding national resource waters,” this would effectively preclude all
human activities that may have any impact on the quality of these waters, even where

such impact would not adversely affect the protecte
Prohibiting any change in water quality is not always essential 10 maintaining the

2

d values associated with the water.
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values protected various natio eove
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ssom waters designation for all such federal
smmgamrmer. federal designations of lands that warrant protection.
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ol Lmuagmewwpmvlde“ of water and the protection of established watarte
SIO1CH s be e this assurance should mirror the language of
ish:portamm‘-avaldmm- a more general section of the Act, such as §510
i ‘mhpﬁeslbnmmeseprwlslom-applytnm i
o 1 .wataralwdm mmmmmmmmmdm
mmmﬂm“mwumw.fwmmdew
mwmm&m&ﬂtym water quantity management must be developed at the
‘ 5 imposed by the federal government.

* 3, No arbitrary deadiines for the d

i evelopment of nation

roqulr::: tgl:lalﬂlgﬂteﬂa by EPA should be established, and &agggmhlam
e b r[;)dser:;mam quality standards until EPA develops the scl nmmba
g guidancaa mg;rgggdﬁeany, stand_ ards should not be mandated umg EP:
{1) Sl 98 nne soon the designation of sediment uses, (2) develops a
eclaniic esk wreyon andquaﬁty criteria, (3) develops guidance regarding sampli
Moreover, a specific : - by - =
Moreover, , adequate funding source must be identified A

equirements relating to sediment quality assessment and control -

4. Colo
of the memhﬁgg”ﬁﬂ;“'“"my program to encourage Implementation
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rovidi i
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e e ; ded that overall standards are met; authorization of flaxdbilhy
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new prescriptive requirements gement plans are developed, rather than astab]ist-;?g
regarding the devel (e.g., overly restrictive and ambitious requirements ¢
The prry s Shoukd Bl sss and contents of watershed mariageme

build upon existing §319 and §208 efforts. nt plans).

5. Colorado supporis substantl
al additional reso
gl e ST o s oy o
ore
g;a:golnt_ source controls are imposed. Cor'::i‘dva:%%-dﬂ?emw Nimcuits fof
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poss_ibiliﬁgsagr Eﬁﬁpw ?hetaﬁfd& t;se fully anmeedd nonpoint source prggtgamu:?ltha
funding for these efforts. If more mandatory nonpoimbsyoﬁgdwntrmg T:;f:;izquate
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necessary in the future, such requirements will be more efficiently and effectively
focussed if a realistically funded voluntary program has been implemented first.

6. Colorado supports increased federal financlal assistance for water
quality protection efforts. Funding for water quality management infrastructure
through the state revolving loan fund program should be authorized at a level of $5
bilion annually. Funding for state water quality management programs should be .
authorized at a level of $150 milion per year,. but without new set-asides for innovative
programs or planning efforts. Funding for nonpoint sources should be increased to a
level of $500 million annually, with a specific percentage allowance for program
administration. - Moreover, congressional eppropriations should match these .

Finally, in addition to these comments on the specific current provisions of S.1114,
Colorado recommends that a provision be added to the bill establishing a new policy
statement In section 101 of the Act. Specifically, Colorado recommends that a new
section 301(h) be added, as follows: -

It Is the policy of Congress that the development and implemention of
water quality protection programs under this Act take Into account the
significance of the public health and environmental Impacts and risks to
be reduced, as well as the economic and any other costs of such
reduction.

The purpose of this provision would be to assure that consideration is given to the
tradeoffs implicit in water quality management decisions that inevitably involve choices
regarding how limited resources are allocated. 3

It would not be appropriate to require a formal cost-benefit analysis for particular water
quality protection program development and implementation decisions. Such a
requirement would create an unworkable administrative burden, and would likely tend
to undervalue some of the hard-to-quantify benefits resulting from environmental
protection efforts. However, it is important to recognize that preciuding all water
quality impacts from human activities or achieving zero risk to human health and the
environment in all circumstances is unachievable. It then follows that the choices that
are made regarding how much protection is appropriate and desirable involve explicit
or implicit resource allocation tradeoffs, taking into account the nature and extent of
the risks being addressed and the costs resulting from control efforts. To increase the
credibility of and public support for water quality protection efforts over the long run,
these tradeoffs should be acknowledged and consciously addressed, rather than
ignored and hidden.

ATTACHMENT 1

COLORADO EXECUTIVE BRANCH
RECOMMEND T!ONSH REGARDING S.1114

November 17, 1993 -

Rationale: The 1887 Act's goal was to
Create an S
perpemtafty&mgm more than $200 billion In namalnlngI l;:hdnwsombhﬁashumgm
“needs existing Clean Water Act mandates, Includin !
of unmet nead-s in Colorado, significant additional mplialhqgo?g mlim

2. Colorado supports the effort to recognize the special needs of

d
Isadvantaged communities with respect to water quality management

Infrastructure. States should be
» given broad auth rity
g::nn;lunttms and provide financlal assistance In .ommt:ef fﬂh E"le dmm} ged
dships but does not Jeopardize the solvency of the SRF. °gn

the revolving loan fund concept will not be threatened, A uniform, federal

in S.1114 would apply to many inappropriate. “The current definition
threaten the Sofv&ngy of the Stagmsoé?o Communities and would seriously

3. Colorado supports the pro,
posal to increase
g;g:; grants to $150 million annually. This level of auﬂ%m:n::g:& I;vel e
lished without new set-asides for narrowly Identified purposes E

sludge management, expanded toxics
fud : ) controls). However, the current ropo
for set-asides for certain narrowly identified purposes would fimit state ﬂzxiffilil;al

and divert resources away from states’ i i
Sl Wiier A ey Yo efforts to implement the established



4. All federal Clean Water Act mandates should be based upon
speclfically Identifled equitable and adequate funding sources.

Rationale: Colorado shares Congress' Interest in making continued progress in
our nation's water quality protection efforts. . In the past, however, this interest
has led to the creation of ambitious new federal mandates for state programs,
without any federal funding source identified to meet these needs. In an era of
increasingly limited resources for all levels of government, this problem is more
acute now than ever. Congress must not adopt major new programs or
initiatives unless additional funding for such efforts Is also identified. For
example, the ambitious new provisions for the adoption of sediment quality
criteria and standards in the current version of S.1114 would necessitate
substantial new resources or would divert existing resources away from
previously established programs. Congress should assure that such specifically
identified funding sources are equitable and appropriate for the particular water
quality objective. There is a critical need for Congress to be fiscally responsible
and realistic in determining the scope and level of effort expected in our nation's
water quality protection programs.

TITLE Il = TOXIC POLLUTION PREVENTION AND CONTROL

5. Colorado supports provisions establishing a proactive Initiative to
update technology-based effluent limitations for new and existing, direct and
indirect dischargers, taking Into account pollution prevention goals, with the
establishment of an Identified funding mechanism for this effort.

Rationale: Current technology-based effluent limitations guidelines (for best
available technology (BAT) limits, new source performance standards, and
pretreatment standards) are seriously out of date for many industrial categories.
Colorado supports a focussed, proactive effort to update these limitations as an
efficient, effective, and equitable means of making further progress with respect
to point source discharge controls. As discussed above, it is important that this
effort be consciously funded.

6. Colorado supports the proposal to require EPA to prepare a criteria
development plan, to help prioritize the backlog of needs In this area. States
should be directly included In this prioritization process.

Rationale: Given the broad and expanding array of water quality criteria

required to be developed under the Clean Water Act, it is important that there
be a conscious, prioritized plan for such criteria development. Moreover, in
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view of the lead responsibility of states in adopting water quality standards, it is
appropriate and important that states be directly involved in this priority-setting
process.

7. No arbltrary deadlines for the development of nationally applicable -
sediment quality criterla by EPA should be established, and states should not be
required to develop sediment quality standards until EPA develops the scientific
basis for such standards. Specifically, standards should not be mandated until
EPA (1) develops guldance regarding the designation of sodiment uses, (2)
develops a scientific basis for sediment quality criteria, (3) develops guldance
regarding sampling and analysls procedures, and_(4) field-tests proposed
criteria In representative areas. i : : - e )

Raﬂona!?: The recognition that sediment quality impairment can limit the uses
o@_gquat.ncmsmmwmgdtobepmmaadbyme(ﬂeanwmermus
appropriate. However, the ambitious schedule currently included in S.1114 for
EPAtudavelopanarbiﬂarymmbarofsedhnquuaﬁtyui&arialstcmﬂy
unrealistic. Moreover, the requirement for states to develop sediment quality
standardsvyoufdd}vanﬁnﬂtedmsommsmyﬁumaﬁunsmmouldhavaa
higher priority in many portions of the country. In short, the state of the science
vdhrespecltosad‘qnquuaﬁtyhasnctyatadvarmdtoﬂmpoimﬂmafulk
blown standard-setting, monitoring and implementation program for sediments

8. Colorado belleves that any efforts to expand the focus of water quality
criterla and standards to address "blological, physical, and habitat eriteria® must
take Into account both (1) the current limitations on the scientific basis for such
efforts and (2) the inevitabllity of some leve! of Impact on aquatic resources
from human activitles.

Rationale: The State believes that the current language in S.1114 may lead to
imposition on the states of uniform *biocriteria® standards which not only fail to
acknowledge the Inevitability of some impact on the ecosystem from human
activities, but create goals which are difficult to measure and potentially
unachievable. Efforts to develop criteria of this type would currently suffer from
the same scientific limitations as discussed above for sediment quality criteria.
Moreover, it is currently unclear whether biocriteria can appropriately account
for the substantial biological variability which appears to be particularly
pronounced in western stream systems, as reflected by data generated to date
in Colorado. At this time, biological assessment should be recognized as a
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potentially useful informational tool, but should not become the basis for a new
* layer of enforceable standards.

9. States should continue to have the lead In the Important efforis to
address toxic water pollutants. Specifically, a new provision should not be
adopted making new toxic pollutant criteria' adopted by EPA prasumpﬂvely
appncahla h‘allstntasﬂu‘ldonotobjoctwim}n 120 days :

Flatlonala 81114m1uyiid|.ndesaprupuaedpmvisionmm"mke

-mwtmdcpoﬂutmtmterhadopmdbyEPAprasmnphmlyappﬁcablehaﬂ

s states, unless a‘state objects within 120 days. The Clean Water Act to date has
recognized.the of states taking the lead in developing water
quality standards. The current S.1114 proposal moves in the wrong direction.

This provision would inappropriately limit states’ flexibility and responsibility for

- “ determining appropriate levels of protection that take into account the diversity
of natural environments. This concem Is particularly great with respect to
naﬁ.n'altyocwmngmmnls. Morsover, the limited timeframe provided
mmmmmmmmmmmmmﬂppummd
proposed criteria in order to preserve their options until a full review could be
completed. Finally, the proposal Is inappropriate due to the lack of public input
into the federal criteria development process.

10. Protection of sediment quality should not be incorporated Into the
antidegradation program until sediment quality standards have been developed,
taking Into account the sclentific and technical considerations identified above.

Rationale: Our general concems with prematurely mandating a8 major new
emphasis on sediment quality are enumerated above. In particular, adding
sediment quality issues Into the antidegradation review process at this time —
before a workable sediment standards system has been developed —~ would
generate substantial new opportunities for controversy, without an adsquata
factual or scientific basis for resolving such issues efficiently.

b PO AR

U e R A B
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11.. The Imposition of enforceable best management practices on all -
nonpoint sources should not be a prerequisite to allowing any degradation of
*Tier 2" waters (l.e., waters with quality better than n to support fishable,
swimmable uses), uniess and until such requirements apply everywhere.,

* . Rationale: Anﬂdegradatbnmvlewroqdmnwntsapptybwammvdmequaﬁty
is better than necessary to support the - *fishable® and "swimmable" uses
established as goals in the Clean Water Act. Although in general it is true that
mpohnmwmerpoﬂuﬁmhmelargeﬁmmmwamrquamypmbhm.
the streams subject to:antidegradation review requirements are those that are
least impacted by such pollution. Therefors, it is illogical and an inefficient
allocation of resources to mandate enforceable best management practices for

== all nonpoint sources on such a stream prior to the time that such requirements
arewmpmhansiva!ymplormmodhareasmomsemlyhnpactadby
nmpo!mmcas.

12. The Act shoulcl not mandate the designation of all waters within
specified federal lands or which support threatened or endangered specles as
"outstanding national resource waters," because this would effectively preclude
all human activities that may have any impact on the quality of these waters,
even where such impact would not adversely affect the protected values -
assoclated with the water.

Rationale: It Is important to recognize that this designation effectively prohibits
2ny new adverse water quality impact, and therefore can essentially precliude
~= @ny additional development in areas where it is applied. The broad presumptive
- extension of this concept to many categories of federal lands (including national
forests) and to all waters which support threatened or endangered species
would severely and inappropriately limit states’ ability to develop their lawful
allocation of interstate water supplies and determine the best overall approach
to economic development and management and protection of their natural
resources. Prohibiting any change in water quality is not always essential to
maintaining the values protected by the various federal land use designations.
~ Moreover, an automatic outstanding national resource waters (ONRW)
designation for all such federal lands may discourage further federal

deﬁgmanonsdhndsmawmamm

The congressional policies set forth in §101(h) and §101 (g) of the Clean Water
Act recognize the "primary responsibilities and rights of states ... to plan the
development and use (including restoration, preservation, and enhancement) of
land and water resources® and direct federal agencies to work cooperatively
with the states to develop comprehensive solutions for the protection of water
quality within the framework of state laws for water resource management.
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While we recognize that the designation of outstanding national resource waters
“can be a useful water quality management tool in circumstances where very
- =-vgtringent controls are appropriate, the presumptive application of this
requirsment in Colorado could result in the designation of well over half of the
stream miles in Colorado as ONRW — a totally unrealistic and unworkable
-7 rgsult.~At @ minimum; substantial state resources would have to be devoted to
proposing that specific waters not be designated ONRW.

~r7s13:« Mandated routine reviews of state-adopted water quality standards
should be on a five-year or six-year cycle, rather than a thrbe-year cycle, to
conserve scarce administrative resources. e =

“ =#=. Rationale:+ The current triennial review requirement for water quality standards
results in:an inefficient allocation of state monitoring and administrative
resources in states like Colorado,-which have developed an extensive system of
site-specific standards. Adoption of a five-year or six-year cycle would allow
both the fact-gathering and policy-setting aspects of such reviews to be done in
a more thorough manner.' This longer cycle would also facilitate the
development of a watershed management approach, by allowing a greater
proportion of monitoring and assessment resources to be focussed on
individual basins on a rotating basis. Moreover, the need for more frequent
reviews Is substantially less now that the water quality standards system
mandated by the 1972 Amendments has been in place for over 20 years.

14. Colorado supporis the establishment of incentives for voluntary
poliution prevention efforts, with EPA serving as a public education and
technology transfer resource.

Rationale: Colorado supports poliution prevention as the environmental
management too! of first choice. The current draft of S.1114 would establish
mandatory pollution prevention planning obligations for a potentially large
number of discharge permit holders, generating a substantial new

burden for permittees and permitting agencies, but without establishing
substantive requirements regarding the goals to be achieved, or assuring that
pollution prevention efforts will have a multi-media focus. Colorado is
concemed that this approach may not be the most constructive means to
further pollution prevention initiatives at this time. Rather, the Clean Water Act
should establish incentives for voluntary pollution prevention efforts, for ax_ampla
by creating the flexibility to issue longer term discharge permits or to provide a
reduction in permit fees to facilities with approved poliution prevention plans.
To be approved, plans should demonstrate a multi-media approach that
achieves a significant reduction in the discharge of toxic pollutants to watel_', as
part of an overall reduction in toxic pollutant releases. The most constructive
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role in this area for EPA would be to consolidate and dissaminate information
regarding potential and demonstrated pollution prevention accomplishments.

TITLE lll ~ WATERSHED PLANNING AND NONPOINT POLLUTION CONTROL

15. -Additional water quality monitoring efforts should be supported by
adequate funding sources. - Mandating national sediment quality monitoring
requirements Is premature,. -~ - - - - -

=+ 2 Rationale: States such as Colorado are currently implementing water quality
monitoring programs to the extent feasible with existing resources. If more
* *-eodensive monitoring ‘efforts are to be required, then an adequate funding
mechanism needs to Identified. With adequate , Colorado agrees that
more extensive water quality monitoring is highly desirable. However, nationally
uniform minimum requirements for water quality monitoring programs are
unlikely to result in the most efficient allocation of resources In individual states.
~" Therefore, states need to have the flexibility to design their own monitoring
programs. Finally, new national minimum requirements are particularty
inappropriate for sediment quality monitoring, given the lack of an established
fechnical basis for such efforts, as discussed abovs.

16. Colorado supporis a voluntary program to encourage implementation
of the watershed management philosophy by providing flexibllity with respect to
otherwise applicable requirements. The Act should focus on such flexiblllity i
comprehensive watershed management plans are developed, rather than
establishing new prescriptive requirements. ; .

Rationale: Mandating too narrow a vision of what constitutes an acceptable
watershed management approach Is likely to stifle, rather than encourage, the
P many grassroots efforts of this type that are currently evolving across the
- country. The funding sources Identified for watershed plan development are
totally inadequate to support widespread local efforts, especially given the
requirements for plan contents and EPA approval. The watershed management
approach should be encouraged even where it may not be possible to identify a
specific list of projects and activities that will achieve compliance with water and
sediment quality standards within a 10 year period. Examples of flexibility that
could be provided where watershed management plans have been developed
include providing for 10-year discharge permits; water quality standards
compliance flexibility for point sources, provided that overall standards are met;
authorization of pollutant trading; and five-year or six-year cycles for mandated
reviews of water quality standards. - 2



17. Watershed management provisions should not establish a new
regulatory layer by mandating or encouraging the designation of local or
reglonal management entities with authority for implementation of watershed
management plans. - = e ¥ i S A

- Rationale: The requirement for the designation of management entities
- responsible for the development and ion of watershed management

.~watershed management approach s likely to be most effective, particularly in its

. ‘formative stages, If states are provided maximum flexibility in pursuing such
approaches, without the imposition of a formal administrative overlay subject to
federal approval. %ol . R

-18,_ The amendments should not mandate a new, comprehensive
nonpoint source assessment of impalred waters within two years of enactment;
rather, Congress should accommodate a cyclical focus on individual watersheds
over a six year period. ’

Rationale: Four major river basins, with important subbasins, originate in
Colorado. Mandating an expedited, statewide assessment of these waters
assures that the State will not be able to take a focussed, basin-specific
approach to such assessment. The longer time period suggested above would
facilitate Colorado’s efforts to shift to a conscious, coordinated watershed
orientation, by allowing more thorough basin-by-basin monitoring and
assessment efforts. :

19. Colorado supports substantial additional resources for the current
§319 nonpoint source control program to give a targeted voluntary, bottom-up
approach a real chance to succed before new top-down federal mandates for
nonpoint source controls are imposed. Funding levels should be increased to at
least $500 million annually and funding for program administration should be
explicitly authorized.

Rationale: It is now widely accepted that the majority of the nation’s remaining
water quality problems result from nonpoint sources of poliution. To date,
Congress has appropriated tens of bilions of dollars for construction of point
source control facilities. Funding for nonpoint source control was late in coming
and at relatively low levels given the huge magnitude of the problem. Moreover,
for the §319 program to be successful, it is important that program
administration be explicitly funded, in a manner similar to administration of the
SRF program.

Considering the complexity and variability of nonpaint source problems,
significant progress has besn mads in establishing a framework under §319 to
address nonpoint source impacts through & Cooperative, bottom-up approach.
Given the site-specific nature of nonpoint source problems, the possibilities of
this approach should be fully explored by providing more adequate funding for

<z these efforts. Hf more mandatory nonpoint source controls prove necessary in

.-+, the future, such requirements will be more efficiently and effectively focussed if
a realistically funded voluntary program has been implemented first.

-~20. Colorado supports efforts in the blll to assure the preservation of
state authority to allocate quantities of water and the protection of established _.
water rights. Language to provide this assurance should mirror the language of
5101(g)-and be moved to a more general section of the Act, such as §510. This
is Important to avold an implication that these provisions apply to some portions
of the Act (e.g. watershed management and nonpoint poliution control) but not
others, and to reinforce this important principle of state soverelgnty.

Rationale: The Clean Water Act already recognizes the primacy of states in
allocating water resources, end the importance of recognizing established water
rights, in §101(g). Similar language is proposed in the sections of S.1114
addressing watershed management and nonpoint source programs, alfthough it
should be broadened to mirror §101(g). Furthermore, such language should be
included in a section of the Act, such as §510, that does not relate solely to
specific programs. Any effective long-range integration of water quality and
water quantity management must be developed at the state and local levels, not
imposed by the federal government.

TITLE IV = MUNICIPAL POLLUTION CONTROL

21. The aimendments to the Act should not mandate that municipal
stormwater dischargers be subject to requirements beyond management
measures that control poliution to the maximum extent practical until there has
been a full opportunity to implement and determine the effectiveness of such
measures. :

Rationale: It is important that further progress in controlling poliution in
stormwater discharges be made by a concerted effort toward the identification
and implementation of appropriate management measures. However, until
further experience is gained regarding the feasibility and success of such
efforts, it is unrealistic to mandate that permits include "management measures
that ensure the attainment and maintenance of water quality standards®. States
should be left with adequate fiexibility to determine appropriate levels of control.
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For now, more progress will generally be made by a focus on what is
technologically achievable, without complicating such efforts with a debate
-~ regarding the appropriate application ufe:usmgwatarqualrlystanda:dsto
infrequent, wet weather dismarges

- 22." Colorado supports a deﬂnttlon of “maximum extent practicnbla‘ in the
stormwater program that pmorves 1ho ﬂe:dbllltyto take roglonal dlfterences Into
account. -

‘ Rationale:* The current version of S.1114 defines the term "maximum extent
"~ practicable” to'mean applying management measures as prescribed in -
* = guidance pursuant to section 6217(g)(5) of the Coastal Zone Act

- - Reauthorization Amendments of 1390° (CZARA).- The term would also include
- additional-management measures-identified in guidance developed by EPA
within two years after reauthorization. - However, the current version does not
appear to create flexibility for EPA to revise the management measures
developed under CZARA to take varying regional conditions into account. This
flexibility should be established, to assure that the stormwater program can be
tallored to address local conditions, such as the arid or semi-arid nature of
much of the western United States. Moreover, state and local governments

- should be involved in the consideration of revisions to the CZARA guidance.

23. Water conservation efforts should be left principally to state and local

governments, with financlal and technical support from federal agencies.
Prescriptive federal policy should not be established In this area.

Rationale: Water conservation s an important resource management goal, and
it is appropriate for the federal government to assure that its efforts support this
goal. Substantial progress regarding water conservation has occurred in recent
years at the state and, more importantly, local levels. S.1114 currently
proposes that EPA be "the primary coordinator for all policies of the Federal
Government® regarding water conservation. We are uncertain what role is
envisioned by this provision. Congress should address this area cautiously, to
assure that EPA does not, in the name of consistency, impose policies that will
stifle local initiative, which can better take varying hydrologic conditions into
account.

10
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TITLE V - PERMIT PROGRAM AND ENFORCEMENT

24. EPA should not be authorized to Issue a federal discharge permit
merely because a state falls to reissue a permit within 180 days following
expiration.

Rationale: The arbitrary 180-day deadline for reissuance of state discharge
permits that is currently proposed In S.1114 is inappropriate. Whils It Is
appropriate to encourage timely issuance of permits, such arbitrary deadlines
will encourage duplicative EPA involvement with permits and generate
unnecessary and unproductive conflict between states, dischargers and EPA.

25. The Act gshould be modified to clarify that a citizen sult Is barred i a
state or EPA has commenced and Is dlligently prosecuting an administrative .
enforcement action with respect to the alleged violation.

Rationale: The Clean Water Act should strike an appropriate balance between
supporting the viability and predictability of federal and state agency
enforcement efforts, and encouraging citizen oversight of the enforcement
process. Where a state or EPA has commenced and is diligently prosecuting
an enforcement action, agencies should not be required to devote additional
resourcss to judicial second-guessing regarding the results of these efforts.
This should be true whether the government’s enforcement occurs through a
court action or an administrative process. This is particularly important now that
the Act has been revised to encourage administrative enforcement actions.

26. Colorado supports the provisions authorizing compliance orders and
civil penalties for violations by federal facilities.

Rationale: In Colorado and elsewhere over the last several years, increasing
information regarding environme: i problems created by various federal
facilities has understandably led to great citizen concem. In order to assure
that these problems can be addressed effectively by states, and to help restore
public confidence in the even-handed application of environmental
requirements, S.1114’s proposed provisions regarding co:npliance orders and
civil penatties for violations by federal facilities should be edopted.

TITLE VI = PROGRAM MANAGEMENT

No recommendations.

1



WATER QUALITY CONTROL COMMISSION
- WQCC-CC-B2

" STATE OF COLORADO

b~ 4300 Cherry Creek Drive South
Denver, Colorado B0222-1530
Phone: (303) 692-3520
&Fa- 2552
' RULEMARING HEARING
DELIBERATIONS Patricia A, Nolan, MD, MPH
! ND Executive Divector

BUSINESS MEETING

MONDAY, NOVEMBER 2, 1992, Florence Sabin Conference Room, 4300
Cherry Creek Drive South, Building A, Denver, Colorado.

AGENDA
Monday, November 2, 1992:
9:00 a.m. I. c 0 = Det i o o :
II. Approval of Agenda:
IIX. Administrator’s Ftems:

a. Approval of October 5 and 6 Summary

: of Proceedings/Motions.

B. WQCC retreat follow-up.

%@; ‘ c. Mt. Princeton Hot Springs final
action.

D. Draft Notice for March, 1993
rulemaking hearing on Minor
Housekeeping Revisions for all
basins statewide.

E. Final approval of the 305(b)
Report.

F. Status report of the proposed
wetland standards.

G. Discussion of draft OGCC rules.

H. For information - no action
required:

1. Draft December, 1992 Agenda.
2. Revised long~range schedule.

Iv. Division Director’s Report:
A, Status of H.B. 92-1200 study.
v. Attorney General’s Report:
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9:30 a.m. VI. Rulemaking Hearing: |
to consider revisions proposed by Climax
Molybdenum Company for segments 5 & 7 of
Clear Creek, South Platte River Basin,
3.8.0 (5 CCR 1002~-8); segment 1(b) of
the Upper Arkansas River, Arkansas River
Basin, 3.2.0 (5 CCR 1002-8); and
segments 12 and 13 of the Upper Gunnison
River, Gunnison and Lower Dolores River
Basin, 3.5.0 (5 CCR 1002-8).

Noon ViI. Informationa) Briefing:
by Howard Roitman and Dan Scheppers;
HMWMD, regarding the Superfund program.

1:00 p.m. VIII. Cont t t :
Note: Any portion of the business meeting may be taken up any

time after the call to order; hearings may be reconvened at such
times and places as the Commission may determine.



WATER QUALITY CONTROL COMMISSION
WQUC-CC-B2

4300 Cherry Creek Drive South

Deaver, Colorado 80222-1530

Phone: (303) 692-3520

STATE OF COLORADO

Patricia A. Nolan, MD, MPH
SUMMARY OF PROCEEDINGS/MOTIONS Executive Director
SEPTEMBER 8 AND 9, 1992

The Colorado Water Quality Control Commission regular meeting was
called to order by Commissioner Harrison as Chair at 9:00 a.m.,
Tuesday, September 8, 1992 at the Colorado Department of Health
Building, Room 150, 4210 East 1ith Avenue, Denver, Colorado.

PRES :

Laura Davis, Shirley Phillips Ela, Mary Gearhart, Sue Ellen
Harrison, Connie King, Flo Raitano, and Roger Mitchell.

. INCETON SPRINGS SITE :

Commissioner King as Hearing Chair opened this Adjudicatory
Hearing to consider appeals to a site approval granted to
the Mt. Princeton Hot Springs Resort. Commissioner Ela
moved for approval of all party status requests received.
Commissioner Raitano seconded the motion. The motion
carried unanimously. Commissioner Gearhart was not present
for this vote. Testimony was received from the parties and
comments were received from interested members of the
public. Following the close of the hearing, the Commission
conducted its deliberations. Following discussion,
Commissioner Raitanc moved to deny all three site
application appeals received. Commissioner Davis seconded
the motion. The motion carried on a vote of six to one.
Commissioners Davis, Ela, Gearhart, Harrison, King, and
Raitano voted in favor of the motion. Commissioner Mitchell
voted against the motion. The Commission requested that the
Division prepare proposed findings of fact and conclusions
of law, to be circulated to the parties for comment by
October 7, 1992. Any written comments from any other
parties must be received in the Commission office by October
22, 1992. The Commission will schedule final action
regarding this matter for its November, 1992 regular
meeting.
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Summary of Proceedings/Motions
September 8, 1992
Page 2

OMONTTORTN SCU ON:

The Commission conducted a further discussion of its options
regarding the existing biomontoring regulation and the
ongoing controversy with EPA. Comments were received from
several interested members of the public. Following
discussion, Commissioner Raitano moved that the Commission
schedule a February, 1993 Rulemaking Hearing to consider the
adoption of a short version of a state regulation, following.
the general outline of the federal regulation, with more
specific guidance regarding program implementation to be
developed by the Division. Commiszssioner Ela seconded the
motion. The motion carried unanimously. The Commission
agreed that a notice should be prepared and filed in
September, to allow a prehearing schedule that does not
require documents to be due near the Christmas holiday.

(8) SION GUIDEFV.] KF 8) G:

The Commission conducted an informational hearing to
consider extending, revising, or repealing the existing
Commission Guidelines. No comment was received from the
public. Following discussion, Commissioner Gearhart moved
that the Commission repeal all five existing sets of
guidelines, as proposed in the notice. Commissioner Davis
seconded the motion. The motion carried unanimously. The
Commission also agreed that a letter should be prepared for
the signature of the Commission Chair, advising the office
of Regulatory Reform of the Commission’s efforts to repeal
outdated policies and guidelines.

WEDNESDAY, SEPTEMBER 9, 1992
FRS S H

Laura Davis, Shirley Phillips Ela, Sue Ellen Harrison,
Connie King, Flo Raitanc, and Roger Mitchell.

01 CERTIFICATION REG TION Q TION EARTNG :

Jon Scherschligt, WQCD, briefed the Commission on those
areas of the Regulation for 401 Certification that the
Division feels need revision. Jon explained that none of
the deficiencies were seriocus enough to warrant a high
priority hearing. Mark Pifher, attorney for Colorado
Springs, also expressed concern over the scope of authority
exercised by the Division in 401 certifications. The
Commission set June, 1994, as a hearing date for proposed
revisions to the rule with the understanding that a Task
Force would be organized by the Division to help write the
proposal.




Ceaer

Summary of Proceedings/Motions
September 9, 1992

Page 3
WOCD DATA UTILIZATION GUIDANCE DOCUMENT:

Bob Owen, WQCD, summarized the input received on the draft
docunent at a meeting held last month. Dave Heolm and others
expressed concern that the document has not been widely
circulated and that others will want to comment on the
draft. Gail McGaha-Miller asked for more clarity on

the detection limit issue and for more flexibility when
utilizing most recent data. John Van Royen recommended the.
document receive more public input and asked that the
Commission decide if it wants this document to become its
policy. A revised draft will be more widely distributed for
comment.

DIVISION DIRECTORS REPORT:

Dave Holm briefed the Commission on the progress of the
HB1200 Task Force efforts. An internal draft is available
with public comment solicited between Oct 1 and 15, and a
final draft by November 1. The Commission concurred in the
need to provide input on the draft and asked Jon
Scherschligt to draft a letter for Sue Ellen’s signature
expressing receptivity to addressing problems of extensive
and legislative hearing procedures.

G 'S REPORT:

Martha Rudolph noted that the District Court upheld the
Commissions standards setting action (temporary
modifications of underlying standards, segment 2a and 2b,
Upper Arkansas Basin) denying Res-ASARCO’s appeal of zinc
and cadmium standards.

JOINT LUN (8) MEETING WITH BOARD OF H TH:

The Colorado Board of Health joined the Commission for an
informal luncheon and afternoon of discussion of topics of
mutual concern to both bodies. Discussions were led by the
following persons:

1. Sue Ellen Hanson briefed the Board of Health on the
activities of the Commission.

2. Marie Miller, President of the Board of Health, briefed
the Commission on the activities of the Board.

3. Phil Hegeman (WOCD) and John Pickle (Weld County Health
Department) explained the sludge disposal business from
both the state and local health department
perspectives.



Summary of Proceedings/Motions
September 9, 1992
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4. Tom Bennett (WQCD) and Ken Nordstrom (Delta County
Health Department) briefed the Commission and Board on
mutual issues with individual sewage disposal systens.

5. Kathleen Reilly and Mike Liuzzi (WQCD) discussed the
Wellhead Protection Strategy and the associated plan to
propose ground water classifications for public water
supply aquifers.

EASE TE:

This is an abbreviated Summary of Proceedings and Motions;

the full text of these motions can be obtained in the Water
Quality Control Commission Office, 4300 South Cherry Creek

Drive, Building 2, Denver, Colorado 80222-1530.
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November, 1992
WATER QUALITY CONTROL COMM{SSION
LONG-RANGE SCHEDULE 1992-1994
DATE, TIME AND SUBJECT NOTICE NOTICE PUBL ISHED IN NEWSLETTER PARTY STATUS EVIDENCE PREHEARING WRITTER
Of HEARING APPROVED FI1LED COLO, REG, RECUESTS DUE DUE CONFERENCE REBUTTALS DUE

B T T T R S ey g S ey S i ST AT Ay

December 7, 1992; 9:00 a.m.

continuation of Big Dry Creek, segs 4 & 5
3.8.0 RMH {(FR) {NC AG]
December 8, 1992;

el e e e s ol e e el e e e el ol e e el ok e o o o o s e oA s i e e e e e Aol o e el el s sl ol el sl e ol sl el sl s s vl de e e sl e ik e de el s e s ol el e e e diobndeoiel dininiloiok il drlolr i deioiniok e ok dokoie ek e ek R R s R ARty

Jaruary 4, 1993; 9:00 a.m. 09-08-92 09-30-92 10-10-92 October 11-05-92 15-24-92 12-09-92 12-22-92
Chatfield Control Res. Ftorence Sabin

4.7.0 RMH_(SE) [MW, AG) _ _ _ 9:00 a.m,

January &, 1993; 1:00 p.m. 09-08-92 09-30-%92 10-10-92 October 11-05-92 11-24-92 12-09-92 12-22-92
Basic Stds, weter quality Florence Sebin
designations, 3.1.0 8MH (1D WGY) [MW, AG] 10:00 a.m.

January 5, 1993;

, Einkinbkd b Aokl e R A R A A AR A A A A AR A R AR AR R R A R R R AR AAR AR R AR AR R AR AR A A A NS R R AR T AR R AR AR

February 1, 1993; 9:00 a.m, December
Ground Water Basic

Stds, 3.11.0 TRIH
February 1, 1993; 10:00 a.m. December
Procedural Rules, 2.1.0 1H

February 2, 1993; 9:00 a.m. 09-08-92 09-30-92 10-10-92 Dctober 11-05-92 11-24-92 : 12-09-92 12-22-92

State Discharge Permit System Florence Sabin

$.1.0 RME { ) [NW,AG) 1:00 p.m.

AR TR RIS AR A AT AR A A A AR A AR A R R AR A R S dr i iR e o e W S o e s e e A B A R A AR T A A AR AR AR TR RS i i e e frke A S ek el
March 1, 1993; 9:00 a.m. December

Upper Cotorado classif. and
stds,, 3.3.0 TRIH — — — —
March 1, 1993; 10:00 a.m. 11-02-92 11-30-92 12-10-92 December 1-7-93 1-25-93 2-3-93 2-18-93
Rinor Housekeeping Revisions
for all Basins Statewide RMH

3.2.0 thru 3.8.0

PR T S e b o e e e e A B e B o S S S R A R R S R R R e R A R AR W SR A e R A A AR R R R R AR AR AR AR AR AR R AR AR hkew ey

March 2, 1993:

April 5, 1993; 9:00 a.m. i2-07-92 12-30-92 01-10-93 January
Public water suppties ground
water classif,, 3.12.0 RMH {MG,LD)

April 6, 1993;

e e il i et et i e v A R A A il el A A A AR R AR AR R RN AR R RN R RS A A I A A A AR A S T v VAol e A s iy el e e SR A e et e e el i R e R e R e i
ABBREVIATIONS FOR HEARINGS: RMH-Rulemsking; AH-Adjudicatory Hearing; IH-Informational Hearing; JRIH-Triemnial Review [nformational Hearing
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WATER QUALITY CONTRGL COMMISSION
LONG-RANGE SCHEDULE 1992-1994

N

DATE, TIME AND SUBJECT ROTICE NOTICE PUBLISHED IN NEWSLETTER PARTY STATUS EVIDENCE PREHEARING WRITTEN

OF HEARING APPRQVED EILED COLO. REG, REQUESTS D DLUE CONFERENCE REBUTTALS DUE

e e i ok v o ol oo i ol o i i S v i vl i ol e o e vh e el e o e vl e v e vl i ol o ol ol el o sl vk s ey sl vl vl i v e e S ol sl ol i o el e e sk ke lkoie e e ek o ol i v o ol ol v e i ok o 3 o o o i o o o et e e ol ok ot i o e e e e e o o el i e o e el e ol ik ol ol
May 3, 1993; 9:00 a.m. 01-04-93 01-29-93 02-10-93 February

DIMP Stds, 3.1.0 and

3.11,0 RMH (FR, SEH)
May 4, 1993;

iy i vy vl e i vk ol ol e ol ol s il e e o o v e e ol o oo o o e o e e e e o oo e e e o v o e e s e e i ol e e e i e o e v e e e e e i e o v i e ol oo o vl o o o o o ol e o el sl el e g sl e e e e o il e s e ol ikeob ol e i ki i i

June 7, 1993; 9:00 a.m. 02-01-93 02-26-93 03-10-93 March
Stendley Lake standards

3.8.0, RMH ¢ )

June 8, 1993; 9:00 a.m. April
So. Plette clessif. and

Stds. 8.0 TR

o oo e e 00 3 i e oo o ol ol e ol o ool ol el v vl e ol vl o ol e ol oo e o o ol v o i ot o i o 2 o e R O A A O O AR T A 0 o ol O 2 O o o o o ool el o A o e o e ol i e i i e e vk i e e deie i il i
July &, 1993; 9:00 a.m. 03-01-93 03-31-93 04-10-93 April
Discharge Permit Reg.

6.1.0, RMH ¢ )

July 7, 1993; 9:00 a.m. Hay
surface Woter Basic

stds,, 3.1.0 TRIH

e WS wir e i vl i vl vl el e ol kel vl e e sl v v vl sl sk el vl vl sl sl sl i e e el e v e v vl e syl sl e sl ol e e ol St Shr ke o ol o 9 90 S S o0 o o o o sk o s oo o ol o o o o e o i e e o ol o o o A o o0 o e o el 4 W i e el e e e v v ksl e vl el e e e e e e
August 2, 1993: 9:00 a.m. 04-05-93 04-30-93 05-10-93 May
Temporary Modifications

{sevaral basins) RMH { )
August 3, 1993;

e ol e e e e e e e e e e v e vl ol o vl ol e o vl el o e e e s e e A e A R e I TSI I R S R O A T R R T O U R TV R A U A e B o el e e e e e g e e e e e e de e e e e o
September__, 1993; 9:00 a.m. 05-03-03 05-28-93 045-10-93 June

Procedural Rules, 2.1.,0

RMA ¢ )

September __, 1993; 1:00 p.m. July

Dillon Contrel Res.,

4.1.0_1RIH

S Ui ol ol ol o o o o A A i o o A A e o T e o i S YT S o ol o T e A ol o Ao e o o o e o o o o o o e oo o ol o e ol e o e ol o e i ol o ol e A o o o e o
October &, 1993; 9:00 a.m. 07-06-93 07-31-93 08-10-93 August

FY94 Intended Use

Blen, 5,17.5_RMH ( )

October 4, 1993; 6:30 p.m. August

Publie [H for comment

on water pollution problems
October 5, 1993;

Tt i e e A e s o el s v e e ot o o e e ol A e Wi U oA A o ol o o e A T A AT S SR A 0 o o T O e A ol o T o O AT A A S e e A e A e A i vl ol s ke b i el

ABBREVIATIONS FOR HEARINGS: EMH-Rulemaking; AW-Adjudicatory Hearfing; IN-Informational Hearing; IR1H-Triennial Review Informational Hearing
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WATER QUALITY CONTROL COMMISSION
LONG-RANGE SCHEDULE 1992- 1994

5\

DATE, TIME AKD SUBJECT NOTICE NOTICE PUBLISHED [N. NEWSLETTER PARTY STATUS EVIDENCE PREHEARING WR1TTEN

OF _HEARING APPR EILED COLO. REG. RECUESTS DUE DUE CONFERENCE _ REBUTTALS DUE

et e v 0 oo oo v v o o A e o o i e v i il o o o ol e s ol o s ol o ool o ool ol ol ol ol ol o ol e ol ol ol ol ool o o oo o sl ol e sl e sl e e e e e e Ao e et il el il de el deilede desi e e el ieiede el b e de ok ol el e e el
ALAMOSA

November 1, 1993: 9:00 a.m. 07-056-93 07-31-93 08-10-93 August

Ric Grande classifs. and
stds. 3.6.0 RMH (RM SE)
November 2, 1993: 9:00 a.m. September

Colo. River Selinity stds.

& Implementation Regs.,

3.9.08&3.10

ey she iy e e e e e e bt e e i ke e e i e e v e e e ol ol v o v e e e o oo ol o o ol i e e e o o i o e e vl ol - e e e o e e e e e e o o e e o o o A T W A el o e e R e
December &, 1993;

December 7, 1993;

0 o B e A e o e e o o o e i e o o e e el e e e A i R R R R T A T T A Ve T T T A A i A T e I i AR e e I T A A A A e e A e e e A R R AR R R R R R A AR R A AR
Jdenuery 3, 1994; 9:00 a.m. Dy-_ -93 09-30-93 10-10-93 October '

Redioruclides Stds,
3.1,0, 3.11.0 fMH (FR MG)

-January &, 1994; 9:00 a.m. November

Pretreatment Regs.,
4,3.0 TRIH

el o e ol et ol o ol o e o e 0 el A o e o o i i ol sl vl o e e ol i o e e ol i e e i e ol e o e o o o ol o oo ke o ol i o o o i oo v e e o e e o e e e i i ool s ol ke i o e e e e ol el o ol e i ool e e el el e el e e e

‘February ¥, 1994:

e AR A A S A eV v T AR O T T e T 0 A T T W e e i e o ol e ol - e o e e e e it e e e ol ol i ol i e oy e o s i e st ol i ol e e sl i et v e e O e e e e el A e e e e A A A e R AR R

February B, 1994;

ity i i e e o e o el e e i i e i i i o e e e et e o o v i e s T o e o o o oo o o ol o ol s i e o o v ol v e o el i e ol e sl ol ol vl ol s i o e e ol e ol e o e o e oo i o o A o A e I e R e e e e e
March 7, 1994; 9:00 a.m. 11-01-93 11-30-93 12-10-93 December

San Juan/Dolores classifs.

and stds, 3.6.0 PMH ¢ __)

March B, 1994:

it*t*t*t***ﬁ*t*ﬁ*i****t*iﬂt*i*t**tti*ﬁ*i*itttﬁi****t**ti*ttt*tt*;*t*tit‘titititti*iii**it*tit*l'*ttIillﬂ‘*ﬁ*‘!ﬁ*‘fﬁ**ﬂiitﬂi**I**ﬁI**itttt*iﬁ*ﬁiliﬁ*ﬁ*tﬁitﬁi!iiii
ABBREVIATIONS FOR HEARINGS: RM{-Rulemaking; AH-Adjudicatory Hearimg; 1H-lnformotionsl Hearing; TRIH-Triemniat Reviem Informational Hearing
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WATER QUALLTY CONTROL COMMISSION
LONG-RANGE SCHEGULE 1992-1994

DATE, TIME AND SUBJECT NOTICE MOTICE PUBLISHED IN NEWSLETTER PARTY STATUS EVIDENCE PREHEARING WRITTEN

OF HEARING APPROVED FILED COLO. REG. REQUESTS BUE DUE CONFERENCE REBUTTALS DUE
i**i*t******tt**********ﬁl*‘i***********i***t*i*i***i*ttt*tti?*itiiii****tﬁ*******t*****t****ﬁ**ﬁt**tﬁ***hiﬁ*******it***ﬁ***t*****ii*‘***ﬁiit***iii*****ﬁ*i**ﬁ**
April &4, 1994; 9:00 a.m. 12-05-93 12-30-93 01-10-9% January

Effluent Lim. Regs.,

10.1.0RMH ¢ )

April 4, 1994; 1:00 p.m. February

Ground Water Classifs &

Stds., 3.12.0 TRiH
April 5, 1994;

e bbbt e T T T T e L L d L L L T T T L L T e e bk b bbbl el

May 2, 1994; 9:00 a.m. March
Passive Mine Drainege Regs.

4.5.0 TRMH
May 3, 1994;

bbbt L T T T T T T T e e e e T L T T T T T T At i L T e T L T L L e ekttt hbadadiab ababadskal

June 6, 1994; 9:00 a.m.
401 certifications RMH

2:4.0 [LP AG)
June 7, 1994;

et e o e e e 0 2 v e o i i e o v ol e o 0 Al e o S T T TV T T T U T T T T T T T T T A T T T T I T T T e o v e i e v i ot ol vl ol e e i el o o o o ol o o e o e e e v o e ol il ol e e el e el ol e e e e il e e ol ke

July __, 1994;

duly __, 1994;

AR AR AR R AR AN EFAR TR RN ERA R R R AR AR A AR SRR RAARAARAANRA AR TR AR A AAN A AR R A AR A AR AR AR AR AR ARA A AR E T AR AR R KRR ERA AR A RN AR A ARIER R RAARNEN AR
August 1, 1994: 9:00 a.m. 05-04-96 04-29-94 05-10-94 May .
Upper Animas classifs.

ard stds., 3.4.0 RMH ¢ )
August 2, 1994;

AR I i e e e e e e e e e v e e s e T A e e T T A AR A A R A A S A R R A A R R R AR R R AR A A e e A i e o A e A ek i A AR AR R Al el R e i e ke ik el
September __, 1994; 9:00 a.m. 05-02-94 05-31-94 06-10-94 June
Rocky Flats surface &
ground water redionuclides
stds., 3.8.0 & 3.12.0 RMH C_ )
September __, 1994; 1:00 p.m. July
Cherry Creek Control Req.,
2.0

t**;*tt*itt*tt*ﬁttﬁﬁttﬁt***tttti***ttt*ii*t**t-ttﬁltt**‘*ﬁt'ﬁ***ttitt*ttt*t*i*ﬁ**t*ﬂlt‘tltlt**ntt***ﬁt*t*tttiiiitlttt‘***ﬁ**ﬁﬁt*t**iﬁttIttiiitittit*****t**ﬁ*i**
ABBREVIATIONS FOR HEARINGS: RMH-Rulemaking; AH-Adjudicatory Hearing; IH-tnformational Hearimg; IRIH-Triennial Review Informational Hearing
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WATER QUALLTY CONTROL COMM)SSION
LONG-RANGE SCHEDULE 1992- 1994

DATE, TIME AND SUBJECT NOTICE ROTICE PUBLISHED IN HEWSLETTER PARTY STATUS EVIDENCE PREHEARING WRITTEN

OF MEARING APPROVED FILED €CLO, REG, REQUESTS DUE (11113 COMFERENCE EBUTTALS DUE

e ek v e e e e o 8 el o e i e il S ol et A o A el e ol o o il el e i el ol i vl e ol ol e o o o e o el e e e e ol ol i i ol v o e e e vl e e e o ol ok vyl it e ol e e il ol e el ol e e il i ookl i ok
October 3, 1994; 9:00 a.m. 06-06-94 06-30-94 o7-10-94 July

so, Platte seg 15 stds.,
3.8.0 RMH { )

Cctober 3, 1994; 6:30 p.m. August

Public IH for comment .
on water pollution problems

Octcber 4, 1994; 9:00 a.m. August

Rio Grande classif. and

stds,, 3.6.0 TRIH _ : _

Ocotober &, 1994; 10:00 a.m. o7-__-94 07-29-94 08-10-94 August

FY95 Intended Use Plan,

5,17.6 RMH ¢ )

A e e ol e ol e o o o o o o ol oo v e e e e e e e o e e o e o e ol i o vl ol e o i ol e vl e i o e o o e v o sl ol ol o e ol e e ol e v e e e e e ol e ol o o e e e el e e e e e A el o o ol e ol e o e e e e e e e e e el e e e e e
December S5, 1994; 9:00 a.m, 08-01-94 08-31-94 0%-10-94 September

Arkansas Basin designations,

classifs. & stds., 3.2,0 {_}

W v e de e o kil e de e vl e e e e e e v e e e e e e o e el e e e e e e e e s wie e e s v e e e e vl e e e e ol e vl o Y Y o o e T ol e vt e e o o gl o ol o o e o o i o o e ol o e i ol o o o T R o i e R iR R i i E e
ABBREVIATIONS FOR HEARINGS: RMNH-Rulemaking; AM-Adjudicatory Wearing; IN-Informational Hearing; IRIH-Triennjal Review Informational Hearing




EXPLANATORY NOTES
G NG W 18 () OL_COMMISSTO NG-=RANGE EDUL

The dates for scheduled rulemaking and non-rulemaking hearings
are listed on the left side of the schedule. 1Initials in
parentheses identify which Commissioners will serve as hearing
chair (listed first) and assistant hearing chair for each
rulemaking hearing. Dates listed on each line identify critical
pre-hearing dates for each rulemaking hearing.

PLEASE NOTE THAT ALL INFORMATION LISTED ON THE LONG~RANGE
SCHEDULE IS TENTATIVE AND SUBJECT TO CHANGE. The following
synopsis provides additicnal information regarding each scheduled
hearing. For further information, contact the Commission Office

at 331-4525.

December 7, 1992; 9:00 a.m.

Continuation of rulemaking hearing from October, 1992, to
consider revisions to water quality standards for segments 4 and
5 of Big Dry Creek in the classifications and numeric standards
for South Platte River Basin, 3.8.0 (5 CCR 1002-8).

January 4, 1993: 9:00 a.m.

Rulemaking hearing to consider revisions to the Regulations for
Control of Water Quality in Chatfield Reserveir, 4.7.0 (5 CCR

J a 1993; 1:00 m.

Rulemaking hearing to consider revisions to the water quality
designation provisions in the Basic Standards and Methodologies
for Surface Water, 3.1.0, (5 CCR 1002-2).

ebrua 1, 1993 :00 a.m.

Triennial review informational hearing to consider revisions to

the Basic Standards for Ground Water, 3.11.0 (5 CCR 1002-8). Any

;ctugl revisions would be considered in a subsequent rulemaking
earing.

February 1, 1993; 10:00 a.m.

Informationgl hearing to receive public comment on the possible
need to revise the Procedural Rules, 2.1.0 (5 CCR 1002-1).

18
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February 2, 1993; 9:00 a.m.

Rulemaking hearing to consider amendments to the aquatic life
biomonitoring provisions in section 6.9.7 of the Regulations for
the State Discharge Permit System 6.1.0 (5 CCR 1002-8).

March 1, 1593; 9:00 a.m.

Triennial review informational hearing to consider possible need
for revisions to the classifications, standards, and water
guality designations for the Upper Colorado River Basin, 3.3.0 (5
CCR 1002-8). Any actual revisions would be considered in a
subsequent rulemaking hearing.

r 1 3; 10:00 a.m.

Rulemaking hearing for all River Basins Statewide. This hearing
is only for minor housekeeping revisions to the basins, 3.2.0
thru 3.8.0 (5 CCR 1002-B).

April 5, 1993; 9:00 a.m,

Rulemaking hearing to consider the adoption of ground water
guality classifications and standards in the vicinity of public
water supplies that rely on ground water, 3.12.0 (5 CCR 1002-8).

ay 3 : 9:00
Rulemaking hearing to consider the adoption of statewide ground

and surface water quality standards for DIMP, 3.1.0 (5 CCR 1002-
8) and 3.11.0 (5 CCR 1002-8).

June 7, 1993; 9:00 a.m.

Rulemaking hearing requested by the City of Westminster to
consider revisions to water quality standards for Standley Lake
in the South Platte River Basin, 3.8.0 (5 CCR 1002-2).

Ju 1993;: 9:00 m.

Triennial review informational hearing to consider possible need
for revisions to the classifications, standards, and water
quality designations for the South Platte River Basin, 3.8.0 (5
CCR 1002-8). Any actual revisions would be considered in a
subsequent rulemaking hearing.

Jul 993; 9:0

Rulemaking hearing to consider revisions to the Regulations for
the State Discharge Permit System, 6.1.0 (5 CCR 1002-2).

19




J 7 993: 9:00 .

Triennial review informational hearing to consider possible need
for revisions to the Basic Standards and Methodologies for
Surface Water, 3.1.0, (5 CCR 1002=-8). Any actual revisions would
be considered in a subseguent rulemaking hearing.

s 3: 9:

Rulemaking hearing to consider possible revisions to or deletion
of temporary modifications in several river basins.

September . 1993; 9:00 a.m.

Rulemaking hearing to consider revisions to the Procedural Rules,
2.1.0, (5 CCR 1002-1).

emb 9932 1: .

Triennial review informational hearing to consider possible need
for revisions to the Dillon Reservoir Control Regulation, 4.1.0

{5 CCR 1002-17). Any actual revisions would be considered in a

subsequent rulemaking hearing.

Octo ;3 9:

Rulemaking hearing to consider adoption of the F¥Y94 Intended Use
Plan, 5.17.5, (5 CCR 1002-24).

o 1 : 63 .

Annual informational hearing to receive public comment on water
pollution problems within the state.

ovembe H 3

Rulemaking hearing to consider revisions to the water guality
designations, classifications and standards for the Rio Grande
River Basin, 3.6.0 (5 CCR 1002-8).

N e : 9:0

Triennial review informational hearing to consider possible need
for revisions to the Colorado River Salinity Standards, 3.9.0 (5
CCR 1002-10), and Implementation of the Colorado River Salinity
Standards through the NPDES Permit Program Regulations, 3.10.0 (5
CCR 1002-11). Any actual revisions would be considered in a
subsequent rulemaking hearing.

J. : 9 .
Rulemaking hearing to consider revisions to statewide

radionuclides standards for surface and ground water, 3.1.0 and
3.11.0 (5 CCR 1002-8).

20




Division to reconvene a Wetlands Task Force to address some issues
that have surfaced since the hearing was held. The Commission came
up with a list of gquestions they would like the Task Force to
address. Written comments on the questions are due November 23; this
wili be placed on the Commission’s December agenda for further
action.

January 4, 1994; 9:00 a.m.

Triennial review informational hearing to consider possible need
for revisions to the Pretreatment Regulations, 4.3.0 (5 CCR 1002-
20). Any actual revisions would be considered in a subsequent
rulemaking hearing.

March 7, 1994; 9:00 a.m.

Rulemaking hearing to consider revisions to the water quality
classifications, standards and designations for the San
Juan/Dolores River Basin, 3.4.0 (5 CCR 1002-8).

April 1994; 9:

Rulemaking hearing to consider revisions to the Regulations for
Effluent Limitations, 10.1.0 (5 CCR 1002-3).

April 4, 1994: 1:00 p.m,

Triennial review informational hearing to consider possible need
for revisions to the Classifications and Water Quality Standards
for Ground Water, 3.12.0 (5 CCR 1002-8)}. Any actual revisions
would be considered in a subsequent rulemaking hearing.

May 2, 1994; 9:00 a.m,

Triennial review informational hearing to consider possible need
for revisions to the Passive Treatment of Mine Drainage Control
Regulation, 4.5.0 (5 CCR 1002-22). Any actual revisions would be
considered in a subsequent rulemaking hearing.

June 994;: 9:00 a.m

Rulemaking hearing to consider revisions to the Regulations for
the Certification of Federal Licenses and Permits (401
Certification RMH) 2.4.0 (5 CCR 1002-18).

10 = 94. ]

Rulemaking hearing to consider revisions to the water quality
classifications, standards and designations for the Upper Animas
River in the San Juan/Dolores River Basins, 3.4.0 (5 CCR 1002-8).
s . -

Rulemaking hearing to consider revisions to the radionuclide

standards in the Rocky Flats Plant area for surface water, 3.8.0
(5 CCR 1002-8) and ground water, 3.12.0, (5 CCR 1002-8).
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ROY ROMER Telefax Numbers:
Govemnor E&"i gnudg_’an% Denver
PATRICIA A. NOLAN, MD, MPH T s D

Executive Director

4210 East 11th Avenue

First National Bank Building, Deaver
(303) 35546559

Grand Junction Office

.. - Denver, Colorado._80220-3716 B e b sl ot g oo
Phone (303) 320-8333 R fanes

EGEIVE
Rl Hllll

_n‘—-"‘ a7

-l;ztp.rr-

The Water Quality Task Force (WQTF) appointed by Governor Homer to assist in
preparing the report and recommendations required by House Bill 92-1200 is very
interested in having you review and comment upon the enclosed draft of its report. A
copy of the pertinent section from HB 92-1200 and the draft report are enclosed. The
deadline for comments is October 15, 1992. Editing of the document will be done at the
Department of Health after comments are received. Comments should be directed to:

OCTOBER 1, 1992

J. David Holm OR Peter Evans

Department of Health Department of Natural Resources
- 4300 Cherry Creek Drive South 1313 Sherman Street

Mail Box # WQCD-DO-B2 7th Floor

Denver, Colorado 80222 Denver, Colorado 80203

PHONE: 303-692-3500 PHONE: 303-866-3311

We appreciate your interest in helping to improve the relationship between water quality
and water rights protection decisions. We also recognize that the two week time frame
for public comments is very limited. However, it is important that the WQTF report and
recommendations be delivered to the legislature no later than November 1, 1992. If you
have questions or need further information, please call Peter Evans (303-866-3311) or
Dave Holm (303-692-3500).
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J 994; 9 a.

Triennial review informational hearing to consider possible need
for revisions to the Pretreatment Regulations, 4.3.0 (5 CCR 1002-
20). Any actual revisions would be considered in a subsequent
rulemaking hearing.

March 7, 1994; 9:00 a.m.

Rulemaking hearing to consider revisions to the water guality
classifications, standards and designations for the San
Juan/Dolores River Basin, 3.4.0 (5 CCR 1002-8).

4 994;: 9; a.

Rulemaking hearing to consider revisions to the Regulatione for
Effluent Limitations, 10.1.0 (5 CCR 1002-3}.

April 4, 1994; 1:00 p.m.

Triennial review informational hearing to consider possible need
for revisions to the Classifications and Water Quality Standards
for Ground Water, 3.12.0 (5 CCR 1002-8). Any actual revisicns
would be considered in a subsequent rulemaking hearing.

2 994: 9:00 a.

Triennial review informational hearing to consider possible need
for revisions to the Passive Treatment of Mine Drainage Control
Regulation, 4.5.0 (5 CCR 1002-22). Any actual revisions would be
considered in a subsequent rulemaking hearing.

June 6, 1994; 9:00 a.m,
Rulemaking hearing to consider revisions to the Regulations for

the Certification of Federal Licenses and Permits (401
Certification RMH) 2.4.0 (5 CCR 1002-18).

s 94;: 9: .1
Rulemaking hearing to consider revisions to the water guality

classifications, standards and designations for the Upper Animas
River in the San Juan/Dolores River Basins, 3.4.0 (5 CCR 1002-8).

September , 1994; 9300 a.m,

Rulemaking hearing to consider revisions to the radionuclide
standards in the Rocky Flats Plant area for surface water, 3.8.0
{5 CCR 1002-8) and ground water, 3.12.0, (5 CCR 1002-8).
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Background

House Bill 92-1200 was enacted by the General Assembly and signed by the Governor on June
1, 1892. One section of the bill provides for the Office of the Governor, the Department of Health
(CDH), and the Department of Natural Resources (DNR) to undertake a study concerning the
organizational placement and efficient conduct of the water quality programs of the state. The
study is to include an evaluation of the following parameters: a) maintaining the most effective
water quality control programs for the state of Colorado; b) integration of water quality control
programs with public health, environmental protection, and natural resources programs; c)
integration of water quality control and water quantity considerations in a manner that will create
the best public policy for the state of Colorado; and d) the most efficient utilization of human and
fiscal resources within COH and DNR to promote the protection of the state’s water quality and
water rights. No later than November 1, 1992, the Governor's Office, DNR, and CDH, are to
present a report to the General Assembly concerning the study conclusions.

The program integration issue to be addressed by the study has been discussed and debated in
Colorado for many years. The possibility of moving the water quality programs of the state into
the DNR was discussed in 1979 and 1980 before and during the legislative debate on SB 81-10.
Section 25-8-104 of the Colorado Water Quality Act, which provides for the protection of existing
water rights and compact entitlements during the administration of water quality programs, was
added to SB 81-10, in part, to bring the discussion about transferring water quality programs to
DNR to closure.

House Joint Resolution 1001, passed by the 1988 legislature, requested the Water Conservation

Board legislative committee to examine whether there would be benefits associated with

transferring the Water Quality Commission and Division to the Colorado DNR. The legislative

cormmittee recommended (LLS No. 830336/1) the transfer of water quality programs from CDH

to DNR. Governor Romer responded to the legislative committee stating that he could not

tsr?p%?dr; the transfer of the Water Quality Control Commission (WQCC) and Division (WQCD) to
e .

In lieu of supporting the organizational transfer the Governor took the following actions: (a) as of
January 1, 1989, he asked the Executive Director of DNR and the State Engineer to attend
WQCC meetings and offer advice and council as appropriate; {b) he suggested that the
legislature amend the Colorado Water Quality Control Act (CWQCA) to add the Executive
Director of DNR as a voting member; (c) the Governor formed a task force of interested
legisiators, water quality and quantity experts and others to examine the water quality - quantity
nexus in order to make recommendations for legislative or administrative actions to increase the
coordination and consideration of water quality or quantity decisions; (d) Dr. Thomas Vernon,
who was then Executive Director of CDH, was asked to reexamine the existing memoranda of
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understanding between CDH and DNR, to determine whether additional material should be
added or whether a new comprehensive agreement should be negotiated between these
departrments.

SB 89-181 was introduced into the 1989 legislative session as a bill to transfer the WQCD to
DNR. During the course of the legislative session, amendments to that bill resulted in further
modifications to section 25-8-104 and section 25-8-202(7) of CWQCA. The meodifications to
section 104 resulted in a requirement for WQCD and WQCC to "consuilt with the State Engineer
and the Water Conservation Board or their designees bsfore making any decision or adopting
any rule or policy which has the potential to cause material injury to water rights.” The
modification to section 202 resulted in the establishment of “implementing agencies” to implement
standards and classifications adopted by WQCC through their own programs. Implementing
agencies inciude the Division of Minerals and Geolegy, the State Engineer, the Oil and Gas
Conservation Commission, and the state agency responsibie for activities and programs related
to the Federal Resource Conservation and Recovery Act of 1976, as amended.

After the enactment of Senate Bill 89-181, the State Engineer’s Office hired a water quality
engineer who is responsible for addressing the consultation requirements under SB 89-181 and
for attending WQCC meetings to offer advice and council as needed. This was done in lieu of
having the State Engineer attend each WQCC Meeting. The legislature did not amend the water
quality act as suggested by the Govermnor in ¢order to add the Executive Director of DNR as a
voting member. The task force called for by the Governor to study the water quality - water
quantity nexus became a focus group for addressing the issues as they arose in connecticn with
SB 88-181. The existing memoranda of understanding bstween CDH and DNR were reviewed in
1983 No changes were made to the agreements at that time. However, four new memoranda of
agreement were developed, specifically in response to the implementing agency provisions of SB
89-181. ’

HB 92-1200 was introduced into the 1992 legislative session as a bill to transfer WQCD to DNR.
The bill initially contained provisions which would have resulted in the eiimination of the state's
primacy with respect to implementation of the drinking water regulations, promuigated pursuant
to the Safe Drinking Water Act. The introduction of HB 82-1200 led to a number of discussions
between the executive directors of DNR and CDH and the Governor and his staff concermning how
best to address the water quality and water quantity integration issues raised in the bill. The
Govemor and his cabinet officers agreed that the issue should be carefully and objectively
evaluated in a special study. Late in the legislative session HB 92-1200 was amended in a
manner that eliminated the transfer provisions and called for the study which is the subiject of this
report. The bill also established specific criteria for designating water bodies as outstanding
waters, and authorized a fee for stormn water discharge permits.

HB 92-1 Pr

HB 92-1200 calls for the study concerning the organizational placement of water quality programs
to be conducted by CDH, DNR and the Governor’s office. However, a decision was made to
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: seek broader input during the study process so that the results wouid be credibie in the eyes of
o concerned interest grouds; the legislature, and the Governor. Governcr Romer appointed a
cmme o, WElEr_quality task force to corduct this study. Executive order B-012-92 was issued which =
"ordered the creation of the Water Quality Task Force and ‘set forth the ‘general parameters of e
study to be conducted under HB 92-1200. The executive order called for the task force to be
staffed by CDH, DNR and the Department of Agriculture.

In order for the task force to receive the maximum public input in evaluating the program
integration and organizational placement issues posed by HB 92-1200, a series of focus group
meetings were conducted. The first focus group meeting was held on August 17, 1992, and was
jointly sponsored by the Colorado Water Congress and the Colorado Association of Commerce
and Industry. The second focus group occurred on August 24, 1992 and was jointly sponsored
by the Colorado Bar Association’s Environmental Law Section and the Natural Resources Law
Center of the University of Colorado. The third focus group was held on August 27, 1892, and
was sponsored by Colorado Environmental Caucus. A fourth focus group was heid on
September 1, 1992, and was sponsored by the agricuitural community. Detailed accounts of the
focus group meestings are attached to this report in Appendix A. The focus groups were very
useful in providing a forum for specific interest groups invalved in water quality and water
resource issues to air their concerns reiative to the provisions of HB 92-1200.

Based on the input received by the task force at the focus group meetings and upon the
requirements imposed by HB 92-1200 the staff to the task force prepared a report outline for

% review by task force members on September 2, 1892. A preliminary draft report was prepared by
staff after receiving proposed maodifications to the outline by the task force. The preliminary draft
report was reviewed in depth and edited by the task force in a meeting held on September 18,
1982. Based on the suggestions received from the task force, staff prepared a revised report -
which was reviewed by each of the task force members. The draft report was circulated for
public comment from October 1, 1992 to October 15, 1992, The comments received from the
public were reviewed and addressed by staff in a final draft report which was submitted to the
task force on October 21, 1992. The task force provided directions to the staff for preparation of
the final report which were incorporated prior to its submission to the Governor and the —
Legislature on Novemnber 1, 1992, as required by HB 92-1200. Interestingly, participants in all
four focus group discussions felt the other interests have greater influence and success with the
WQCC than their own interest group did.

Probl

An informal content analysis of the detailed accounts of the four focus groups reveals that
several themes reverberated throughout the discussions. The dominant topic during three of the
focus group discussions was frustration about the WQCC's rulemaking process. Every group
discussed the need for close coordination and integration between the water quality and water
quantity oriented programs. The need for close integration among the environmenta! and health
protection programs at CDH was also stressed at every focus group meeting. There was also
discussion in each group about whether it would be beneficial to transfer water quality programs
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tc DNR in order to achieve more formal integration of water quality and water quantity. Other
variations of institutional reorganization were discussed such as creating a Depariment of Natural
Resources and Envircnment or Department of Environmental Quality.

The Water Quality Decision Making Process: A number of concerns were discussed which
seemed to fit under this broad heading. For example, there was discussion about alternatives to
a WQCC, such as a single administrator or a full time and paid Board or Commission responsible
for environmental rulemaking and administrative adjudicatory proceedings. Considerabie
discussion was also directed to statutory changes which would require the Executive Director of
DNR or the State Engineer to be a part of the WQCC and whether this appointment should be
voting or non-voting.

In the Agricultural Focus Group, there was detailed discussion about the process for developing
new reguiations. There was an examination into the question of what is the impetus for new
regulations. It was thought by some that EPA often lacks the authority to require stataes to
undertake new rulemaking efforts. There was a call for a thorcugh and objective problem
analysis to be done prior to initiating any new rulemaking effort. It was felt that there should be
allowance for discussion of alternative approaches to rulemaking.

The task force approach to developing new regulations was felt to be useful. The recently
promuigated Confined Animal Feeding Operation (CAFO) Control Regulation was referred to
frequently during the discussion as a good pattern for future rulemaking but also to highlight
areas needing improvement or refinement, There was concern that, after the provisions of a rule
are negotiated in a task force, there needs to be enough time to consider the relationship of the
proposed regulation to other existing regulations and to do a careful cost analysis. A sentiment
expressed strongly by members of the agricultural community was that there needs to be an
opportunity for WQCC to learn in depth about the results of the task force process in an informal
session prior to the formal rulemaking. There was frustration among the parties to the CAFO
rulemaking hearing that WQCC did not give enough deference to the results of the task force
process and there was poor understanding by the WQCC of the task force recommendation.

The Colorado Water Congress/ Colorado Association of Commerce and Industry Focus Group P

provided input to the task force that the WQCD needs to employ methods to encourage greater
public participation in the development of palicies which affect the implementation of the NPDES
permit program. It was felt that unilateral policy development by the Division can lead to costly
efforts, on the part of the regulated community, to address their concerns to the Commission in
the form of rulemaking proposals.

Much of the discussion in each focus group concerned the Commission's formal rulemaking
process. It was stated frequently that the process favors powerful interests and inhibits
individuais who may be representing their own interests. This is because obtaining party status
requires timely submissions of technical and legal information and rebuttal statements,
attendance at pre-hearing meetings and the possibility of being cross examined by attorneys. As
a result, many people feel that representation by an attorney is essential for effective participation
in the process. The high cost of such representation and the formality of the WQCGC
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proceedings was cited by many individuals who attended the focus groups as a major hurdle
‘«w inhibiting their participation in the rulemaking process.

under!aymg concern about the need for 1mprcved cornmumcanon and coordmatxon between
water quality programs and water quantity programs was stressed particularly by the water -
developer participants on the water quality task force and focus groups, although a number of
other participants in the focus group discussions also expressed this view. [t was stated that the
WQCC and WQCD are creating regulatory programs without understanding their ramifications on
water users, water rights, and Colorado's compact entitlements. However, it was also stated in
several of the Focus Groups that water quantity decisions are being made in Colorado without
adequate consideration of legitimate water quality interests and that the WQCC is overly sensitive
to concerns about water rights and water resource development.

There were questions as to why the memoranda of understandings between agencies under SB
89-181 had not addressed this problem. One shortcoming in the SB 89-181 consultation process
was in regard to the Water Conservation Board's inability to evaluate the potential impact of
water quality control proposals upon the development of water resources. Such discussions led
to expressions of frustration about the difficulties involved in coordinating the activities of
agencies whether they be in the same or in different departments given existing limitations in their
human and fiscal resources.

The differences between type 1 and type Il agencies in general, and particularly between the

(W WQCC, State Engineer's Office and the Water Conservation Board were brought up repseatedly,
in relation to the need to achieve improved coordination among water programs. The WQCC is
atype | agency. It has policy, rulemaking and adjudicatory authorities independent from the
Executive Director of the Department of Heaith. The members of the Commission are appointed
by the Governor and subject to confirmation by the Senate. The Executive Director of the
Department of Health is responsible for all budgetary and personnel matters related to the
Division and Commission staff. The WQCD serves as the technical staff to the Commission.
However, the Division has primacy with respect to the implementation of the NPDES program.
This is because the conflict of interest provision in the Federal Clean Water Act precludes
individuals who represent the interests of dischargers from making decisions on individual
NPDES permits.

The Water Conservation Board (WCB) is a Type | agency comparable to the WQCC. Members
of the Board are appointed by the Governor and confirmed by the Senate. The Board,
independently, establishes policy and conducts planning activities. The Executive Director of the
Department of Natural Resources rnaintains control of budgstary and personnel matters affectlng
the Board's staff,

The Office of the State Engineer is established in the Colorado Constitution. It is also a type !

agency, afthough the responsibilities of the State Engineer and ths Division of Water Resources
are mainly regulatory and administrative versus policy and planning. However, when the need
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arises for regulations to codify administrative practices, the State Engineer, individually, is
empowered to conduct rulemaking in accordance with the Administrative Procedures Act.

Many of the participants in the focus groups feit that refinements in the consultation process
could address the problems that some sese in the coordination between WQCC, WQCD, and the
DNR agencies administering Colorado’s water resources. The focus group which was jointly
sponsored by the environmental law section of the Colorado Bar Association and the Natural
Resources Law Center at the University of Colorado stressed the need for more formal
coordination between water quality and water quantity programs. That concept is more
thoroughly presented in Chapter 4 of this report.

' : . ams: Individuals in each of the
focus groups spoke in favor of reta:nlng the present orgamzatuonal structure.
Several of the participants in the focus group jointly sponsored by the Colorado Water Congress
and Colorado Association of Commerce and Industry spoke in favor of transferring the State's
water quality programs to DNR. Ancther individuai in the Environmental Caucus focus group
spoke in favor of a transfer.

Generally the discussion in the focus groups and on the task force revoived around the need to
insure that water quality regulatlon proceeds only after full consideration of the possible impacts
on water resource development is made (i.e. closer coordination between water quality and water

quantity programs).

There was not a great deal of consideration given to creating a new Department of Natural
Resources and Environment or a Department of Environmental Quality, but the possibility of
doing so was discussed in each focus group.

Summary: The HB 92-1200 study process was designed specifically to identify concerns
{perceived by individuals and groups who represent the major interests in this state with respect
to water use, water development, and water quality protection) about the effectiveness,
integration, efficiency and appropriate organizational placement of water quality programs. The
concerns listed below provided the basis for the Water Quality Task Force to evaluate the options
and recommendations presented in Chapters V and VI.

1. The present compasition of the WQCC should be examined and perhaps modified
to provide a better opportunity for all interests to be fairly represented.

2, The process for developing new water quality requirements needs 10 be reformed
or refined to insure tha following: (a) there is a real problem which requires a
solution; (b) a regulatory solution versus a voluntary approach is, in fact, needed;
(¢) a multiple interest task force approach is utilized to refine the proposed
regulation or Division policy and then to evaluate its relationship to other existing
regulations and the likely costs associated with the new reguiatory burden; and, (d)



that the WQCC is fully briefed by the task force about its conclusions and
recommendations prior to the formal rulemaking process.

- The WQCG format rulemaking-process and the Division’s administrative policy ----- - -«

making process should te reformed o decrease existing barriers which inhibit
broader public participation.

The existing consultation process between the WQCC, WQCD, and the State
Engineer’s Office and the Water Conservation Board needs to be improved to
insure that: (a) water quality programs are conducted in a manner that recognizes
and protects existing water rights and future water development plans; and (b)
water use and development activities are conducted in a manner cognizant that
protects water quality.

More formal coordination or integration between water quality and water quantity is
needed. The desirability of integrating these water related programs within a single
agency or department should be further explored.



CHAPTER i
EXISTING WATER QUALITY PROGRAMS
W, A MMISSION

The Water Quality Control Commission (WQCC) is a part-time, nine person commission
approved by the Governor and confirmed by the Senate. Under provisions of the Colorado
Revised Statutes, C.R.S. 25-8-202 the WQCC has the primary responsibility for the
implementation and refinement of water quality regulatory policies in Colorado. Specifically, the
WQCC classifies state waters, promulgates standards, control and permit regulations and rules
for 401 certifications. The Commission also adopts the Construction Grants/Loans/Nonpoint
Source Priority List, and approves all 208 Areawide Water Quality Management Plans and hears
appeals on civil penalties, 401 Certifications, site application decisions, etc. The WQCC office
provides analytical, administrative, and clerical staff support to the WQCC. The Division serves
as staff to the WQCC proceedings other than adjudicatory or appellate proceedings in which the
Division is a party.

The first Colorado Water Pollution Control Act was adopted in 1966, creating authority to
establish water quality standards consistent with the Federal Act. The 1966 Act created an
eleven-member State Water Pollution Control Commission. Four ex officio members were to be
representatives of the Board of Health, the Game, Fish and Parks Commission, the Water
Conservation Board, and the Natural Resources Caordinator. Seven citizens, appointed by the
Governor, were to include one representative of industry, one from municipal or county
government, one from agriculture and four from the public at large. Commission members were
appointed for terms of six years.

In 1972, Congress adopted a major overhaul of the Federal Water Pollution Control Act.
Colorado’s implementation of the federal program requirements depends upon the existence of
Colorado law which meets or exceeds the federal requirements. In 1973, the Colorado Water
Quality Control Act (CWQCA) was completely rewritten (and renamed), to bring it back into
compliance with the new federal law. The composition of the Commission remained largely
unchanged, except that the seven appointed members were no longer required to represent any
specific interests, and members’ terms were changed from six years to three years. The name
was changed to WQCC.

SB 81-10, which was adopted by the Legislature in 1881, established the Commission's present
composition of nine members, each appointed by the Governor. Appointments are to “achieve
geographical representation” and "reflect the various interest in water in the state.” At least two
members are to be from west of the continental divide.

Commission Rulemaking Procedures: The conduct of WQCC hearings and meetings is
governed by the "Procedural Rules® 2.1.0 (5 CCR 1002-1). This regulation contains both general

rules applicable to all rulemaking and adjudicatory hearings and special rules appiicable to
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particular types of hearings (e.g. site application appeals, classification and standards reviews
under section 25-8-207, and civil penaity appeals). These regulations are adopted pursuant to
the authority conferred upon the WQCC in C.R.S. 1973, 25-8-401(2) and are intended to be

* ot " congistent with theé®redtiifements® of the State Administrative Procedtire Act, C.RS. 1973, 24-4-101- -~
et seq. (the "APA") and the Colorado Water Quality Control Act, C.R.S. 1973, 25-8-101. gt seq.
(CWQCA).

A, initiation of Kin

Many rulemaking proceedings are initiated by the WQCC. For example, rulemaking
may be undertaken to fill a perceived gap in existing regulations, to revise existing
regulations as a result of information submitted in a triennial review hearing, or to
effect changes necessitated by new federal or state legislation. The impetus for
rulemaking is generally action taken by Congress or EPA in regard to federal
legislation, or new EPA regulations or policies. Many ruiemaking proceedings
initiated by the WQCC are the result of proposals or recommendations advanced by
the Division staff after the WQCC determines a need for rulemaking.

The WQCC’s Procedural Rules provide that any interested person may petition the
WQCC for the issuance, amendment or repsal of a rule. In most instances it is
within the WQCC’s discretion whether to proceed with rulemaking in response 1o a
petition, however, the WQCC has seldom proceeded with such rulemakings.

- B. Inform l Regulatory Proposal

The period prior to formal notice of a public rulemaking hearing often is critical in
the regulatory development process. After the Commission has identified a topic on
which it intends to address through rulemaking, it may proceed in a variety of
fashions prior to issuance of formal notice.

In some instances rulemaking proposals are simply formulated by Division staff,
discussed preliminarily with the Commission, and revised into a form to include with
the notice of a hearing. In other instances, generally for more major regulatory
proposals, the Commission has established ad hoc committees or technical task
forces to develop proposals prior to formal rulemaking. On some issues the
Commission also has scheduled workshops or informational hearings to explore
issues of concern prior to formulating a rulemaking proposal.

In selecting among these informal, pre-rulemaking options, there generally is a
trade-off between the time and effort required for these activities and the time that
may be saved by better defining and narrowing issues prior to a rulemaking
hearing. A case-by-case selection of the appropriate approach is an important
Commission decision.



Notice

Official notice of rulemaking hearings is accomplished by publication in the
Colorado Register. In addition, notices or notice summaries are included in the
Water Quality information newsletter compiled monthiy by the Water Quality Controi
Division and mailed to a list of approximately 200 subscribers.

Hearing notices are prepared by the WQCC Administrator, with input from the
Attorney General’s Office, and generally submitted to the Commission for review
prior to publication, although no formal Commission approval is required. The
Colorado Administrative Procedures Act requires at least twenty days natice prior to
rulemaking hearings. Pursuant to the Water Quality Control Act, hearings to classify
state waters, set water quality standards or adopt control regulations require sixty
days notice.

Because of the timing of Commission mestings and Colorado Register publication,
this generally results in a four-month period from the date the Commission reviews
a notice to the date of a hearing.

hearing Pr {1

Prehearing procedures are intended to focus and resolve issues to the maximum
extent feasible prior to the hearing, so that the hearing can be conducted more
quickly and efficiently. A deadline for requesting party status is usually set
approximately two months prior to the hearing date. Immediately after the party
status deadline, a list of those requesting party status is sent to all such persons.
In addition, a Rulemaking Hearing Information Sheet is sent to all persons on the
party status list, to provide additional practical information to heip parties prepare
for the hearing.

A prehearing conference generally is scheduled approximately one month prior to
the hearing. Current practice is to require that a prehearing statement, including
any exhibits, written testimony or alternative proposals, be submitted to the
Commission Office and exchanged among the party status applicants approximately
one week prior to the prehearing conference. Based upon these documents, an
effort is made at the prehearing conference to narrow and resolve the issues. The
results of this effort are reflected in a Prehearing Order prepared after the
conference. Generally, one week following the prehearing conference is allowed to
submit written rebuttal statements.

Hearin

The hearing is run by one of the Commission members, acting as the Hearing
Chairman. Generally, either the Division or the party proposing a rule will present
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their case first, followed by other parties and interested members of the public who
- wish to comment. Those with party status are allowed to cross-examine cother
witnesses In recent years the Commass;on has attempted 10 limit dlrect oral

aubmrrted pricr to the hearing. In some cases, time is allowed followung the close cf
the hearing for parties to submit written summations of their positions. However,
recently the Commission has allowed only brief oral summations, so that it can
begin deliberations immediately.

F. Deliberations

After the hearing is closed and all writtsn material has been received (including any
written summations if allowed, and somstimes a written transcript of the hearing) the
Commission begins its deliberations to determine what action to take. Depending
on the degree of complexity and controversy regarding the issues, deliberations
may take only a few minutes or may continue over several successive monthly
Commission meetings. Recently, the Commission has attempted to begin
deliberations immediately following the close of a hearing whenever possible, whiie
the material is still fresh in Commissioner’s minds.

G.  Final Action

Final action is taken by formal motion and vote of the Commission. In addition to
the language of the rule or regulation, final action requires preparation of and
agreement on a Statement of Basis, Specific Statutory Authority, and Purpose.

H. ini ive Reconsideration

Although seidom invoked, the State Act allows affected parties to petition the
Commission for reconsideration of any rulemaking determination. Such petition
must be submitted during the period allowed for seeking judicial review. The
Commission is required to act on such requests within ten days, unless this
deadline is waived by the petitioner (which is often the case if the Commission does
not have a regutarly scheduled meeting within the ten-day period; otherwise,
Commissioners must be polled by phone).

Concerns about Rulemaking Progedures: The provisions of the Administrative Procedures Act
governing rulemaking by the Water Quality Contrel Commission (WQCC) are essentially the same

as apply to other Boards and Commissions in the State. However, the Colcrado Water Quality
Control Act additionally provides that witnesses at hearings concerning water quality
classifications, standards or control regulations are subject to cross examination. The
Commission’s procedures for rulemaking have become increasingly complicated over the years
because of the large number of parties who participate in the process and the controversial
nature of many proceedings. The fermal process has increasingly emphasized early written
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exchanges of positions among the parties prior to the hearing. This insures that the WQCC has
a substantial written record upon which to deliberate and reach conclusions. Also, this allows the
commission to limit oral testimony during the actual hearing without diminishing the depth or
breadth of public review and information available for substantiating its findings.

Clearly, the emphasis on timely written submissions has favored parties who are able to develop
cogent positions which are well founded upon technical and legal principles. The requirement to
obtain party status in order to receive copies of the submissions of other parties, required
attendance at prehearing conferences and the expectation that parties will provide written
testimony and rebuttal statements within fairly tight deadlines, has been criticized as too
burdensome on individual members of the public. Also, the potential that parties and members
of the public aiike may be subject to hostile cross examination by lawyers has been an
intimidating factor which has inhibited broader pubiic invoivemsnt.

ATER QUA L DIVISION

Most of the duties of the WQCD are set forth in section 25-8-302 of the CWQCA. Generally, the
Division is the agency responsible for implementing and enforcing the reguiations adopted by the
Commission. Moreover, the Division provides the principal source of technical expertise available
to the Commission in its rulemaking and other policy-setting activities. The mission of the
Division is to "Maintain or improve the quality of the state's waters and to assure the provision of
safe drinking water for the citizens of the state.”

The Water Quality Control Division regulates the discharge of pollutants into the State’s surface
and ground waters, and enforces the Primary Drinking Water Regulations. Protection and
maintenance of water quality is achieved through the issuance of permits which specify the types
and amounts of pollutants that may be discharged without violating the water quality standards
assigned to the receiving waters. The Drinking Water Prograrn assures the quality of drinking
water in the State through continuous monitoring of samples of drinking water and regular
inspections of public drinking water treatment systems.

The Division currently is organized into the Office of the Division Director and four sections: (1)
the Ground Water/Standards Section; (2) the Field Support Section; (3) the Permits and
_En;;orcament Section; and (4} the Drinking Water Program. An organizational chart is presented
In figure 1.

Dir £

The Division Director’s Office has cverall responsibility for the administration and management of
the Division including a variety of budget, management and programmatic duties. Specific
responsibilities include setting goals and objectives, establishing program and budget priorities,
identifying and implernenting policies and procedures, developing workplans and tracking
progress. The Division Director directly supervises the Field Services Section 1o insure a high
degree of coordination between that Section and each of the others which depend on it for water

12



quality sampling, facility compliance, enforcement, technlcel assistance, community relations, and
(W emergency response services.

© " * "Thé*Colorado ‘Plant Operators Certification‘Board is a nine-member body responsible for -~ - —~—
certifving water and wastewater plant operators and for classifying treatment plants. The
certification of operators is accompilished through written examinations which are developed.
administered, and graded by the Board. Plant classification is assigned in accordance with
regulations established by the Board. The Division Directors Office provides staff support to the
Board to accomplish these tasks.

The Drinking Water Pr

The Drinking water Program is responsible for ensuring safe drinking water to the general public.
This is accomplished through development and enforcement of the “Primary Drinking Water
Regulations.” The Drinking Water Program also develops and updates design criteria for potable
water systems, issues enforcement orders for violations and maintains an inventory of public
water supplies. A major focus of this program is in assuring safe drinking water while minimizing
the cost of compliance on the part of community and non-community systems. This is
accomplished through frequent facility inspection, vulnerability analyses and the development of
innovative monitoring and compliance methods. The program plays a key role in investigations
of waterborne disease outbreaks and assists local governments by providing technical assistance
and training regarding water treatment.

{w The activities authorized under the Primary Drinking Water Regulations and the Public Health
Statue 25-1-107 et. seq. are also integrated within the Division. Monitoring technicians
continuously review the self monitoring data submitted to the lab for analysis by public water
systems. The information is entered into a national data base. Field and District Engineers also
inspect drinking water treatment systems to insure disinfection and filtration reguirements are
being met and that the self reporting system has integrity. Vulnerahility assessments for drinking
water systems are done both by field services staff and engineers in the Denver office. these
studies can affect the amount of monitoring public water systems are required to perform
drastically.

Permits and Enforcement Section

The Permits and Enforcement Section develops, writes and processes discharge permits for
approximately 840 domestic and industrial waste producers who discharge treated effiuent to
State waters. The section’s staff also enforces the terms of the permits using monitoring
information provided by the field staff and data furnished by the permittee in the form of
discharge monitoring reports (DMR's). A notice of Violation and/or a Cease and Desist Order is
issued when violations are noted.

This section has responsibility for the pretreatment program. Pretreatment refers to the
processing of industrial waste prior to treatment by a domestic wastewater treatment plant.
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- Pretreatment. is necessary for certain types of mixiures of wastes to ensure that the

P Tl ST

treatment facility will be able to meet the terms of its discharge permit.

The “section ‘provides oversight of - sludge- disposat’ for ‘beneficial -use and *reviews: - -

applications for sludge disposal sites.

The stormwater program is also administered by the Permits and Enforcement Section.
This program is designed to reduce pollution from municipal and industrial stormwater
runoff. |

Fiel rvices Section

The Field Services Section, as it's name implies, represents the Division in the field,
serving as liaison between the central office and the regulated community.. This is
accomplished by the District Engineers, technicians, engineering aides, grant
administrators and permit drafters who work out of the central and field offices (Grand
Junction, Pueblo, Durango and Steamboat Springs).

The Northeast Unit, which is located in Denver, is comprised of a Senior Professional
Engineer, two Professional Engineers, two Engineering Technicians and an Engineering
Technician Assistant. The Southeast Unit is based in Pueblo and is made up of a Senior
Professional Engineer, an Engineer B, an Engineer Technician 1A and a Secrstary. The
West Slope Unit is centered in Grand Junction and maintains satellite offices in Steamboat
Springs and Durango due to the size of its assigned area. The three offices are
comprised of a Senior Professional Engineer, a Professional Engineer, an Engineer C and
two Engineering Technicians. In addition, the West Slope Unit houses a Grants and
Loans Administrator and a permits engineer. These positions were transferred to Grand
Junction to improve communications and program operations with grantees and
permittees on the western slope.

The duties assigned to the field offices are varied and cut across all program lines.
Typically, they are to conduct facility inspections, review plans and specifications and
ather technical documents for water and wastewater treatment facilities, investigate citizen
complaints, collect monitoring and enforcement water samples, and provide emergancy
response for spills and other situations that threaten water quality. The District Engineers
conduct numerous inspections of water and wastewater facilities each year to assure that
operation and maintenance practices at these facilities are consistent with the goal of
meeting the facility’s discharge permit limits. They interpret and explain the Board of
Health's and Commission’s rules and regulations regarding all aspects of water and
wastewater treatment programs to local entities. This is helpful in preventing possible
noncompliance and can very frequently resolve problems without the need for formal
enforcement action. They are also called upon to respond to numerous citizens
complaints each year conceming water and wastewater problems as well as emergency
events.
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Technicians are responsible for collecting effiuent and enforcement sampies to help
assure compliance with permit limits and ambient water quality samples that provide much
of the background information necessary for the development of appropriate stream
standards.

Finally, the Grants/Loans Unit assists communities through the provision of grants or
loans for the construction of wastewater treatment facilities that are needed to accomplish
compliance with standards and permit limits. The newly established Water Pollution
Control Revolving Fund will replace the Construction Grants Program and will provide
funds for loans in perpetuity for facilities in Colorado. The unit is responsible for all
administrative and technical aspects of this program.

Water n] ion

The roles of this section are in planning, regulation development, data gathering and
analysis, and standards setting for both surface and ground water. Much of the staff
assistance required by the Water Quality Control Commission is provided by the Ground
Water and Standards Section. In addition the Standards Unit Provides recommendations
to the Permits and Enforcement Section on appropriate limits for discharge permits and
the Ground Water Unit makes similar recommendations on ground water provisions that
need to be included in particular permits. The Section maintains both a surface water and
a ground water database that are relied upon for standard setting.

The Standards Unit develops wasteload allocations for water quality based effiuent limits
based on special field studies and performs special field studies for standard setting and
enforcement actions. It conducts bicassays, performs or assists in Clean Lakes studies,
conducts antidegradation reviews, is responsible for 401 Certifications and oversees the
Division's ambient monitoring program.

From a planning perspective the Section is responsible for development of the annual
Nonpoint Source Project Priority List, assists in the development of 208 Areawide Water
Quality Management Plans, administers 208 planning grants to various councils of
governments, administers nonpoint source grants to local governments and provides final
reviews of all Site Applications.

Integration of the Division's Activities

The activities undertaken in each section of the Division are highly interdependent. The
activities authorized under the CWQCA are sequenced in each river basin in order to
achieve a comprehensive water quality management program.

The first program element is ambient water quality monitoring and point and nonpaoirit

source monitoring. Field technician's acquire biological data and water quality samples,
lab technicians analyze the samples, and water quality specialists in the Ground Water
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. parties to establish use classifications and standards. -

and Standards Section evaluate, interpret and report on the data. The Water Quality
Control Commissicn relies cn that data and additicnal information provided by other

Bt oc e A e - e L e o - o .-

When standards are promulgated, total maximum daily loads (TMDL) and waste load
allocations can be established for each stream in the basin. Then permits engineers and
technicians can write appropriate water guality based permits (i.e. waste load allocations)
for each point source discharger in the basin. Wasts load allocations are done for both
point sources and non-point sources.

The effiuent limitations imposed on point source dischargers in accordance with a TMDL
may resutt in the need for facility improvements. If so, financing options are provided by
the Grants and Loans Unit.

Once permits are issued, compliance sampling and operations and maintenance
inspections are conducted by field technicians and district engineers (DE}, this allows for
early intervention and provision of technical assistance if compliance problems arise. f
non-compliance is related to inadequate treatment facilities the D.E. may call for the
Permits and Enforcement Section to initiate enforcement rapidly in order to establish a
compliance schedule allowing the facility sufficient time for the needed construction. The
enforcement compliance schedule can shield the opserator from further enforcement for
noncompliance and limit the liability for the noncompliance prior to issuance of the
scheduls. The compliance schedule is designed with the timing requirements of the
various capital financing alternatives in mind.
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CHAPTER i

INTEGRATION OF WATER QUALITY AND OTHER STATE AND LOCAL
GOVERNMENT RESPONSIBILITIES

| RATI BETWEEN THE WATE 1S
OTHER DEPARTMENT OF HEALTH PROGRAMS

Interactions with other Divisions within the Department of Health occur on a daily
basis, when the need arises to address envircnmental problems, or the setting of
standards, where the expertise of multiple environmental or health related
speciaities (i.e., air, hazardous waste, radiation, consumer protection, and
environmental epidemiology) is required.

Examples of such cases are the Lowry Landfill, the Rocky Mountain Arsenal, basic
standards for radionuclides, Rocky Flats oversite, water quaiity standards for the
San Miguel and Eagle Rivers in the vicinity of Superfund sites, and the Limon
tornado emergency response. In addition, teams of experts are formed from the
staff of the various divisions to address various other multi-media problems,
permitting issues and ruiemaking efforts as they arise.

The following is a discussion of the on-going interactions that occur between the
Water Quality Control Division and other Department of Health divisions.

Hazar: terials and agement (H D

In November 1984, the U.S. Environmental Protection Agency authorized the State
of Colorado to implement subtitle C of the Resource Conservation and Recovery
Act of 1976. The implementing agency within the state is the Colorado Department
of Health, Hazardous Materials and Waste Management Division (HMWMD). Itis
the responsibility of the HMWMD through the Hazardous Waste Control Act (C.R.S.
25-15-101) and its implementing regulations, to regulate and control generators of
hazardous waste, as well as facilities that treat, store or dispose of hazardous
waste. There are approximately 2500 such facilities.

The program is designed to prevent releases of hazardous wastes or constituents
to the environment. Permits issued to TSDs require total management and
containment of these wastes on-site until shipment for treatment or disposal. In
the event that hazardous wastes or hazardous waste constituents are released into
the environment (soil, surface water or ground water) through past or current
activities, the Colorado Hazardous Waste Regulations (6 CCR 1007-3) specify what
steps the generator or TSD facility will need to take in order to remediate the
environmental contamination. It is during this corrective action precess that the
Water Quality Control Commission (WQCC) promulgated water quality standards
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The regulations contained within 8 CCR 1007-3, Part 264 establish minimum state
standards which define the acceptable management of hazardous waste at
facilities seeking a permit to treat, store or dispose of hazardous waste, of which
there are approximately nine in the state. Facilities seeking a permit to manage
hazardous waste in surface impoundments, waste piles, land treatment units-or
landfills are required to implement a ground water protection program to either
detect (264.98), monitor (264.89) or remediate (264.100) releases of hazardous
waste or hazardous waste constituents into the environment. To date, there has
been only one hazardous waste land disposal facility, the Highway 36 Land
Development Company located near Last Chance, Colorado that has received a
permit to operate within the State of Colorado. The HMWMD specifies the ground
water protection requirements in the facility permit.

The point of compliance is as stringent or, in some cases, more stringent than is
required in 5 CCR 1002-8, Section 3.11.8. According to 6 CCR 1007-3, Section
264.95(a), the point of compliance is "a vertical surface located at the hydraulically
down gradient limit of the waste management area that extends down into the
uppermost aquifer underlying the reguiated units*.

- The facility permit specifies what hazardous constituents must be monitored and

what their respective allowable concentration limits are. According to 6 CCR
1007-3, Section 264.100(b) "the owner or operator must implement a corrective
action program that prevents hazardous constituents from exceeding their
respective concentration limits at the compliance point by removing the hazardous
waste constituents or treating them in place".
The water quality standards in the permit for a limited number of constituents are
identical to those listed in § CCR 1002-8, Section 3.11.5. All other water quality
standards listed in § CCR 1002-8, Section 3.11.5, or equally stringent standards,
shall be evaluated by the HMWMD for use as alternate concentration limits
according to the procedure outlined in 6 CCR 1007-3, Section 264.94.

HMWM regulations at 6 CCR 1007-3, Section 264.101 requires the owner or
operator of a facility seeking a permit for the treatment, storage or disposal of
hazardous waste to conduct investigations of and corrective action for “all releases
of hazardous waste or constituents from any solid waste management unit at the
facility, regardiess of the time at which waste was placed in such unit®. A solid
waste management unit is any discernible unit at which solid wastes have been
placed at any time, irrespective of whether the unit was intended for the
management of solid or hazardous waste. The necessary corrective action would
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also be specified in the facility permit and would employ a procedure similar to the
one outlined in the paragraphs above.

Six CCR 1007-3, Part 265 establishes minimum standards that define acceptable
managemsnt of hazardous waste at interim status facilities, facilities that were in
existence on November 19, 1980 and until certification of final closure cr, if the
facility is subject to post-closure requirements, until post-closure responsibiiities are
fulfiled. There are approximately 43 interim status facilities in the State of
Colorado. Interim status TSD facilities that manage hazardous waste in landfills,
surface impoundments or lang treatment units are required to monitor ground
water quality immediately down gradient of the regulated waste management area
(i.e., compliance monitoring point).

In the event that ground water contamination is detected, the facility is required to
implement an assessment monitoring program (magnitude, rate and extent of
contamination) for as long as the contamination is present and until the waste
management unit is closed (to date virtually all interim status regulated units have
either closed or are undergoing closurs). Once the source (regulated unit) of the
ground water contamination is closed, 8 CCR 1007-3, Section 265.117{a)(1)
requires that the facility implement & post-closure care program that meets the
requirements of specified portions of Part 264, i.e., the facility is required to obtain
a post-closure permit. This Part 264 permit would once again specify what
hazardous constituents are to be monitored (Section 264.93), their concentration
limits (Section 264.94), the compiiance point (Section 264.95), and the compliance
monitoring period (Section 264.96). If the concentration mits are exceeded, the
interim status facility would be required to implement a corrective action program
(Section 264.100) to remediate ground water contamination until the cleanup
standards are achieved.

The concentration limits (cleanup standards) selecied will ensure that the
hazardous constituent will not pase a substantial present or potential hazard to
human heaith and the erwironment. During the process of selecting the
compliance point concentration limits, the HMWMD shall evaluate all available
water quality standards, inciuding background concentrations, the basic ground
water standards contained within 5 CCR 1002-8, Section 3.11.5 and alternate
concentration limits as discussed in 6 CCR 1007-3, Section 264.94, A number of
criteria shall be used by the HMWMD to evaluate which of the above mentioned
water quality standards would apply, some of which include hydrogeoclogy of the
site, current and future uses of ground water in the area, the physical and chemical
nature of the contamination and the potential for health risks/damage caused by
exposure to the waste constituents to humans, wildlife, crops and vegetation. The
5 CCR 1002-8, Section 3.11.5 water quality standards or more stringent
background concentrations shali be used as concentration limits in all cases where
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Six CCR 1007-3, Section 265.5 authorizes the HMWMD to issue corrective acticn
orders to interim status TSD facilities that release hazardous waste into the
environment which may be harmiful to human health and the environment. Any
order issued under this section would state the nature of the required corrective
action or other response measureé deémed necessary to protect human health or
the environment. The HMWMD would once again follow Part 264 guideiines for
the cleanup of contaminated seils and water. If the release has impacted surface
or ground water resources, the same monitoring, concentration limits and
corrective action requirements outlined in 8§ CCR 1007-3, Sections 264.90 through
264.100 would be required. The HMWMD shall select site specific concentration
limits using the same human health and environmental criteria listed in 6 CCR
1007-3, Section 264.94, as described in the previous paragraph.

SUPERFUND PROGRAM

The Hazardous Materials and Waste Management Division is responsible for
implementing the Superfund Pregram (SF) for the state under C.R.S. 25-16-101 gt
seqg. The federal Superfund program lists 16 sites in Colorado; there are two
additional sites which the state filed lawsuits under the federal Superfund law (the
Natural Resource Damage Suit (NRDS) sites) and for which the state is using a
process similar to that under Superfund, as described below.

The Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA) as amended by the Superfund Amendments and Reauthorization Act
(SARA) of 1986 requires that response actions be consistent with other
environmental laws. The process for identifying which environmental laws will be
applied during a response action is located in Section 121. This section states that
cleanups must "assure the protection of human heaith and the environment". If the
contaminant is not completely removed then:

(i) any standard, requirement, criteria or limitation under any federal
environmental law, including, but not limited to, the Toxic Substances
Control Act, the Safe Drinking Water Act, the Clean Air Act, the Clean Water
Act, the Marine Protection Research and Sanctuaries Act, or the Solid
Waste Disposal Act; or
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()] any promulgated standard, requirement, criteria or limitation under a state
environmental or faciiity siting law that is more stringent than any federal
standard, requirement, criteria or limitation, including each such state
standard, requirement, criteria or limitation contained in a program
approved, authorized or delegated by the Administrator under a statute
cited in subparagraph (A), and that has been identified to the President by
the state in a timely manner, is legally appilicable to the hazardous
substance or pollutant or contaminant concerned or is relevant and
appropriate under the circumstances of the relsase or threatened release
of such hazardous substance or pollutant or contaminant, the remedial
action selected under section 104 or secured under section 106 shall
require, at the completion of the remedial action, a level or standard of
controt for such hazardous substance or pollutant or contaminant which at
least attains such legally applicable or relevant and appropriate standard,
requirement, criteria or limitation. Such remedial action shall require a level
or standard of control which at least attains Maximum Contaminant Level
Goals established under the Safe Drinking Water Act and water quality
criteria established under section 304 or 303 of the Clean Water Act, where
such goals or criteria are relevant and appropriate under the circumstances
of the release or threatened release.

The HMWMD submits to the EPA, at various stages in the remedy selection
process, state standards, regulations and criteria which we believe are either
Applicable to the situation or are Relevant and Appropriate Requirements (ARAR).
This process is termed an ARAR analysis. Prior to submitting the state ARAR
analysis to the EPA, the HMWMD submits our draft analysis to other state
agencies, including the WQCD for review. Thus, the WQCD has direct input into
assuring that state water quality standards and classifications are followed at these
sites. The EPA is required to incorporate state ARARS into its selected remedies,
unless the Administrator of EPA decides to waive such standards.

When EPA makes a decision regarding a cleanup remedy, it is required to submit
that decision to the state for its concurrence. Concurrence is made by the
Director, Office Environment. This concurrence assures that the state has
provided for compliance with water quality standards and other relevant
environmental protection standards. As part of its management assistance to EPA,
the Superfund staff conducts periodic site reviews and consults with WQCD staff
on any compliance issues.

RANIUM MI aS R NP BRAM

State participation in the UMTRA Program is authcrized by 25-11-301, C.R.S. 1973.
The program is responsible for stabilization of uranium mill tailings at seven sites
in the state -- Durango, Grand Junction, Gunnison, Maybell, Naturita, Rifle, and
Slick Rock.



Construction work in connection with remedial action complies with all state laws,
including requirements to obtain CPDS permits. Surface water quality standards

==a onforced *hroucr thie menharia—

The program has been ocerating in accordance with nroposed EPA ground water
I1BNCErTE 1D I DICTUIGEIED SSEQMCEN, 10T UUs IUSGMAT. T Tes: SIErcards are
TOmOst cases, as stringsni 3s state grounc water standards.  in addiiion, the
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standarq, and have a more Sinngent stancarG for molypasenum than ne state

standard (0.05 mg/l).

Point of compliance at UMTRA sites is the down gradient adge of the disposai cell.
This is consistent with WQCC regulations.

The HMWMD is not a regulatory agency with regard to water quality conditions at
these sites. Water quality requirements are monitored and enforced by WQCD
staff. However, information about conditions at UMTRA sites which may constitute
a violation of water quality laws and regulations is forwarded to appropriate WQCD
staff when discovered by HMWMD staff. The HMWMD generally works with the
contractor and the WQCD staff to remedy any noncomgpliance since the projects
are co-sponsored by the state.

1D WASTE RAM

The Soiid Waste Program is part of the Hazardous Materials and Waste
Management Division of the Colorado Department of Health. The statute,
30-20-101, et seq., C.R.S., which empowers and drives the solid waste reguiatory
effort in Colorado mandates four roles or elements in the CDH program.

The first role is as a rule making body. The Board of Health is charged with
establishing rules and regulations to implement the statute. The regulations cover
all aspect of solid waste management including siting, design, operation,
inspection, monitoring, enforcement, and closure.

The second element is the technical review of the proposed location, design,
engineering and operation of new sites and facilities and review of proposed
changes to existing solid waste sites and facilities; both are reviewed for
compliance with a set of minimum standards and regulations (CCR 1007.2).

The third element of the program is regulatory inspection and monitoring at solid
waste sites and facilities during their construction, operation and an average post
closure care period of ten years.

The fourth element is assistance to local government concerning solid waste
issues. This last element takes the form of compliance assistance, sampiing and
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monitoring assistance and advanced technical information and review depending
on the situation and local need.

The solid waste statutes and regulations address water quaiity through a
non-degradation standard.

In most cases, the point of compliance is the site boundary which is defined as the
perimeter of the permitted area. In a few cases, an alternate point of compliance
has been established in a more conservative location within the site boundaries;
such as directly adjoining a waste impoundment.

During the year(s) before a solid waste disposal site is developed, ground water
monitoring is bagun to identify the uppermost aquifer below the site activity and to
establish its characteristics and quality. During the operational and post-closure
periods, a minimum of one background well (up gradient) and two down gradient
ground water monitoring wells are required for each site. In complex geology or
topography this number increases appropriately. In one case, a permit was denied
on the basis that the site was so complex geologically that it could not be
adequately monitored.

Quarterly or semi-annual ground water sampling events are required at each site
throughout the operational life and ths post closure period of the site. Any
statistically significant deviation in the analytical results, either from background
wells or from previously reported values for the site monitoring well identified
during a sampling event must be reported and investigated. Remediation of such
impacts may be required based on the results of the investigation.

Other events that are considered actionable include the detection of leachate on
the base liner or in the leachate collection system and any unpermitted (COPS
permit) discharge from a surface retention pond or waste impoundment through
failure of the liner or berms.

For new/proposed sites and facilities, the current regulatory effort requires that the
applicant adequately characterize the hydrology of the site before construction
alters it. This includes surface and ground water features, seasonal variations and
maximum storm flows. The existing statute and regulations require the solid waste
program to be biased in favor of sites with favorable geology and against those
where extensive engineered features must be provided and maintained to assure
ground water protection.

The design of the facility is evaluated against its ability to assure that the site does
not impact the water quality. (See specific citations concerning applicable sections
of the Solid Waste Regulations provided above.) Design features that are routinely
required to assure water gquality include run-on/run-off control structures,
background and monitoring wells, piezometers, and liner and capping structures.
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When an apgplication is received for a proposed solid waste disposal site or facility,
a compiete copy of the technical documents is referred to the WQCD for input and
comment. This mechanism was estabiished to cross check the determinations of
*“e Depzrtment intermally ic zssure 2onsistens,. ™ 2isc serves as notice 1 the -~
WQCD that a site or facility is under consideration that may require a COPS permit.
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in several areas, the general authorities of the Sclid Waste Act and those of the
wQCD overiap or are interiocked in some way. When these areas of jurisdictional
complexity have been identified, the staff from the respective programs in the
HMWMD and the WQCD draft a coordinating document (MOUs) and/or
complementary sets of reguiations to assure comprehensive coverage and at the
same time, minimize duplicative effort.

UNDERGROUND STORAGE TANK PROGRAM

in 1989, Colorado enacted legislation for the implementation of the federal
underground storage tank requirements within this state. The program is divided
into a prevention effort (8-20-501, C.R.S.) centered in the Department of Labor and
Employment, Division of Labor, Office of the State Oil Inspector; and a remediation
effort (25-18-101, C.R.S.} centered in the Hazardous Materials and Waste
Management Division at COH.

The program regulates approximately 8,000 facilities or sites including all facilities
in operation after or not properly closed as of November 1984. The total number
of tanks estimated to have existed in the state that may come under the oversight
of this program is in excess of 22,000.

The regulations and guidance adopted for the Underground Storage Tank {(UST)
Program include requirements for investigations and remediations at sites where
the environment is damaged by leaks and release of chemicals from tanks.
Interaction with WQCD staff and the consideration of water quality are important
factors that are routinely taken into account by the UST staff. The WQCC
standards are used in the following areas.

1. Site Evaluation - The owner/operator of an UST must investigate,
characterize and initiate appropriate remediation activities at any site where
contamination from an UST has resulted from a leak or release. Ground
water remediation requirements may be triggered whenever contaminant(s)
is (are) detected in the ground water above background and above the
WQCC drinking water standards.
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At UST leak/spill sites where contaminants are detected migrating toward
ground or surface water, the owner/operator must take action to prevent
contact, or to show that no action is necessary because the contaminants
will not impact the waters of the state.

2. LUST Guidance Documents - WQCC standards and requirements were a
central consideration in the development of the program’s guidance
documents which define the minimum acceptable format and content for the
investigation and remediation of UST leak/release sites.

3.  Inter-Agency Referrals and Assistance - Leak, spill and release reports from
tanks not regulated by the UST program (heating oil, above ground and
farm/residential fuel tanks) are referred to the WQCD for regulatory
followup. Wherever UST program developed information and expertise
exist, especially in areas such as bioremediation of petroleum contaminants,
the staff has agreed to work with WQCD staff as requested.

4,  Standards for Statelead UST Remediations - At UST sites that are

considerad "orphaned® or where the owner/operator is unwiling or unable
to begin cleanup, the UST program can initiate such actions by accessing
either the federal Leaking Underground Storage Tank Trust Fund or the
state’s UST fund. These monies may be utilized for all activities taken at a
given location and can be “cost recovered" in the event that the
Owner/Operator when identified is determined to be financially sound.
These funding sources provide CDH with the capability to conduct remedial
activities and assure erwironmental protection {including water quality) even
at abandoned sites.

Radiat rgl Division (RCD

The Radiation Control Division and its programs were established under the
provisions of Title 25-11, and Title 24-80, Part 22, CRS, 1973 as amended.

The interactions between the Radiation Control Division and the WQCD are
significant in four areas. The first relates to the Drinking Water Program, and the
second to the rulemaking activities of the WQCC, and the third relates to the
sludge program. The fourth, relates to coordination of radioactive materials
licensing and water quality contro! programs.

A large percentage of the required monitoring of radionuclides in drinking water
supplies is conducted by the RCD. This monitoring is important for the protecticn
of human health and helps to identify the need for advanced drinking water
treatment in certain communities.
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The RCD provides the expertise on radiation issues that are considered by the
WQCC in its rulemaking hearings on water quality standards. In addition, the RCD
consults with the Standards Unit during development of proposed stream
mandards The mostrecent ilustatior o7 this i3 e essential role the BTT Clayed
in hearings regarding the streams emanating from the Rocky Flats plant. The RCD
and WQCD team ur to conduct =xtensive take monitoring of Standlev Lake and
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THE RCD deveiops guiGeiines for acceptanie concentrauons of naturaily-occurnng
radium and uranium concentrated in wastewater treatment plant sludges that are
siated for disposal for beneficial uses.

Consumer Protecticn Division_{CPD

Eight of the fourteen orograms in the Consumer Protection Division are directly
affected by the Colorado Drinking Water Regulations and the Water Quality Control
Division. The affected programs are Food Services, Milk, Whoiesale Food and
Drug, Schools, Child Care Centers, Retail Food Markets, Accommodations, and
Corrections and Institutions. In each case the emphasis is on the protection of
public health. Three of the programs are concerned with swimming pool
regulations in addition to the supply of potable water and proper sewage disposal.

Specifically, the Drinking Water Program works with the Consumer Protection
Division which conducts routine inspection and testing of drinking water facilities
for correctional facilities and institutions, schools, restaurants and other types of
non-community water supplies. Similar inspections are conducted at dairy farms
which are required to meet drinking water standards for their water supplies. In
addition, the Consumer Protection Division implements the Feedlot Regulations and
is concerned with drainage and run-off issues at these facilities. In addition, the
Division’s field staif provide technical assistance on both water and wastewater to
all of the facilities they inspect.

Air Pollui ntrol Division (APCD

There is an increasingly level of interaction between the WQCD and APCD which
is focused in three areas. First, coordination cccurs between the Divisions on acid
rain research projects. Second, volatile organic compounds (VOCs) emissions
from industrial wastewater facilities are being recognized as a contributor to metro
area air quality problems. Third, odor problems from municipal sewage treatment
plants require mitigation efforts by both divisions.

Interaction with the APCD also requires the exchange of information related to sites

that require permits from both divisions or gathered during facility inspections.
This is especially important where it appears that a new or an uncontrolied source
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may exist. Muiti media concerns are increasing the focus of discussions between
the WQCD and APCD in the OE Regulatory Coordinating Committee mestings.

Laboratory Divisi

The Laboratory Division provides essential analytical services for many programs
within the Division. Specifically, the Laboratory analyzes samples for the following
programs - Drinking Water, Standards {(ambient water quality samples), Clean
Lakes, Groundwater, Nonpoint Source Control and the Permits and Enforcement
Program {compliance and enforcement samples).

They are also vital to the proper handling of emergency response situations,
particulariy when the exact nature of the contaminant in question is unknown. The
WQCD field offices make use of the services of the Durango Branch laboratory to
process many of the samples collected by their staff.

The Laboratory also consults with division staif and the WQCC on issues
concemning detection limits, analytical results and analytical techniques. The
Microbiology Section conducts analysis of sludge for the Sludge Program to detect
the presence of pathogens.

The DCEED plays a vital role in the investigation of possible waterbome disease
outbreaks, principally giardiasis, which resuits in a high level of involvemeant with
the WQCD. Identification of potential outhreaks is based upon reported cases of
possible waterborne disease and are investigated by DCEED field staff. Immediate
response by the Drinking Water Program to prevent or control an outbreak in crder
to protect public health depends upon timely identification of a problem by the
DCEED.

The DCEED assists the Permits and Enforcement staff in the identification of
pollutants of concern and the development of appropriate limits for inclusion in
discharge permits. As resources permit the DCEED also consults on special
issues related to the beneficial use of domestic sewage siudge.

in addition, the WQCD consults, as necessary, with Epidemiology regarding the
proper technical basis for health protective surface and ground water standards.

Board of Health (BOH)

All Drinking Water regulations must by approved by the Board of Health, as
required by state statutes. The BOH is also responsible for promulgating
regulations for the disposal of sludge for beneficial uses. The WQCD field offices
provide water quality information to the BOH on an as requested basis.
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Senate Bill 82-116 requires the Chairman of the BOH to form a Multi-Media
Environmental integration Advisory Committee consisting of members of the BOH,
the Water Quality Control Comrmission, the Air Quality Controi Commission. the
Hazardous Waste Commission and the Executive Director of the Department. The
Adwsory Committee is to identify multi-media environmental issues of ooncem ‘and -

CUCIDEIE IFSES I IZIETIE CHET AL LoDeoceloT. anc o \..uf'Qﬂ:IE"S'» Twofhig e
VArCUsS orograms BnG  Zeveios recommendations o minimize 'EgUIBtOF}'
Sefliciencies.

Further the committee is to review and consider opportunities to streamline and
improve regulatory systems and to make recommendations thereon to the Board,
ine commissions, and the Depariment and (o review the progress of the
Oepartment in addressing muiti-media integration issues. Lastly, the BOH is to
facilitate resoiution of conflicting provisions among the rules of the Board and the
three Commissions.

Rocky Fiats Program Unit

The WQCD participates in the muiti-media efforts aimed at identifying and
controlling possible pollution from Rocky Flats to protect public health. In this
capacity the Division conducts inspections and monitoring of public water supplies
served by both surface and ground water sources.

The Division has issued a Section 401 Certification for the federal NPDES permit
for Rocky Flats. Division field staff conduct weekly water quality inspections both
on and off the immediate site. in addition, the WQCD conducts a lake sampling
program down stream from the site.

The WQCC has established site specific stream standards for the water supplies
at Standley and Great Western Reservoirs,

Emergency Management tnit (EM

The WQCD participates with the EMU, and the other environmental divisions, on
an as needed basis whenever emergencies involving the waters of the state occur.
The Division's activities can include sampling, assessment of noncompliance,
technical assistance, evaluation of the condition of potentially damaged water and
wastewater treatment facilities, and notification of down stream water users to
protect public health.
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Responsibilities relating to individual sewage disposal systems is split between the
WQCD, the local heaith departments, and county sanitarians. Plans for facilities
with a capacity below 2000 gallons per day are reviewed by the local hsaith
agencies. Above 2000 gallons they are reviewed by the Division. The Division
also provides training and technical assistance to the local health agencies as
requested on issues relating to 1ISDS systems.

The County Sanitarians conduct inspections and reviews for the Division of existing
or proposed non-community water systems in food service establishments,
schools, swimming pools, etc. Division staff provide training and technical
assistance as necessary.

HB 74-1041 Reviews of Areas and Activities of State Interest

HB 74-1041, “The Areas and Activities of State Interest Act®, C.R.S. Section 24-
65.1-101, et. seq. was enacted by the General Assembly in 1974. The bill
empowered local municipal and county governments to approve, conditionally
approve, or deny permits for areas and activities of state interest (e.g. airports,
power lines, nuclear detonation sites, expansions of water and wastewater
treatment facilities, etc.) within their jurisdiction. Many years ago the Division
provided formai review and comments on 1041 permit applications® for wastewater
facility project. However it was determined that such review conflicted with the
WQCD responsibilities for site application review and approval. Recently, the only
role the WQCD has had with respect to 041 permits has been to provide advice
to local governments or testimony in hearings concerning state water quality
requirements as they would apply to the project in question.

Reqign r ity Planni

The Division is responsibie for conducting areawide water quality planning in non
designated areas of the state. This role consists of assessing point and nonpaoint
sources of poliution, recommending consolidation of wastewater treatment facilities
where feasible and recommending approaches for the contro! of significant
nonpoint sources of pollution. The Division has not been particuiarly active in this
role in recent years as federal funding for such planning activities has waned.
Instead, the Division has used the funds available for special projects related to
watershed improvement. The WQCD passes through a limited amount of federal
funds to designated areawide pianning agencies (e.g. DRCOG, NWCOG,
NFRWQPA) to accomplish the purposes of Section 208 of the federal act.
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=xeciive 2rancr 2f stalg government wnich nas pnamany responsioility for tne
‘ormuisticr anc ssssrmor oF Cfficia godcles soncarming e Sroection and
Jtilizatior: of water rescurces i wnich ihe pecpie ¢f this state are entitied. In
fulfiling this responsibility, the CWCB and its Director work closely with the
Governor, the Colorade General Assembly, Colorado’s congressional delegation,
and other agencies of locai, state, and federai government.

- Water Development: Pursuant to section 37-60-106, C.R.S., it 1s the duty
of the Board to promote the consarvation of waters of the State in order to
secure the greatest utilization of such waters by encouraging the formation
of special districts, formulating legistation, and many other means. The
CWCB interprets this responsibility to include the evaluation of any local,
state, or federal program (including water quality protection) which may
conflict with or complicate the use of Colorado’s water resources and rights
for opportunities to avoid or minimize such conflicts or compiications.

In 1989, the Colorado General Assembly adopted legisiation (SB 89-181}
which directed that the CWCB and the State Engineer be consulted by the
WQCC and WQCD before making any decision or rule which "has the
potential to cause material injury to water rights. The CWCB executed a
Memorandum of Agreement with the WQCC addressing the fulfillment of
this consultation responsibility in 1990. However, up to this time no
additional CWCB staff or funds have been authorized, and the CWCB
involvement in the review of such decisions and rules has been very limited.

- Instream Flows: It is one of the Board's missions to appropriate and
acquire water rights under C.R.S. 37-92-102(c} to preserve the natural
environment to a reasonable degres. The water quality in these reaches
must be sufficient to maintain the existing natural environment; otherwise,
the appropriation and acquisition of instream flow water rights would not
benefit the natural environment, or the citizens of the State. However, the
CWCB has relied upon the water quality standards, classifications, and
designations by the WQCC to protect water quality for this purpose.

- Salinity Igssues: The federal Colorado River Basin Salinity Control Act (PL
93-320, 1974 and PL 98-569, 1984) established a basin-wide program for
controlling salinity in the Colorado River Basin. The need for salinity control
has bsen recognized in the international treaty obligations to Mexico, as well
as in requirements of the federal Clean Water Act. In lieu of adopting state-
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line water quaiity standards for salinity, the basin wide program consists of
a multi-project effort to maintain salinity level measured at three points in the
et hagin at the concentration that evigted v *he 2ary 1970's Az more

water is consumed in the basin, additional salt load must be removed to
maintain a constant concentration,

“he Saiinmy Program tsquires Gicse CCOCEralion Setween ng seven states
~ithun e Coiorado River Basin ang witn severai fegerar agencies. TNis is
accompiished througn a Forum ana Aavisory Council. The Governor
appoints up to three representatives from Colorado to serve on each. The
CWCE Director has traditionally taken the lead in representing Colorado in
ooth these groups. The WQCD Director is also designated as a Colorado
representative to the Forum.

One eiement of the effont 1o reduce sait ioad in the basin invoives effiuent
limitations for salinity. These limitations are applied by the Department of
Health through the NPDES permit program which it administers. The staffs
of the CWCB and WQCD share information concerning potential perrnit
issues. However, better coordination and more extensive communication
between the CWCB and WQCC/D would strengthen Colorado’s protection
of its water resources and participation in this interstate salinity control
program.

- Non-Point Source Program. The WQCD administers a program to control
non-point sources of water pollution in Colorado. Components of this
program, primarily planning and the provision of technical assistance to
local communities, occasionally involve consideration of salinity issues. The
CWCB has participated in these considerations with the Soil Conservation
Board to evaluate areas of high saline run-off.

Division of Water Resources

By law the Office of the State Engineer (SEO) is responsible for water rights
administration in Colorado. Senats Bill 89-181, concerning regulatory authority
over water quality, recognized the water quality responsibilities of the SEQ, as well
as its responsibilities for the administration of Colorado’s system of water rights.
In accordance with SB 89-181, and pursuant to the rules and regulations adopted
by the SEQ in March 1892, the SEO implements water quality standards and
classifications in those instances where the SEQ has independent statutory
authority. Three areas where the SEO currently implements water quality
standards and classifications promulgated by the WQCC include:

- Reviewing nondecreed exchanges and substitute supply plans and requiring

that the substituted supply is of a quality and quantity to meet the
requirements of senior appropriators receiving the substituted supply.
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Ir. those instances where the substituted supply is not of a quality to mest
the requirements of the senior appropriators, the plan is denied. If the
‘sguirements of the ssricr soorgoriators havs Been met. but the Zuaity of
tne substituted supply fails 10 meet water quality standards, the State
Engineer approves the substitute supply plan and notifies the WQCC.

Aaising water quality -ssues. wner pproonae. or applications oefcre the
Maer Court {e.3.. oans for sugmemanen inciuding exchanges,.

The State Engineer, like any other water user, has equal standing to raise
water guality issues by opposing an application to Water Court. Other
means for the State Engineer to object or oppose an application include the
“Protest to the Referee's Ruling® and the "Mation to Intervene in Water
Court". 1f the State Engineer enters into 2 Water Court case raising water
quality issues, the State Engineer reports the entry to and coordinates with
the WQCC.

Adopting applicable points of compliance for discharges to ground water.

Well permitting and licensing activities are administered in accordance with
the ruies and regulations of the Board of Examiners of Water Well
Construction and Pump Installation Contractors. Activities that may result
in a discharge to ground water include surface water recharged in the
ground water to offset out-of-priority depletions associated with well
pumping or surface diversions. For these activities, the point of compliance
is located at the boundary of the area of the spreading basin or the area
physically disturbed by the construction of the pit or excavation.

The SEQO also consults with the WQCC and WQCD pursuant to SB 89-181
concerning any rulemaking proceedings, policies, or proposed discharge
permits that may cause material injury to water rights. There are
opportunities for further coordination in the review of discharge parmits that
may potentially cause material injury to water rights. Every month a
substantial number of draft permits are submitted to the SEO, and the ather
“implementing agencies® identified in SB 89-181 for review. The agencies
could work more closely to clarify their respective roles in resolving
concerns that proposed permit provisions may cause material injury to
water rights.

An additional relationship the SEO has with the WQCC/D involves data
sharing. In particular, the SEQ’s diversion data, satellite monitoring stream
flow data, and well permit data are provided to the WQCD on a regular
basis. This data, in tumn, is used to determine compliance with standards,
determine low flow conditions, and facilitate issuance of discharge permits.
The SEO and the administration of Colorado water rights would banefit from
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better access to all water quality data bases the WQCD has available.
Currently, the SEO has access to STORET, an EPA water quality data base.

Another area of coordination in data sharing is with the utilization of UNIX
based workstations and Geographic Information Systems (GIS). The SEQ
and WQCD will both benefit by coordinating GIS hardware and software
purchases so that their systems will be compatible and GIS map layers and
water quantity/water quality models can be shared. As the water quantity
and water quality data bases become more developed, the agencies should
consider a central location and a cooperative management agreement for
the operation of these data bases.

The SEO also coordinates with the WQCD concerning the non-point source
programs, including the federal Sectien 319 grants. Last year the SEQ, in
coordination with the WQCD, obtained a federal grant to conduct a ground
water quality monitoring project on the west slope of Colorado. Two
samplings of 60 wells have been conducted by SEQ personnel. Results of
the ground water testing will be submitted to the Department of Health for
their ground water quality data base and also be used for the State
Engineer’s well permit data base.

Finally, there are several additional cpportunities for future coordination
between our agencies. One opportunity is with the Hazardous Materials
and Waste Management Division regarding issuance of well permits near
ground water contamination plumes. Better coordination in this regard
would aliow the SEO to give ground water users better information, and
hopsefully eliminate the potential of a well owner constructing a well in or
near contaminaied ground water. Anocther opportunity involves the
upcoming Geothermai rulemaking proceeding by the SEO, which will pertain
to geothermal production and the protection of surface and ground water

quality.

Division of Wildiife

The Colorado Division of Wildiife (DOW) and the Wildiife Commission have the
responsibility to protect and enhance the wildlife resources of the State of Colorado
for the use of visitors and residents. There are several water quality precgrams that
are related to DOW responsibilities to protect the fish and wildlife populations of the
State of Colorado.

tr r n ificati : DOW
participates in the WQCC hearings where significant impacts to fish
populations may result from the proposed action. Laboratory research and
field studies by DOW aquatic toxicologists have provided much of the
information used by the WQCC to establish water quality standards. DOW

34



involvement was greater in the past, but has decreased as a result of the
expansion of duties for existing DOW personnel without an increase in
manpower assigned to water quality issues. However, WQCD and DOW
personnel often coorainaie in aavance of those nearings so wiidlife issues
arg addressed even when DOW staff are unable to attend. Nonetheless,
ITEfE Zre Many MSances wrers much graater effor: would Se raguired te
agequately address issues, and the DOW is not abie to take part in the
neanng process and wildlife issues may not be addressed.

The 319 Non-Point Pollution Program: DOW has a voting membership on
the 319 Committee organized by the WQCD, and representatives assigned

to three of the subcommittees. The object of the task force is to develop
and implement individual projects that reduce nonpoint poliution in the state.
DOW monitoring activities often comprise a critical portion of the state
match for individual restoration projects. The cooperation and effectiveness
of the agencies in this program is limited by manpower on the part of DOW.
Several of the projects that have been funded were either initially proposad
by DOW or proposed by a group that inciuded DOW.

NPDES Discharge Permits: WQCD operates the point-source discharge
permit system for the State of Colorado. Several DOW fish hatcheries and
rearing units require discharge permits by WQCD. The WQCD conducts
compliance inspections at the hatcheries and takes enforcement action if
necessary. in most cases, difficulties related to permit requirements are
addressed and corrected through interaction between staff of the two
agencies in a mutually satisfactory process. However, better
communication and clarification of the agencies' individual responsibilities
and roles could be achieved.

DQW Fish Reclamation Projects: DOW often uses rotenone or other fish

toxicants to remove fish species from a water where the species sought by
most anglers are reduced in number due to dominance of other fish
species. The goal of WQCD is to prevent environmental damage to aquatic
resources from contaminants released into waters of the state. WQCD has
cooperated with DOW to develop an operating system whereby DOW ability
to manage the fish populations of Colorado is not impaired. WQCD worked
diligently with DOW to create the fish reclamation procedure currently used
by DOW.

404 and 401 Certification: DOW must obtain 404 permits from the Corps
of Engineers to perform wildiife management activities including habitat
improvement projects. DOW also reviews the application of other agencies
that apply for 404 permits. A detailed memorandum of understanding
between the two agencies may be needed in this matter. The DOW would
receive a 401 Certification from the WQCD.
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- Eish Kill and Water Pollution [pvestigations: DOW investigates pollution
events if there is a loss of wildlife. WQCD investigates poliution events to
determine if permit conditions of a discharger were violated or to determine
if the pollution event was caused by an unpermitted activity. Better
coordination and communication with respect to enforcement actions would
result in more productive use of agency resources for both agencies.
WQCD often does not take enforcement action unless the sampling
procedures of their agency are used to collect all data.

Not all water quality concemns of the DOW involve WQCD, at times
interaction is required with other agencies. The Hazardous Materials and
Waste Management Division of the Colorado Department of Health is
directly involved in both the Superfund sites and CERCLA cases along with
the Colorado Mined Land Reclamation Division and the Colorado Attomey
General. DOW has performed field studies, testified in court, reviewed
documents, made public presentations, taken part in negotiations, and
made recommendations regarding settlements and restoration activities.
These activities continue for both active suits and those that have been
settled.

For the last few years, DOW and the Colorado Health Department have
been establishing a consumer advisory for fish caught by sportsmen in
waters where fish have been found to contain mercury. The Epidemiology
Division is the lead health department agency in this matter, along with the
CPD. WQCD has been integrally involved in this issue.

Minerals and Geol

The Division of Minerals and Geology is a newly fonmed organization within the
Department of Natural Resources. The Division consists of the pre-existing
Division of Mined Land Reclamation, the Division of Mines and the Joint Review
Process. The Division is organized into two Offices, the Office of Mined Land
Reclamation (OMLR) and the Office of Active and Inactive Mines. Mined Land
Reclamation is comprised of two regulatory programs, Coal and Minerals, both of
which interact with Water Quality Control. Active and Inactive Mines is composed
of the Mine Safety and Training and Inactive Mines Programs. Only the Inactive
Mines Program interacts with Water Quality.

Coal Program: The Coal program interacts with the Water Quality Control
Division (WQCD) on a routing basis primarily in regard to NPDES
discharges. The Cosai program aiso has limited interaction with WQCD in
regard to ground water protection (SB 83-181) and storm water permitting.



The NPDES discussions are structured in the context of a Memorandum of
Understanding (MOU) between the two agencies. The MOU is designed to
sliminate dual jurisdiction over the enforcement of NPDES, discharges. By
statute, both agencies are responsible for enforcing water quality effluent
limitations at coal mines. The MOU provides a mechanism whereby OMLR
obtains samples of point source discharges for the Water Quality Control
Division. These samples are anaiyzed at the Department of Health lab, and
the resuits are returned o OMLR. If an esxceedance has occurred, OMLR
notifies WQCD of the event, and the two agencies are to agree as to which
will take the enforcement action. if WQCD issues a violation for the
exceedance, OMLR will issue a violation for the cause of the exceedance
{sediment pond failure, for example). OMLR will cite both the exceedance
and the cause if the WQCD declines to issue a notice of violation.

The OMLR also interacts with the WQCC/D in implementing Senate Bill
89-181. Under the terms of SB-181, OMLR is an “implementing agency,”
and has entered into 2 Memorandum of Agreement (MOA) with the WQCC
which defines each agencies obligations under the statute. The MOA
requires OMLR to establish rules to impiement SB-181, to verify that
compliance is being achieved and to report annually to the WQCC of its
accomplishments and progress in reaching these goals.

The OMLR Coal program has initiated the SB-181 rule making process, and
has consulted interested public and constituency groups. These rules will
be formally adopted in the Spring of 1883. The Program has submitted two
annual reports to the WQCC. These reports focused on the rule making
process and OMLR progress in identifying aquifers potentially impacted by
coal mining.

The WQCD has modified the coal mining NPDES permits to accommodate
the storm water provisions. Therefore, the Coal program will become
increasingly involved in the storm water implementation process. This will
be achieved through medification of the NPDES MOU. Modifications to the
MOU will probably resutt in an agreement penaining to OMLR
responsibilities regarding the sediment contro! technology impiemented at
the coal mining sites. Such issues as permitting, inspection and
enforcement responsibilities will need to be negotiated and defined in the
agreement.

The primary strength of the OMLR and WQCD interaction lies in the NPDES
MOU. This document outlines with some specificity each agencies
responsibilities in regard to point source discharges. This approach is
beneficial in that interagency conflict is minimized. The weakness in the
arrangement seems to be that in order for WQCD to reach a decision
regarding enforcement, they must wait untii OMLR nctifies them of the
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exceedance. This delay in abtaining information may hinder and complicate
the decision making process.

An issue which needs to be resolved involves the fate of NPDES permits at
coal mines where the mining permit has been revoked. WQCD has
expressed its desire that OMLRA accept the respensibility for NPDES permit
requirements at these sites. It is the position of OMLR that the NPDES
permittes is not relieved of his cbligations simply by walking away from the
site. This is an interagency problem that requires further discussions.

A third issue to be resoclved is the implsmentation of SB-181. The WQCC
has not set ground water standards for most coal mining regions. Withcut
standards in place, clearly it is not possible for OMLR to implement ground
water standards. The WQCD maintains that the OMLR can implement
existing surface water standards in those situations where a mine related
discharge to ground water could reasonably be expected to impact nearby
surface waters.

Minerals Program: The OMLR Minerals Program and the WQCD mainly
interact in regard to Senate Bill 181 and storm water implementation. The
agencies do not have a cogperative agreement regarding NPDES issuss.

The OMLR Minerals program began an intensive rule making effort in regard
to SB-181 in the Fall of 1991. The process was actively followed by
constituency groups as well as organized citizen groups. The result is a
comprehensive rules package which addresses ground water protection for
the minerals industry. These rules will be adopted by the Mined Land
Reclamation Board in October, 1892. The Minerals program has also
submitted two annual reports to the WQCC. These reports have focused
primarily on the rule making process.

The Minerals Program and the WQCD have been pursuing various
alternatives in order to effectively implement storm water at minerals mines.
Negotiations have centered on the definition and implementation of best
management practices. The WQCD tocok an active interest in a particular
mineral mine during the fall of 1991. This interest sparked joint negotiations
and interagency discussions regarding the implementation of reclamation
plans in order to achieve specific water quality standards in the context of
the storm water requirements.

The relationship between the agencies could be improved through further
clarification of each agencies responsibiiities. Both the Water Quality
Control Act and the Mined Land Reclamation Act overlap in terms of ground
and surface water protection. Each set of implementing Regulations
potentially creates further duplication. Due to the differences between the
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statutes staif level opinions regarding problem resolution may give way to
divergent solutions. At times, a lack of coordination has caused confusion
and frustration for the agencies and the affected individuals.

- flice oOf Active andg inactive Min

sactive Mines Program. The inactive Mines Frogram JMP) currently
mteracts extensively with the Water Quality Contrel Division, Non-Point
Source (NPS) program. In the future, it is anticipated that storm water
requirements may require a very close relationship between these
programs,

The Non-Point Source program provides Environmental Protection Agency
{EPA) monies to the Inactive Mines program annually. The amount of these
grants usually vary from $150,000 to $450,000 per year.

The Inactive Mines Program coordinates its non-paint source construction
projects by designing and contracting the work, and providing project
oversight. IMP collects hydrologic data related to the projects, which is sent
to WQCD quarterly in a report format. WQCD periodically graphs the data
in order to identify water quality trends.

olorado Qil an s missi

SB-181:. OGCC is an implementing agency and operates under the MOU. After
making two annual reports to WQCC, it seems there could be more informal
interchange and coordination to supplement the hearing presentation, Issues
which have been raised could be resolved more efficiently.

Aquifer Praotection: OGCC has statutory requirements to prevent the poliution of
fresh water supplies from oil and gas operations - C.R.S. 34-60-106(c). This is
accomplished by construction or operational rules. The problem for the OGCC is
determining what is a fresh water supply and what is the extent of t. This leads
to the water quality issue, whether TDS or other contaminants. Better coordination
and communication of information and determinations of aquifers, water quality,
special rules, stc. would improve OGCC's ability to fulfill its responsibilities.

Underground injection: The OGCC has primary responsibility for all Class Il
injection wells; these are associated with oil and gas activity and do not accept any
other wastes. All other classes of injection wells remain under the jurisdiction of
the EPA. Although there are few of the other type injection wells in the state,
better coordination and availability of the relevant information would make OGCC
implementation of its responsibilities more efficient.



Remediation; Citizens and the OGCC are concerned about water pollution and
remediation. Often testing or analysis of water may be required prior to
determination of procedures. Opportunitios to sasily utilize the CDH laboratory to
perform such measurements would be very helpful.

Economics: Protection and/or remediation are costly steps which can be so
prohibitive as to preciude development of the rescurce. Consideration shouid be
given to this effect when rules are adopted. Also the use of risk-based analysis to
establish compliance rules might be a means of including economic factors.

nservat rd
- Nonpoint Source Water Quality Program; The State Soil Conservation

Board has bsen involved in the nonpaint source program since Govermor
Lamm designated the State Board as the responsible agency for activities
regarding nonpoint source pollution in March of 1878. The Board has been
involved in numerous funding contracts for nonpoint projects both locally
and statewide, monitoring efforts, protection of wetlands and riparian areas
and the development of Best Management Practices to address the water
quality concerns. The Board was instrumental in the development of
nonpoint source water quality plans in the nondesignated areas of the State
under the Section 208 of the Clean Water Act. All these activities have
involved a close working relationship with the WQCC/D.

Domestic Sludge Program;  The application of domestic sludge to
agricuitural lands has raised a serious concern about the potential surface

and groundwater contamination. The State Board and the local soil
conservation districts have worked closely with the Heaith Department to
provide guidance in Weld, Adams, Larimer and Prowers Counties. In fact,
the Adams County Commissioners have designated the soil canservation
districts in that county to oversee the sludge application program to insure
that the application is according to Health Department guidelines. The
Prowers Soil Conservation District is now involved in the oversight of the
sludge coming from New York.

Stream Classification: The State Board has provided information to the Division
and Commission regarding the classification of streams throughout Colorado. This
has been of key importance to keep abreast of any changes that will impact
agriculture water users.

Groundwater Protection: The State Board has been actively involved with the
Health Department and other agencies in the development of a groundwater
monitoring protocol to be used in all sampling programs. The system will provide
reliable data on groundwater and also make this data available to all water users.



Animal Feedicts: Although these largs feediots are controlled by a permitting
process, the State Board and the local soil conservation districts provide
information regarding soils, drainage, and other information needed in siting these
facilities. .

Pesticide Recovery: The State Board is now working with the Hazardous Waste
Division and other agencies on a program which will provide for the collection and
disposal of unknown pesticides and their containers.

Hazardous Waste and Landfil Sites:  Soils, topography, drainage and other
information is provided by the State Board and locai soit conservation districts to

assist in the siting of these type of facilities.

Stream Monitoring:  The Board and several local districts have organized
monitoring programs for various streams 1o determine the severity and source of
poliution impacting the streams. These monitoring projects have been in
cooperation with the local health departments as well as the State Department of
Health.

Other: Staff from the State Board have been the chairperson of co-chairperson
of the Colorado Nonpoint Source Task Force appointed by the Water Quality
Control Commission as well as the Agriculture/Silviculture Subcommittee of the
Task Force since their beginning in 1887.

Colorado Geglogical Survey

The state geologist is a required signatory on waste water treatment facility
applications. The principal thrust of the State Geologist’s evaluations is to
determine what, if any, influence the geologic conditions at the proposed site will
have on the disposal/treatment plan and vice versa. Areas of major concern are
slope instability induced or exacerbated by the introduction of additional moisture
to the disposal area, presence of geologic pathways which might adversely
interfere with the proposed plan, and general physical and geotechnical suitability
of the site for the proposed facility. In FY'82, the Geological Survey performed 31
of these reviews. The greatest number of these are non-controversial and are
performed in-house with standardized forms submitted to the Health Department
or returned to the applicant for additional work on their part with respect to the
other signatories. A few each year are associated with relatively large, regional
sewage treatment facility construction or expansions, requiring more detailed
review and, obviously, more time and effort.
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A it roun n P T

Under the provisions of Senate Bill 90-126, the Colorado Department of Agriculture
(CDA)}, the Water Quality Control Division and the Colorado Cooperative Extension
Service are to work jointly to prevent poliution of ground water by agricultural
chemicais.

The role of the WQCD is to identify agricultural management areas and to
undertake a statewide sampling program of ground water to determine the
effectiveness of the various grant, educational or cooperative programs
implemented under the statute. The roles of the extension service and the CDA
are to develop and adopt best management practices to prevent pollution of
surface and groundwater.

The Division is to determine the presence of any agricultural chemical in ground
water at levels which currently, or which has a reasonable likelihood in the future,
of exceeding any applicable water quality standard. The Division is also to
dstermine the likefihcod that an agricultural chemical will enter ground water, based
upon the existence of sufficient, scientific data which will reasonably predict the
behavior of a particular agricuitural chemical in the soil. if mandatory BMPs
adopted by the CDA for an identified agricultural management are not successful
in maintaining water quality within applicable standards the WQCC may adopt
control regulations to achieve compliance with standards.

Agri ral Ch Ma m lan

The CDA is responsible for preparing a state agricultural chemical management
plan, with funding from the U.S. Environmental Protection Agency. The plan will
consist of best management practices for farmers to use to prevent contamination
of ground and surface waters by agricultural chemicals. The WQCD will assist
CDA in developing the plan through review and comment.

Chemigation Act

CDA aiso administers the Chemigation Act. The act is designed to protect ground
water from contamination through facilities designed to apply agricultural chemicals
through certain crop irrigation equipment. In FYS0-91, a total of 2,615 chemigation
permits were issued statewide. The Chemigation Program is a significant ground
water quality protection program, but it is one in which the WQCD has litle or no
involvement.
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‘88 28-3C =asizifished me Tolorade Water Poliutics Coniroi Revehlving Fund in
response to the provisions of the 1987 amendments to the federal Clean Water
Act. The orogram invohves the WQCD. the Department of Local Affairs and the
~OWIr2AC WWEI2r S8SCLTIES 2N E Fower Develspmer: Aginerty, The WQCD nas
‘me responsibility for tne generai administration. as weill as. ail of the tachnical
asoects of the orogram. The Department of Local Affairs completes analysis on
each applicant's ability 10 repay the loan requestec.

The Water and Power Authority, which has the power to issue revenue bonds
serves as the funding agency and takes steps to leverage the seed money
awarded to the state by EPA. A very close relationship is necessary between all
ihree agencies involved with the program 10 assure that wastewater treatment
facility needs are identified and funded in a timely fashion.

The WQCD and the Divisicn of Local Government serve in a clearinghouse role to
assist local communities in identifying funds for construction of needed treatment
facilities. Both divisions also develop the Water and Sewer Needs List for the
states which serves as the basis for funding decisions.

F. Relationships Summary
Relationships between the WQCD and other CDH Programs

There is a relatively high degree of coordination and integration among the Environmental
Protection programs within the CDH. This is likely due to the organizational structure
within the Department. The Office of Environment (formerly Office of Heaith and
Environmental Protection) was established in the late 70's to provide a management
umbrella over all environmental programs. Since that time direct line supervision has
been maintained over the environmental programs by the Director of the Office of
Environment. Perscnnel evaluations and management oversight functions are carried out
by the Director of the office. Monthly meetings of environmerital program directors and
the Director of the Office of Environment are held to discuss issues of cross cutting
concern, multi-media integration needs, and general information sharing. Specific issue
oriented meetings are held more frequently between the appropriate division directors and
senior staff. Inter-disciplinary/multi-program teams are formed to resoive problems that
are of concern to multiple agencies and programs.

Generally a lead agency is designated by the Director of the Office of Environment based
on the primary media or program being impacted. The WQCD generally is the lead
agency on issues that relate to water quality unless the problem is wholly within the aegis
of CERCLA or RCRA. Over the past year a regulatory coordinating council has been
established to deal with muiti-media issues related to permitting, compliance inspections
and enforcement actions. With the passage of SB 116 in the last session of the general
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assembly, the Board of Health has assumed a role of coordinating a multi-media advisory
committee comprised of members of the Board of Health, WQCC, Air Quality Control
Commission, and the new Hazardous Waste Commission.

At the staff level within the Office of Environment a team of representatives from different
agencies has been established to develop administrative systems to insure rulemaking
activities are conducted in a manner where impacts on other regulatory programs and
potential multi-media shifts of pollution are fully considered. Additional teams have been
established to develop risk based management approaches to environmental programs
which are consistent between agencies and to deveiop integrated information systems
to facilitate data sharing between environmental programs.

iationship

The WQCD maintains close relations with the Water Resource Division. A data sharing
agreement provides for continuous exchanges of information related to water rights and
stream flow conditions. The Water Resource Division utilizes water quality data available
through WQCD. Cooperative efforts are under way to develop water quality related
automated data processing systems which would be integrated into the South Platte and
Colorado River decisions support system. Staff currently working in the WQCD formerly
worked in the State Engineer’s office. This has improved the level of understanding about
the statutory constraints and program functions within the State Engineer’s office on the
part of the WQCD staff.

A fairly high degree of coordination and frequent communications take place between
WQCD and the Mined Land Reclamation Division. Many facilties are regulated by both
agencies. Memorandum of understanding have been developed to address program
coordination issues to reduce areas of potential program overlap and duplication and 1o
avoid regulatory conflicts. There are staff currently warking in the WQCD who transferred
from the Mined Land Reclamation Division providing for improved understanding about
regulatory and statutory constraints and program directions. Never the less there are
difficult program coordination issues between these agencies because mining cperations
and reclamation outcomes significantly impact water quality. The NPDES program is very
explicit with respsct to the control of mining activities discharges.

WQCD relates to the Qil & Gas Conservation Commission most frequently on issues
where there is concern about the adverse effects of Oil and gas exploration or extraction
on ground water quality. Occasionally there are surface discharges from oil and gas
facilities which are addressed by WQCD in compliance or enforcement actions. Also,
there is a data sharing agreement hetween these divisions. |n particuiar, the WQCD has
relied on the ground water quality data base available through the OGCC.

Several WQCD programs are directly related to areas of concern by the DOW. The

establishment of stream standards and classifications by the WQCC, that provide the
necessary safeguards for the maintenance of viable fisheries is of primary importance.
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The DOW is a voting member on the 319 Nonpoint Sources Committee organized by the
WQCD to develop and impiement individual projects that reduce nonpoint source pollution
in the gtate. The WQCD issues discharge permits for all state fish hatcheries and must
approve 404 permits for wildlife management activities including habitat improvement
. projects.. .Lastly, the two.divisions work. cooperatively. on fish kill .and water - poliution
investigations when there is a loss of wildlife

The WQCD has funded an number of nonpoint scurce control projects undertaken by the
Soil Conservation Board (SCB). The SCB searves on the Celorado Nonpoint Source Task
Force estabiished by the WQCC, and the Agriculture/Silviculture Subcommittes of the
Task Force. The SCB has provided valuabie information to the WQCD and WQCC for
consideration regarding the classification of streams and in the development of a
groundwater monitoring protocol to be used in alt sampling programs.

The Colorado Geological Survey is a required signatory on all wastewater treatment facility
site applications. Their review of site applications is to determine what, if any, influence
the geologic conditions at the proposed site will have on the disposal/treatment plan and
VICe versa.
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CHAPTER IV

OTHER STATE'S APPROACHES TO THE INTEGRATION AND ORGANIZATIONAL
PLACEMENT. OF WATER PROGRAMS ‘

2GR SCCa &nitied "SONTONNG vYater 58, TTie LnfinusNes Business i Waler Luailly
Srotectior s Getches, McOonnell, ang Sice surveyal tne ©Q western states as 1o how they
ara deaiing with water quality and water rights integration issues. The book project arose
out of a perception that water quality protection is incomplete; the integral reiationship
between water use and water quality is not being addressed adequately.

Several conclusions were reported in the book such as: Western States are struggling
with water quality problems that are not covered Dy existing regulations; most
uncontrolled water quaiity degradation today relates 1o water uses authorized by state
water allocation systemns; and, states can respond to public demand to improve water
quality by better use of western water laws. Much of the discussion in the book was
based on the premise that all uses of water aiter its quality. Four specific examples types
of water quality impacts associated with water use were examined in detail {e.g. Depletion
degradation, physical alteration in storage impoundments, incidentai poflution from return
flows, and cumulative degradation sffects from multiple uses).

The balance of the book examines the extent to which states are beginning to integrate
their water allocation laws and policies with water quality safeguards. Specific integration
and coordination mechanisms are examined. Opportunities for protecting water quality
within the prior appropriation system are presented. The potential of using water
management areas to protect water quality is discussed. Finally the ability of states to
consider the effects of water uses within existing water quality protection programs such
as the non-point source control program, 401 certification, and anti-degradation program
is analyzed. The conclusions presented in "Controlling Water Use" are especially
significant because no other study has been done which addresses the issue of how
water quality programs are being integrated with water allocation and water development
programs in western states.

The analysis of western state’s approaches to integrating water use and water quality is
discussed below and reprinted in its entirety in Appendix C by permission of the authors.
In addition, the Water Quality Task Force was interested in getting detailed information
about the integration of water quality and water quantity programs in Pennsylvania,
Florida, and Mississippi. A survey of water use and water quality officials in those states
was conducted by the Water Quality Task Force staff using the same format as was
included in the Getches, et al study. The results of that survey are presented below as
well. Finally a matrix which was prepared by the staff shows generally how water quality
and quantity programs are organized in most of the states in the nation.
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Western States Approaches to Integration and Organization of Water Programs

The passidie approac‘neé to integrating ana Siganizing water programs range from formal
agreements among agencies to complete integration of these functions within a single

=qarmy Eaicr canaral Synee ~f ancraackes are dien azed balowe

_cenerative Mecnanmisms: Sxamnies of 2o0cerative mecnanisms weastern states amploy
= ccordinate water gquality corcerne with water sifocations ang administration include
regular meetings at a cabinet level or agency ievel and cross memberships between
boards and commissions with water related responsibiiities. Oklahoma has a Pollution
Zontro! Coordinating Boarc comprised of the heads of a number cf state agencies.
Oregon has established a State Water Management Group and a Governors Watershed
Enhancement Board involving cabinet officials and tne neads of several water reiated
agencies and commissions. Utah has established a water development coordinating
committee that includes the directors of the agencies concerned with water resources,
water poliution control, water supply, and community development.

In New Mexico and North Dakota there are cross memberships between water quality and
water resources commissions and boards. The South Dakota legislature enacted a law
which enumerates ail state authorities for protecting groundwater and requires
coordination among all agencies responsible for administering these functions. Texas has
established an interagency committee to develop a comprehensive groundwater
protection strategy. Other cooperative mechanisms being used by states include
memoranda of understanding between agencies, data sharing agreements, and special
issue oriented coordinating committees.

Formal Coordination of Policy and Planning: Kansas formally coordinates water quality

and allocation issues in the water planning process but relies on administrative methods
to implement policy. This is an example of a strategic water management group under
the governors auspices. The strategic planning process aliows a variety of policy
alternatives to be explored from a variety of perspectives prior to selecting from among
options that are available. Once a policy decision is made, however, it becomes a
mandate of every state agency. Also in Kansas there are formal procedures established
whereby copies of applications for permits for new water uses and copies of discharge
permits are exchanged between agencies. Comments provided by reviewing agencies
may be imposed as conditions or limitations on permits.

California also implements water quality planning goals in the water allocation permitting
process. Water use permits must be consistent with the applicable regional water quality
control plan.

Coordination Within a Single Department: The state of Washington's water allocation

program and water quality control program are in a single exscutive department under
the same director. Applications for water use permits are routinely passed to the water
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quality section for review and comment. Water quality officials may participate in the
drafting of water use permit provisions and vice versa. Fisheries and wildlife officials are
notified if water quality permit applications or water allocation permnt appiications indicata
a potential impact on these resources. . . _

amiiarly e Texas water COmmISSion reviews anc provices Scicy aversignt for botn
water administration and water quatity reguiations. ‘Water use applications with potential
impacts on water quality are referred tc the water guality division which makes
recommendations for mitigation of impacts. The Commission holds evidentiary hearings
when water use applications are contested. The Commission may maodify recommended
quantity or other conditions of water use permits based on water quality concerns.

inteqrated Responsibility for Water Allogation and Water Ii ithi ingl ney:
The California Resources Control Board is responsibie for both water resource allocation
functions and water pollution and water guaiity control. The board is required to insure
that proposed uses of water are consistent with adopted water quality plans. The board
may limit existing water uses as well as newly permitted uses in order to impose water
quality standards and to carry out the public interest. Conditions on existing and newly
permitted water uses may include setting limits on quantities taken out of the stream at
particular times and the requirement of by-pass flows and other measures to maintain
minimum stream flows. Groundwater protection is conspicuously absent from California’s
integrated system. The imposition of water quality protection mandates on existing and
newly permitted water uses has created uncertainties among many water users about
their obligations.

Water Quality and Quantity Integration Approaches in Florida, Pennsylvania, and
Mississippi

Florida

There are eight agencies in the State of Florida involved in one way or another with water
quality or water quantity issues. Three are state agencies. The remaining five are
autonomous Water Management Districts which are responsible for water planning and
water allocation across the state through the issuance of Water Use Permits.

Coordination is accomplished through a Commission consisting of the heads of each of
the agencies involved with water quality or quantity. The water use permitting activities
of the Water Management Districts are further guided by the policies developed by the
state Water Facilities Division. Increasingly, these policies have addressed water quality,
due to three key problems facing the state, saltwater intrusion, contaminant plume
movement and inter-aquifer exchanges.

Water quality concerns are in part incorporated into the water use permitting process by
the inclusion of specific requirements. Examples of such requiremsnts are that an
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applicant may be required to use the lowest quality water suitable for the intended usse,
or an applicant that has adequate water treatment facilities may be required to use, and
therefore treat, water that may oe of lower quality than mignt normaily be used, in an
-attempt to improve the quality of the water through this treatment. :

Sennsyivania

I the Spring of 1862 the watsr guality and guantity agencies i Pennsyivaria started a
process of reorganization. As a resuit of this reorganization, both types of agencies have
been placed under one Secretary, but they remain separate Bureaus. All of the
environmental programs, as well as all of the natural resources programs, are located
within the Department of Environmental Resources.

As part of the administrative changes that are currently taking place there will be an
increase in the level of integration between water quality safeguards and water allocation
practices. This is being brought about by the decentralization of staff that deal with water
quality and quantity issues to six regionai offices. The staff will be required to consider
both the needs of the water user as well as water quaiity concerns prior to any allocations
being made.

Overall integration is a mixture of formal and informal arrangements. The Water Supply
and Community Health Bureau is respensibie for water quality and treatment for public
water supplies. The Water Planning and Aliocations Bureau issues water allocation
permits and the Bureau of Water Quality Management is responsible for all other water
quality issues and determinations of negative impacts caused by water ailocations.

Special water management areas have been designated for both the Delaware River Basin
and the Susquehanna River Basin. Pennsylvania participates in both of the Basin
Authorities that have been established for these areas. The Authorities are made up of
federal and state agencies.

Mississippi has undergone a major shift in its water rights structure. In 1985 the
legislature passed legislation that placed responsibility for the management of ground
water in the hands of state agencies and changed the water rights system from one of
prior appropriation to one employing water use permits for beneficial uses.

Responsibility for water quality and quantity in the state rests with four entities, the
Pollution Control Bureau, which is concerned with water quality, the Land and Water
Resources Burgau which deals with water quantity, and the Permit Board which issues
both water quality permits (NPDES), and water use permits. All three of these agencies,
as well as all of the natural resources agencies in the state, are located in the Department
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of Environmental Quality. The Drinking Water Program is located within the Department
of Health.

Special water management districts have been formed to deal with water quantity issues
but which have no permitting or regulatory authority. These district are under the
guidance of the Land and Water Resources Bureau.

Summary: State efforts to integrate contro! of water use with water quality protection are
in their infancy. Western states have atternpted to establish coordination mechanisms
among the agencies with significant responsibilities for water allocation and water quality
protection. Such mechanisms include informal and formal coordination of planning and
administration as well as structural integration of water quality and water quantity functions
in a single department or a single agency within a department. Coordination works in
Kansas because there is a single policy plan for all the agencies. Wyoming and Nebraska
do not handle water allocation and water quality functions in a single department but
report that the level of coordination is adequate. Coordination is effective in Washington’s
Department of Ecology in which the separate water quality and water allocation agencies
are subject to management control by the sams cabingt levei official. California’s
approach provides the most direct integration by placing responsibilties for water
allocation and water quality in a single agency (State Water Resources Control Board)
with statutory direction to integrate both functions.

The Task Force expressed interest in the organizational structure of water quality and the
water quantity programs in Florida, Pennsylvania, and Mississippi. Each of these states,
or are in the process of, reorganizing their water agencies. Under the new structures
responsibility for quality and quantity are spread across sight agencies in Floridg, five in
Pennsylvania, and four in Mississippi.

Filorida assures coordination through a Commission comprised of the heads of each of
its eight water agencies. Pennsylvania placed all of the state agencies under a single
Secretary but has two basin authorities that are autcnomous and made up of federal,
state, and local agencies. Mississippi created a Department of Environmental Quality and
placed all state water agencies in that department. All three states described their
approach to coordination as a mixture of formal and informal methods.

The Getches et. al. study on "Controlling Water Use” concludes that the most integrated
and coordinated systerns appear to work the best but that separating water quality
expertise from agencies charged with regulating other types of pollution (e.g., air,
hazardous wastes) will fragment overall multimedia pollution control efforts. There is a
strong recommendation for states to improve their institutions in ways that will enhance
water quality and comport with water allocation systems.



CHAPTER V
OPTIONS FOR IMPROVED EFFECTIVENESS AND INTEGRATION OF
WATER QUALITY CONTROL AND WATER QUANTITY PROGRAMS

The following nonstructural options are expected ta result in only minor redistributions of
staff time or fiscal resources with the possible exception of computer hardware or
software needs related to improvements in data sharing between CDH and DNR.

improve Existing Inter and Intra-Agency Coordination Mechanisms

- Improve coordination and review related to Section 25-8-104 of the Water
Quality Control Act, and evaluate and improve, as needed, execution of
responsibilties under Memoranda of Understanding between the
implementing agencies designated in Senate Bill 181. Scheduie meetings
among WQCD, SEO and WCB to discuss emerging pattems in the
consultation process and long range concerns about water quality
regulation, administration of water rights and water development
opportunities. Seek additional fiscai resources for WCB staff to assure the
consultation process is addressed fully.

- Improve existing automated data-sharing capabilities between CDH and
DNR

- Continue further development of multi-media coordination mechanisms, risk-
based management approaches, consistent pollution prevention
approaches, along with integrated information systems within the CDH
Office of Environment.

Establish New Coordination Mechanisms Among Agencies

- Strengthen existing relationships between water programs with or without
additional memoranda of understanding. Scheduie reguiar meetings among
CDH, DNR and DOA division directors and their sentor staff to discuss
common issues, and allocate fiscal and human resources to insure proper
inter-departmental integration, including maximum data sharing occurs.

- A "one-stop” permit information center could be created to assist the
regulated communities in determining which regulations and which
provisions of those reguiations apply to their activities. (See Section 25-8-
402(3), 34-10-101)
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. Develop training programs to increase the understanding of water quality

staff about water resource management considerations and the
understanding of CWCB and Water Resources Division staff about water
quality matters.

Develop cross training programs, particularly in the areas of water quality
sampling for surface and groundwater and groundwater level and stream
fiow moenitoring. :

Cabinet Level Coordinating Council

Establish a coordinating council comprised of exscutive directors from
Natural Resources, Heailth and Agricuiture and other cabinst members
involved with significant water related issues to provide interdepartmental
policy direction. This is an example of a cooperative mechanism to allow
water quality and water allocation issues to be formally coordinated. A
linkage mechanism between this Council and legisiative leaders, particularly
from the agriculture and natural resources committees, shouid be
established.

Modifications to the Water Quality Decision Making Process

n nge W Regulat lan: While the WQCC has a long range

schedule of future regulatory hearings, the commission could develop a
plan as to how to address current federal guidelines (8.9.EPA’'s FY 92
Priority Plan which includes requirements for promulgating biocriteria,
wetlands and sediment standards), policies (e.g. antidegradation)and
regulation-based mandates such as biomonitoring. This approach could
aliow for broad based input from the regulated and environmental
communities and executive agencies in the formulation of the WQCC
regulatory agenda. Wt shouid be noted that EPA exerts pressure upon
states to implement guidelines, priority plans, regulatory initiatives, policies
and regulatory mandates through conditions on federal grants.

The Commission could meet annually or biannually with the appropriate
legislative committees to discuss legisiative priorities, the long range
regulatory agenda and policy issues of statewide import. This could be
helpful in coordinating legisiative and executive level policy development

Identify Additional Selecti riteri : In addition to
gecgraphic distribution, specific requirements for experience or experiise
and participation of certain major affected interests could be mandated
through statutory revisions to insure balanced representation (see Section
25-8-201(1)(a) and 1992 revision to 37-60-106). This approach could ailay
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the concerns some have expressed that their interests are not fairly
represented on the WQCC. However, it is presently quite difficuit to find
qualified individuals to fill vacancies on the Commission given the existing
statutory selection criteria which are quite general. The number of legitimate
additional selection criteria is quite large (e.g. affirmative action goals,
political party affiliation, water basin, industry, mining, municipal, hunting,
fishing, tourism, hunting, fishing, recreation, environmsntal, water
development, and special district representatives)

nsti em i mmissions: Institute cross
memberships or representation between boards and commissions. Such
positions could be ex officio or appointed and could be voting or non-
voting. A member of the Water Conservation Board could be appointed to
the Water Quality Control Commission. Conversely, a member of the
Commission could be appointed to the CWCB.

Another approach would be for the Executive Director of CDH to designate
an appropriate, senior official ( e.g. The Administrator of the WQCC or
WQCD Director) to sit in a non-voting advisory capacity on the Water
Conservation Board and for the Executive Director of DNR to designate an
appropriate official {e.g. the State Engineer or the Executive Director of the
CWCB) to sit in a similar capacity on the Water Quality Control Commission.
Bath of these options are exampies of formal coordination or integration
between water quality and water quantity programs.

Commission and Board appointments are extremely time demanding and
few of the existing appointees could afford to serve on both, given the need
to attend to their carser and family responsibilities. A major element in the
decision to remove the Executive Director of DNR from the WQCC
(pursuant to SB 81-10) was the excessive time demands upon that key
state official.

Revision of the Rulemaking Process: Revise the statutory provisions
governing the existing rulemaking process of the Water Quality Control

Commission in arder to enhance and encourage greater public participation.
Revisions to the Administrative Procedures Act and the Water Quality
Control Act potentially are needed. Such revisions could provide for
informal ruiemaking, formal negoetiated rulemaking or informal task force or
focus group efforts. '

Greater Utilization of Task Forges: Continue to pursue informal task force
or focus group approaches involving all potentially affected interests

preceding formal rulemaking by the WQCC or administrative policy
development by the Division, and insure that:
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1. The problem which purportedly requires a regulatory or policy
“solution is clearly stated and that alternate reguiatory, policy and
non-regulatory solutions are fully considered;

2. The WQCC receives diract information during or following task force
or focus group processes and that detailed accounts, written
statements, supplemental documents and any negotiated
agreements resuiting from such focus or task force groups receive
due consideration and weight in the formal rulemaking process; and:

3. The task force has an opportunity to determine that the benefits to
public health and the environment under the proposed rule or policy
are reasonable in relation to their impacts on the regulated
community and other regulatory programs.

Past experience has shown that parties with significant interests in
particular regulatory matters often do not become seriously invoived
in informal processes prior to formal rulemaking and that agreements
tentatively reached during task force proceedings are sometimes
disavowed by parties during formal rulemaking proceedings.
However, if such informal proceedings were specifically recognized
in the Administrative Procedures Act and the Commission made it
known that informal task force groups would significantly affect the
final notice of rulemaking, interested parties might become engaged
in the process earlier.

Alter Structure and Function of WQCC

Change the current commission structure (e.g.,citizens which reflect various
interests in water and which achieves geographical representation) to:

(a) a single, full time, paid, professional, technically qualified
administrator or commissioner with rulemaking and adjudicatory
authorities; or,

(b) a full time paid commission, either linked to the various
geographic and user interests in water, or with specific professional
and technical qualifications. A full time paid commission could
potentially serve other environmental programs (e.g. waste, air, etc.)
as well. This aiternative wouid be patterned off of the Public Utilities
Council.



Transfer the Water Quality Control Commission and Division to DNR

Transfer the Water Quality Control Division and Commission to the
Department of Natural Resources. Such a transfer may or may not include
the drinking water program. This could provide a means of better assuring
water quality regulatory programs are developed and implemented in a
manner that comports with natural resource management programs. inter-
departmental multi-media coordination mechanisms and pollution prevention
programs would need to be initiated between the remaining CDH
environmental protection programs and DNR programs-especially the
WQCD. Automated data-sharing capabilities between CDH and DNR which
are compatible with the CDH KLEROS data-sharing system would be
needed. This option is an example of providing integrated responsibility for
water allocation and water quality within a single Department.

Transfer the State Engineer’s Office and Water Conservation Board to the
Department of Health

Transfer the State Engineer’s Office and Water Conservation Board to the
Department of Heaith, This could result in better understanding and
evaluation of water use related impacts upon water quality and potential
water quality impacts associated with various water development
alternatives. Such impacts could be evaluated and potentially controlled in
a comprehensive water quality management framework which addresses
natural sources, point sources and nonpoint sources of pollution. Strong
program coordination mechanisms between such agencies as the SEO,
WCB and the Division of Wildiife would be needed aiong with data sharing
arrangements between DNR and CDH.

Create a Department of Water

Create a new Department of Water which would include the Water Quality
Control Division, Water Resources Division and Water Conservation Board.
A single Board or Commission couid provide planning, policy, rulemaking
and adjudicatory role functions. Effective coordination mechanisms and
automated data-sharing capabilities between other natural resource and
environmentai protection programs wouid be needed. The state of Texas
has appreached the option by placing drinking water, water quality and
water allocation programs under the Texas Water Commission. This is an
example of providing for integrated responsibility for water allocation and
water quality within a single agency.
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Create a Department of Natural Resources and Environment

Create a new Department of Natural Resources and Environment which
would include environmental protection programs from the Department of
Health and Department of Natural Resources programs. (See summary of
other states approaches in chapter IV for examples). This is another
example of providing for integrated water quality and quantity responsibility
within a single Department.

Create a Department of Health and Environment

Rename CDH the Department of Health and Environment. This was
proposed in HB 91-1293, which was not enacted by the General Assembly.
Such a name change would require legisiative action. The effect of the
name change likely would be to provide greater recognition of the
+importance of envircnmental programs in the Department.

Create a Department of Environmental Quality

Establish a Department of Environmental Quality including such
environmental protection programs as Air Quality, Water Quality, Hazardous
and Solid Waste, Radiation Contrcl, Environmental Epidemiology and other
selected programs. Develop appropriate coordination mechanism between
the environmental protection programs and the existing DNR programs,
especially, between water quality and the water resource and conservation
programs. (See summary of other states approaches in chapter IV for
exampiles).

Human and Fiscal Resource Issues Assoclated With Reorganization Options
to improve Program Integration

Each of the options considered by the Task Force have some associated cost.
No attempt was mads to quantify what these costs might be due mainly to a lack
of time for a complete analysis. Many of tha options under consideration would
have fiscal impacts. For example, improving the SB 181 consultation process may
require additional staff. Extensive reliance on informal focus group or task force
efforts prior to rulemaking will be very staff intensive. Transferring one agency to
ancther department may resuit in increased workloads {and potentially additional
FTE) for centain support functions such as budget, accounting, data services and
personnel. Options that call for the creation of a new department would involve
an entirely new administrative (management, accounting, budget, personnel) and
support (maintenance, mail room, reproduction) staff and would require additional
leased space, telephones, etc.



CHAPTER VI
CONCLUSIONS and RECOMMENDATIONS

The following conclusions are based upon the input received during the four Focus Group
Meetings, written followup statements from the Focus Groups and discussions among the
Water Quality Task Force members.

1.

Water policy in this state needs to be formulated and implemented in a
balanced manner and in accordance with legislative direction so that
Coloradans can benefit from the use and development of water resources
while continuing to maintain and improve water quality.

Organizational changes such as transferring water quality or water quantity
programs from cne department to another or creating a new department
won't resolve underlying communication and coordination issues and
therefore are not warranted at this time.

Significant improvement in communication between agencies and officials
with responsibility for water quality and water quantity is needed.

Better coordination between affected state agencies must occur before
water quality decisions are made which affect the State’s water resource
management program, and, conversely, when water resource management
decisions are made which affect water quality.

The formal WQCC rulemaking process presents barriers which inhibit broad
public participation. The existing process is costly to all participants, and
intimidating to the gensral public.

There may be opportunities for increasing staff efficiencies and decreasing
program costs through the sharing of expertise or office space, coordinating
schedules in the field, coopsrating on projects of mutual interest and cross
training certain individuals.

RECOMMENDATIONS

Recommendations for Maintaining the Most Eftective Water Quality Control
Programs for the State of Colorado

Identify the provisions in the Administrative Procedures Act and the Water
Quality Control Act governing the existing rulemaking process of the Water
Quality Control Commission which present barriers to broad-based public
participation. Analyze alternative rulemaking approaches such as informal
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rulemaking, formal negotiated rulemaking or means of more effective
utilization of informal task force or focus group efforts to improve public

participation.

The WQCGC and WQCD should continue to pursue informal task force or
focus group approaches involving all potentially affected interests preceding
formal rulemaking or administrative policy development. Such informal
proceedings should allow altemate regulatory proposals as weli as policy
and non-regulatory approaches to be considered fully. Prior to formal
rulemaking task force groups should have an opportunity to evaluate
whether the benefits to public heaith and the environment under the
proposed rule or policy are reasonable in relation to their impacts on the
reguiated community and other regulatory programs.

Improve existing automated data-sharing and computer modsling
capabilities between CDH and DNR, particularly those in the geographic
information systems environment.

Recommendations to Improve Integration of Water Quality Programs with
Public Health, Environmental Protection, and Natural Resources Programs

Structurat modifications to the Water Quality Control Commission and Water
Conservation Board are recommended. Specifically, the Executive Director
of CDH should designate an appropriate, senior official ( e.g. the
Administrator of the WQCC or WQCD Director) to sit in a non-voting
advisory capacity on the Water Conservation Board and the Executive
Director of DNR should designate an appropriate official (e.g. the State
Engineer or the Executive Director of the CWCB) to sit in a similar capacity
on the Water Quality Control Commission. Such structural modifications in
the WQCC and CWCB would require statutory authorization.

Alterations in the existing selsction criteria for the WQCC are not
recommended.

Interdepartmentai transfers of state agencies (e.g. moving the WQCD to
DNR) are not recommended at this time.

Training programs to increase the understanding of water quality staff about
water resource management considerations and to improve the
understanding of CWCB and Water Resources Division staff about water
quality matters, should be developed.



Recommendations to Improve Integration of Water Quality Control and Water
Quantity Considerations in a Manner that will Create the Best Public Palicy
for the State of Colorado

Schedule quarterly meetings among WQCD, SEQ and CWCB to discuss
emerging patterns in the SB 89-181 "consuiltation process™ and other long
range concerns relative to water quality regulation, administration of water
rights and water development opportunitiss.

Schedule quarterly meetings among CDH, DNR and DOA division directors
and their senior staff to discuss common issues, and allocate fiscal and
human resources to insure proper inter-departmental integration and
maximum data sharing occurs.

Establish a cabinet level coordinating council comprised of execitive
directors from Natural Resources, Health and Agriculture and other cabinet
members involved with significant water-related issues to provide
interdepartmental policy direction and to allow water quality, water
allocation, and water development issues to be formally coordinated.
Develop a linkage between this Council and the legislaturs.

The commission should develop a long range plan as to how to address
matters of state interest, current federal guidelines, EPA policies and
regulation-based mandates. This planning process should allow for broad-
based public input.

The General Assembiy should invite the Commission to mest with it at least
annually to discuss legislative pricrities, the long range regulatory agenda
and policy issues of statewide import.

Recommendations to Promote the Most Efficient Utilization of Human and
Fiscal Resources Within CDH and DNR and to Promote the Protection of the
State’s Water Quality and Water Rights

Opportunities for increasing staff efficiencies and decreasing program costs
through the sharing of expertise or office space, coordinating sampling
schedules or other needs should be identified during the quarterly meetings
described above and implemented where possible.

Develop cross training programs, particularly in the areas of water quality
sampling for surface and groundwater and groundwater level and stream
fiow monitoring.

All of the recommencdations listed above should be re-evaluated periodically
by the proposed cabinet level coordinating council.
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COLORADO ASSOCIATION OF COMMERCE AND INDUSTRY/COLORADO WATER
CONGRESS FOCUS GROUP ON HOUSE BILL 1200 STUDY CONCERNING
ORGANIZATIONAL PLACEMENT OF WATER QUALITY PROGRAMS

Ed Pokorney:

Ken Salazar:

Fred Anderson:

Jorry Raisch:

10:00 A.M., AUGUST 17, 1992 - 1390 LOGAN STREET

Introductory comments about HB1200 and the
purpose of the focus group. Introductions of
the forty participants present at the meeting
(see attached list.)

Introduction of governor-appointed task force members. Mention
of executive order creating task force and appointing members.
It's time to take a good hard look at this issue of the relationship
between water quality and water rights administration. There is a
need for a credible process not just an internal interdepartmental
study. Additional mesetings of a subcommittee created from this
CACI/CWC focus group would be appropriate with a written
product for consideration by the water quality task force appointed
by the governor.

Recitation of the twenty year history of the debate about the
organizational placement of water quality programs, including 1968
Government Reorganization Act, SB 480, interim commitiee study,
SB 10 and SB 181. it’s aiways been a concern to have water
quality and water quantity programs in different agencies. Marcia
Hughes negotiated provisions of SB 10 as assistant attorney
general for water quality. Section 104 of the water quality act was
a tradeoft in lieu of transferring the water quality programs to the
Department of Natural Resources at that time. There has been a
desire to have the state in control of all federal environmental
programs including the 404 program. The majority of western
states administer water quality protection out of a DNR equivalent
agency or out of a stand-alone department of environmental
quality. Water quality and water rights/policy need to be
combined. It's incumbent upon us to resolve this longstanding
issue. We have issues such as wetlands, hydromodification,
groundwater standards where integration has been a big issue
and this led to John Irwin's HB 1200.

This water quality/water quantity integration issue has been
around at least ten years. There are at least two sides to the
issue. We need to focus on the four statutory directions in HB
1200 (i.e. how to maintain the most effective water quality controi
program for the state of Colorado; best integration of water quality
control programs with pubic health, environmental protection, and
natural resource programs; integration of water quality control and
water quantity considerations in a manner that will create the best
public policy for the state of Colorado; the most efficient utilization
of available human and fiscal resources within the department of



Fred Anderson:

Dick MacRavey:

Ken Salazar:

Fred Anderson:

Jim Sanderson:

heaith, the department of natura! resources and the department of
agriculture to promote the protection of the state's water quality
and water rights). Water quality programs were originally based
upon public health concemns. Recently, there has been a great
deal of interaction with Department of Natural Resource agencies
such as the State Enginser's Office and the Division of Wiidlife in
addressing water rights confiicts and protecting aquatic life. Now
there is a shift again back to protection of public health (e.g.
grganic standards and control of toxic pollutants). If we shift the
water quality programs to natural resources, we will create a new
vacuum with respect to public heaith concerns.

Explanation of type 1 vs type 2 agencies. Type 1 agencies are
essentially independent from the department in which they reside
where the executive director of the department has little control
other than addressing budgetary comments to the agency. Type
2 agencies are subject to complete direction by the executive
director of the department. Perhaps a shift to DNR is too extreme,
but we need a better refationship betwsen water quaiity and water
rights. We need cross-pollination between the programs. The
recent groundwater proceeding was an example of poor
communication where the Water Quality Division elicited broad-
based input but then produced a regulatory proposal that led to
confrontation and major expenditures of time and energy. We
need an understanding of problems in both areas.

Ask the water quality task force members to stand and be
identified. In attendance were Jerry Raisch, Jo Evans, Leo Eisel,
Chris Wiant, Steve Horn, Ken Salazar, Reeves Brown, Larry
Simpson, and Mary Gearhart on behalf Sue Ellen Harrison.

Ask Fred Anderson what the problem with the Water Quality
Control Commission has been in terms of major categories.

Named wetlands, hydromodification, groundwater regulations, SB
181 and State Engineer’s Office role in water quality protection.

1 am not critical of particular decisions or personnel at the Water
Quality Control Commission and Division. 1 think section 104 of
the Water Quality Act has had a great impact. On a scale of
awareness where 1 is 1ow and 10 is high, | think ten years ago the
water quality control programs were at a 2 or 3 and today it is
closer to 8 to 10. It is true that there is a high cost related to the
water quality programs. 1 befieve this cost is related to the fact
that we are dealing with a dwindling water resource rather than the
administration of water quality programs. Clearly better integration
would help reduce transaction costs but that is not the primary
issue. Let’s not throw the baby out with the bath water.
Dischargers may be concerned about relocation of water quality
programs because of the inherent uncertainty in politics and
practices in a new administration and a new interface for the



Ed Pokomey:

Ken Salazar:

Jerry Raisch:

Fred Anderson:

Sara Duncan:

Jim Sanderson:

Sara Duncan:

Mary Gearhart:

Jerry Raisch:

Stan Cazier:

regulatory system. This state needs to take a greater role of
leadership in balancing the need to protect water quality with the
need to provide for human needs. There is a national movement
to return waters to physical and biological integrity. We need to
engage in this national debate through the discussions reiated to
HB 1200. It is possible to stop a water project by claiming it will
disturb the natural balance in an area. However, most areas are
super-managed already. There are hardly any pristine or
unmanaged systems in the arid western states.

Does not think it is the role of the focus group or the task force to
address naticnal water quality issues or that that is the charge
within HB 1200.

The third point in HB 1200 is broad encugh to include such poiicy
concerns.

Qur charge is to address the organizational forum versus the
substantive issues raised by Jim Sanderson.

integration has not been there. | disagree with Jim Sanderson
about the awareness rating, | believe it is about at a 5 now.

We are missing the point. The Water Quality Control Commission
creates uncertainty for water rights owners with respect to how
they can use their water rights.

Ask whether Sara was referring to the potential for downstream
states like Nebraska to use water quality issues to prevent water
resource development in Colorado.

| am more concerned about abuses of Colorado programs by
Colorado organizations than by other states’ use of water quality
to limit our water development. The Water Quality Control
Commission has been seen as the enemy threatening valid use of
existing water rights.

| think a major problem is that the Clean Water Act is evolving
based on continuously developing science whereas the water
rights system is not changing in a manner that addresses water
quality issues adequately. We need a dictionary ¢ translate
between the two different systems.

Water Quality Control Commission does not dream up these new
regulations. The Clean Water Act and EPA dictate, to a large
extent, what regulations are adopted.

| think we are trying to reconcile the irreconcilable. Water quality
policy is driven by the federal government to achieve one set of
goais while state interest continues to press for water development
under our system of water rights.

W,



Ed Pokorney:

™ David Holm:

Dick MacRavey:

Steve Homn:

Ken Salazar:

Larry Simpson:

Dick MacRavey:

Perhaps we could hear from Dave Holm about how other states
are approaching this integration issue.

Two states that have integrated water quantity and water quality
programs under cne agency are Texas and California. The Texas
integration is very recent and there is not much of a track record
to comment on. In California the integration occurred some time
ago. The Water Resources Board has authority over both water
rights administration and water quality. In California water quality
is 2 major constraint on the administration of water rights. In lowa
the programs are integrated, as well, but water quantity or supply
is not such a problem. Most states with combined programs have
much larger water resource bases than Colorado.

What further input does the water quality task force expect from
this focus group? Should we provide a written document which
summarizes further discussions which may take place among our
task force?

| believe our objective is to get as much information as possibie.
Yes, by all means put together a task force and provide written
comments.

It is impossible to get sufficiently detailed information from work
groups such as this in only a single, two hour meeting. The water
quality task force will count on interested groups to dig into
greater depth and detail than we can today.

Water quality agencies and special interest groups have promoted
programs without any awareness of the impacts those programs
have on others such as water users. Wetlands is a good example
where communication and understanding about water resource
management is extremely important. | disagree with Jerry Raisch
that EPA is the primary source of concern. | believe EDF was the
main originator of the Division's wetland proposal. Historicaily the
Division staff and Water Quality Control Commissicn have not had
a clue about water resource management. Communication is the
major problem. Reorganization may be what is needed or at least
new processes to ensure communication and coordination.
Possibly a review and commesnt approach to addressing new
proposals would be helpful. HB 1200 is the indication that a
problem exists. What is needed is communication with an open
ear and no agendas.

With some exceptions the focus group does not represent real
water users who irrigate and produce crops. A copy of Frank
Miliniski's article/editorial was provided for review by the water
quality task force. The Colorado Water Congress and CACI wiill
meet to plan future discussions and activities surrounding the HB
1200 studly,



Gene Schieiger:

Ken Salazar:

The Colorado Water Conservation Board needs to be more aware
of water quality just as the Water Quality Control Commission
needs to understand water rights issues.

Thank you (CACI/Colorado Water Congress), for organizing this
task force meeting. | look forward to your majority and minority
report.

Introduction of Chuck Lyle recently appointed as director of
Colorado Water Conservation Board.
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ENVIRONMENTAL LAW SECTION OF THE

COLORADQ BAR ASSOCIATION/NATURAL RESQURCES
LAW CENTER FOCUS GROUP ON HOUSE BILL 1200 STUDY
CONCERNING ORGANIZATIONAL PLACEMENT OF

David Hoim:

Ken Salazar:

Jan Laitos:

Larry Mac Donnell:

Jan Laitos:

Reeves Brown:

WATER QUALITY PROGRAMS

9:00 a.m., August 24, 1882
4210 East 11th Street, Denver, CO.

introductory comments about House Bill 1200 and the Focus
Group process. Introduction of Martha Rudoiph, representing the
Environmental Law Section of the Colorado Bar Association and
Larry Mac Donnell, representing the Natural Resources Law

Center.

Introduction of Governor appointed water quality task force. Task
force members present: Steve Horn, Jo Evans, Chris Wiant, Leo
Eisel, Jerry Raisch, Pat Nolan, Ken Saiazar, Larry Simpson,
Reeves Brown, and Mary Gearhart representing Sue Ellen
Harrison.

| have served seven years on the Water Quaiity Control
Commission. One thought that | would like to pass along, is that
the Water Quality Control Commission is unigue in that it has been
captured by the reguiated community (i.e., the dischargers and
water rights holders). The Water Quality Control Commissicn is
beholden to these interests. To the extent the Commission can
represent environmental interests, it does so only when forced {0
by EPA. The Baucus bill (S. 1081) is refiective of this reality, not
only in Colorado, but in other states, as well. Water pollution
control agencies can not act independently. They are controlled
by well-funded, organized groups. It is a text book case of an
agency which has great difficulty sefting its own course. 1 do not
expect that to change so long as the Water Quality Control
Commission is under legislative control. State agencies hands will
be forced on issues like ecological integrity. Without EPA there
would be very little environmental regulation in Colorado.

What could be done to improve this situation?

Nothing, really as long as the agency is a creature of the
legislature unless a political shift somehow increases political
pressure {For environmental protection}.

Where would you put the water quality programs?

g



Jan Laitos:

Reeves Brown:

Jan Laitos:

Jerry Raisch:

Meiinda Kassen:

Pat Noian:

Melinda Kassen:

Leo Eisel:

Melinda Kassen:

Larry Simpson:

Melinda Kassen:

Perhaps in a department of environmental regulatory agencies
which would include air, water, hazardous waste programs. That
is what the major states like California, Michigan, lllincis, and New
York have done. Few water quality programs are in departments
of health.

That would remove the political pressure?

| do not know. Most other states do not have nearly as an
extensive a water bar as does Colorade.

Wyoming may go the other way (i.e. from a department of
environmental quality back to a natural resource or heaith

agency).

New Mexico has gone back and forth with different
administrations. For example, under Governor Anaya the water
quality program was in a Department of Environmental
Investigations, under Carruthers it was in the department of health.
Under Governor King it is back to a department of environmental
quality. It has gone back and forth with different Governors.

That is certainly how to keep things shook up.

No other state than Colorado places so much
discretion/responsibility in the hands of an appointed Commission.
It is much less efficient than having a full time administrator or a
board which is not beholden to any interests.

The California Water Resources Control Board has responsibility
for both quaiity and quantity. Do you think that is a better
system?

Our battles in front of the Water Resources Control Board are
every bit as fierce as before the Commission. But at least we feel
we have a shot before them. We do not feel that way with respect
to the Water Quality Control Commission.

| gather that you feel the process should be removed from the
control of the legislature.

| do not think that shifting responsibilities to an appointed
administrator subverts the democratic style of government. The
Governor is an elected representative of the people. If the
Governor makes an appaintment which is confirmed by the
senate, that is the democratic process in action. A full time



Lasry Simpson:

Larry Mac Donnell:

Larry Simpson:

Marty Allbright:

Reeves Brown:

David Holm:

administrator would be more capable than an appointed
commission. Also, other things are going on to improve the
process. There is the Water Quality Forum and the Head Waters
Forum. Everybody recognizes that there are process problems
with the Water Quality Control Commission, but there is no great
groundswell of support to move water quality to DNR or to give it
back to EPA. | do not hear people saying the process is not
working. Its just that there are ardent advocates on both sides and
when one side loses the complaints increase. People are mad
whenever they lose.

| am concerned about the lack of understanding on water
resources management and the implications of regulatory
decisions on the part of the Commission and particularly the
Division staff.

Would a tie of linkage between the Water Quality Control
Commission and Colorado Water Conservation Board help?

it is deeper than that. There nseds to be a better understanding
of the implications of regulatory decisions. They need facts and to
study the facts. For example on the ground water rulemaking
proposal, the Division was trying 1o protect the potability of water
resources that have never been potable.

1 have practiced water rights law and appeared before the Water
Quality Control Commission since 1878. | think there have been
people on the Water Quality Control Commission who have had
an environmental agenda without regard for the facts. That has
been frustrating. | favor the status quo in terms of organizational
placement of the water quality programs. However, some
improvements are in order, for example, adding the State Engineer
to the Water Quality Control Commission. There should be a
requirement that the Water Quality Control Division consult with
the State Engineer's Office prior to rulemaking.

What credentials are required for Water Qualiity Control
Commission members? What coordination has occurred in the
past, between the Division and the State Engineers Office?

The Groundwater Regulations have come up as a big black mark
against the Division. A great deal of coordination went into the
development of the Division’s proposal for the groundwater
rulemaking. A year prior to the notice of that rulemaking we were
meeting with the State Engineer's staff and we relied on the State
Engineer’s data in the preparation of our proposal. We also made



Jerry Raisch:

Jo Evans:

Larry Simpson:

- Melinda Kassen:

Chris Wiant:

Melinda Kassen:

Marty Allbright:

significant efforts to coordinate with the agricultural users of the
water in the basins to be affected by the rule. The State
Engineer's comments at the rulemaking hearing came as a great
surprise.

The Water Quality Control Act provides geographic guidelines and
requires representation of various water user interests on the
Water Quality Control Commission.

I disagree with Larry Simpson and Marty Allbright that Water
Quality Control Commissioners have strong Environmental
agendas. The agricuitural committees of the legisiature cherish
opportunities to protect water rights when they review the
Governor's Water Quality Control Commission nominees.

The Water Quality Control Commission needs to hear more
directly from real people, rather than a lot of hired guns. |
applauded Jon Scherschligt for his outreach efforts on the
groundwater rulemaking proposal but was frustrated that the
information that Jon received did not get into the rulemaking
proposal.

A part of the problem is that the regulated community does not
take the water quality control division staff seriously until the formal
rulemaking process begins. If the Division gets input in a task
force which it relies upon in developing a regulatory proposal, the
political dimension then becomes dominat during the formal
rulemaking process. Task force members change their positions
once the formal rulemaking begins. Also lawyers do not pay
attention until something is due. When a proposal is on the table
they take a hard look with their clients and get unhappy. The
State Engineer’s office did not pay close attention to the
groundwater proposal until very late in the process.

What is the problem? Is it the system really broken or are we
dealing with sour grapes. |s a funding problem or a question of
getting the right people involved in the process early on. Isit a
process or structure issue?

its very definitely an economic issue for the small players to get
invoived. We need to reform the rulemaking process. When we
have a large number of parties for a two day hearing it becomes a
comedy of the absurd. You have attorneys saying | need another
minute from your time to finish this sentence.

In 1978 through 1982 the Commission held 2 to 3 day hearings



Larry Simpson:

Melinda Kassen:

Ken Salazar:

Marty Allbright:

Pat Nolan:

Marty Alibright:

Larry Simpson:

which went from 9:00 a.m. to 2:00 a.m. That was one extrems.
But now we get 5 minutes for direct testimony, cress examination,
and summation. There is a real question as to whether you go to
the axpense of bringing an expert witness with the process as it
Now exists.

It is becoming as complex as a court case. Folks are trying to
suppress evidence just as in a trial. Do we need a judge to deal
with these issues? Citizens must have access to the process.
When the Water Quality Control Commission was formed (and |
stumped to get it established) the process was much more open
and informal.

That is informal rulemaking. The Water Quality Controf
Commission is required by law to do formal rulemaking. Other
states do it by informal rulemaking and it works very well. In
Colorado we need to change the law in order to do informal
rulemaking. Colorado is in the mincrity of states which do formal
rulermaking.

What roie did the Department of Natural Resources have on the
Water Quality Control Commission in the past and why was it
changed? '

The Executive Director of DNR chaired the Water Quaiity Control
Commission and had a vote. That was in the days of Harris
Sherman and Monte Pascoe. This was changed by the legislature
in Senate Bill 10. This was because the executive branch was
perceived as having too many votes on the Commission.

One of the seats was the Board of Health seat which is not really
part of the executive branch.

it may have been personalities at the time which were part of the
concern. The underlying concern was insuring all the interest
groups get to provide input to the Commission. That includes the
concerns of water rights holders. Colorado system of water law is
140 years oid. Water quality has been recognized as part of
Colorado’s water right system from the start. In the early days the
concern was insuring that senior water users received water of
sufficient quality to provide for their beneficial use. Now the focus
has shifted to depletion of dilution flows and to the protection of
the aguatic ecosystem.

We have gone to dilution of pollution as a major water quality
concern. Dischargers cannot rely on upstream quantities of water
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to dilute their pollution. A discharger does not have a right to rely
on dilution quantities.

No solution will be found for that probiem with this task force.

The water quality task force needs to consider opportunities to
improve the process for water quality decisions. Larry (Mac
Donnell) and David {Getches) you have more experience in
addressing these questions than probably anyone up here on the
task force. You have done a study on how water quality issues
are handled in other states. What can you tell us about how it is
done elsewhere and how satisfactory it has been.

The Naturali Resources law center in conjunction with the Western
States Water Council conducted a survey of 17 western states
concerning the current integration between water quality and water
quantity programs. AS you might expect thers is a real diversity
among the states. California’s program is the most centralized
one where there is the greatest level of integration. The water
resources control board controls both the allocation of water rights
and is primarily responsible for water quality standards. There are
some other states where quality and quantity are administered in
the same agency. For example the Washington Department of
Ecology administers water quality, air quality, toxics, and water
rights. These programs all talk together by virtue of them being in
the same agency. A third level of formalized coordination is seen
in the State of Kansas. A water rights applicant must go o the
water quality control agency for review and comment prior {0
issuance of a permit or water right. Pennsyivania has fully
integrated water quality and water quantity in & single agency.
Apparently there is a high degrese of satisfaction in Penn. over their
arrangement. In fact, what we discovered in our survey process is
that only where there is formal integration between water quality
and water quantity is there a significant degree of satisfaction.
Where there is low integration there is not high satisfaction.

In terms of recommendations it is clear that some degree of
formal integration is desirable. A mechanism is needed to use
instream flows to deal with water quality issues. The water courts
need greater authority to address public interest issues concerning
water quality.

Fiorida and Mississippi have integrated water quality and water
quantity programs in a fashion similar to Penn. How is Mississippi
doing?
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Fiorida has been highly touted as a successful state. | do not
have any information about Mississippi’s experience.

David, what was behind the change in commission membership
which occurred through Senate Bill 10.

Senate Bill 10 was enacted just before my nomination as Executive
Director of the Department of Natural Resources. Legislation
changed the compasition of the water quality control commission.

| believe it had something to do with personalities in the legislature
at the time.

Yes, | think psrsonalities were part of the issue. Also there was
the perception that the Govemnor controlled tco many votes for a
citizen board.

Aiso, | recall that Monte Pascoe and Harris Sherman feit they had
too many responsibilities and that the position on the Water
Quality Control Commission was one more than they could deal
with.

No one is satisfied with the Commission's process today. There is
not enough time allowed to make good decisions.

Pecple on the ground like farmers do not want to be cross
examined.

That concern extends to environmental folks. They are also
intimidated at the thought of being cross examined by industry

lawyers.

The informal process does not seem to be working too well either.
The feedlots hearing was an example where the informal process
led to a formal notice of rulemaking but the regulated community
changed their position after the notice became final,

The State Engineer’s office has received complaints that the Water
Quality Control Commission does not use the available data from
that office. The Colorado Water Conservation Board is concerned
that the Water Quality Control Commission does not consider
interstate compact issues. | have no preconceived position about
a transfer of Divisions. My mind is open. David and Larry, what
would be your recommendation.

It heiped us 1o look at other states. The need for data sharing is
seif evident. We are separated in this state by our history. It is an

“ﬂg}
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encumbrance. We need to avoid looking at issues in a parochial
way. Our suggestion is that there is a need for formal integration.
California does not have it right yet. Water rights in that state are
being severeiy disrupted to achieve water quality goals. The
Kansas model is great for water quality planning. They rely on a
MOU between the water quality agency and water rights agency to
achieve integration. It appears that the Washington model is the
best of the three. We should also lock carefully at the Penn.,
Mississippi, and Florida models. In Colorado there is a great fear
that we will hand over water resource decisions to someons
primarily concerned about development or environmental
concerns. We are not in a trade off between development and
environment. These two go hand in hand. An adversarial setting
where decisions are bifurcated between two agencies will not help
us achieve optimization between development and the
environment. We need to look at what the goais are of both
programs. For the water rights allocation program it is the
optimization of uses we are seeking. For the water quality
program we are interested in protecting the highest and best use
for each waterway. How can we possibly make decisions
independently. Both concemns have essentially the same goal.
Colorado should be able to find the best sclution to this
integration challenge.

Iin Washington, they rolled air quality, water quality, hazardous
waste, and water rights into one agency. Safe drinking water is a
public heaith issue.

There are strong links between the air program, waste program
and water program. In addition the drinking water link is very
important. The protection of drinking water supplies relates
directly to waste management and water quality protection.

How about the other kinds of programs? it seems to be an sasy
choice to integrate water quality and water quantity programs.
They would be treated together., There are other things in the
Colorado Department of Health that are closely allied to water
quality. Some things have nothing to do with water, however.
Some things in the Department of Natural Resources do not have
any relationship to water quality either.

There are several other issues we should talk about. The water
quality program does not protect the highest and best existing
use, it protects the present and potential uses which could be
achisved. This potential use could be for aquatic life. That raises
the minimum stream flow issue which we really can not deal with
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hers. Also hearings are a problem. The Water Quality Control Act
and the Administrative Procedure Act require formal rulemaking. A
lay water quality control commission is having to deal with a vast
array of issues. Everyone can submit written information and not
be subject to cross examination. It is very tough to get volunteers
for the Water Quality Control Commission.

We should pay the Water Quality Control Commission members.

it is still very tough to coordinate with employers it a commissioner
is taking off 25% of his work time for commission business.

The informal task force process for developing rules has been
effective in resolving issues down to a few important ones. That
makes it more reasonable to limit the amount of time for oral
presentations by the parties.

In the Penn. model, are the decisions reached by the agency
subject to judicial appeal?

There is one agency conducting NPDES permitting and water
rights allocation business.

Decisions reached by the agancy would be subject 10 appeal to a
hearing officer with judicial review of that decision.

No cne takes the middle way. In Region Xl we often take the
same position as the division because we find that we must
represent the positions of dischargers, water users, and
environmental constituents. Paranoia breeds participation. The
public’s interest in water quality is not always being served. it
makes sense to have an informal process to find common ground.
We have 1o hire an attorney in order to participate in water quality
control commission hearings and we cannot aiways afford it.

&
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3:00 P.M. August 27, 1992, 6060 Broadway

Introduction of HB 1200 study process, introduction of task force
members, discussion of focus group process.

If the Division were transferred to the Department of Natural
Resources, what would you do about the laboratory?

The laboratory should go with the Division.

It is true that the laboratory serves the Water Quality Control
Division but it also serves other divisions in the office of
environment as well as divisions within the office of heailth.

What about the drinking water program? Would the drinking water
go with the other programs of the Division? HB 1200 was a last
minute bill. There was very little consideration of the question of
transferring the Division.

HB 1200 emerged in its present form on third reading at 10
minutes to midnight.

Well, actually the Senate passed the bill at 10:45 P.M.
We were still meeting to discuss the bill at 10:30 P.M.

The HB 1200 process was not like its supposed to be in the
League of Women Voters literature on how a bill passes. The
drinking water program does not fit anywhere but with the Board
of Health. It is a Health Department function. What about
epidemiology?

The Division of Epidemiology is in the office of heaith. Itis no
longer within the office of environment but clearly their
envircnmental epidemiclogy section provides crucial information to
both the drinking water and water quality program.

What about logistics? If the Water Quality Control Division cannot
use the laboratory, how will it get its water quality data.

Ann, | think during these meetings we are trying to deal with
functional issues related to the agencies rather than specific
logistical questions. There is no specific proposal on the table

-



Rocky Smith:

Dan Luecke:

Hester McNulty:

Ann Vickery:

Jo Evans:

Ken Salazar:

-

Hester McNulty:

right now that we can logk at in order to answer more specific
questions.

Logistics are real problematic. If this laboratory issus is not
resolved it would seem to impede the Division from addressing its
functional mission.

I think what we are trying to discuss here is whether you think it is
a good idea from an environmental point of view to transfer the
water quality programs to the Department of Natural Resources.

No.
| do not know. Does it work now?

The proposal in HB 1200 came from the water development
community.

This debate has been raging for years. The Governor has been in
a veto position more than once. My recommendation, when this
issue came up, was to take an honest look at the issue of moving
the Water Quality Control Division. There has been fiery debate
but no objective review of the issue. If a decision is made to leave
water quality control programs in Health that is fine, if a decision is
made to move the program to the Department of Naturai
Resources | am equally fine with it. We are here to I0ok at the
issue and to provoke some outside debate. Jeris Danielson
argued for integration of the programs. | believe he thought there
were major functions the two Divisions had in common. Water
Commissioners could gather water quaiity data to help the
Commission in its decision-making. We decide compact issues.
Presently Water Quality decision making could impact our
compact decisions. Also if you look at the Getches report on
controlling water use, the conclusion is a recommendation for
strong integration of Water Quality and Water Quantity programs.
Some in the environmental community and some at Colorado
Department of Health presume it will weaken the Water Quality
program to be located in the Department of Natural Resources. |
do not think that is the case. Water Quality mandates coms from
EPA. So let us get beyond that. The question is how we can
better integrate the functions. Maybe we go back to a system
where the Department of Natural Resources or the State Engineer
was on the Water Quality Control Commission. | do not know.
Your feed-back will be helpful.

In an ideal world we would have created a Department of



Rocky Smith:

Ken Salazar:

Hester McNuity:

Tom Looby:

Ann Vickery:

Rocky Smith:

Ken Salazar:

Environmental Quality a long time ago. Could not your Water
Commissioners give data to the Water Quality Control Division.
SB 181 was suppose to insure coordination between these
Divisions. In the age of computers, it is ridiculous if data cannot
be shared. It would still be two separate agencies even in DNR.
The goal is to have the agencies talk together.

There is no reason to move Water Quality if there is no clear
advantage. Water Quality Contro! is Clearly a health function.
Sure, some decisions have an impact on water quantity, but
certainly not all decisions. Plus there are all of the logistical
probiems asscciated with the move.

It is tough to get agencies to work together. | have had real
challenges as you know, with the State Engineers office and the
Water Conservation Board. It is a major difficuity. Now, because
of changes we have madse, we have the basis for coordination and
cooperation between those programs. An example is in the dam
rehabilitation program. Before, there was a lot of resistance in
water conservation and the State Engineers Office to work
together. Now it is a joint venture. Coordination between the
Colorado Department of Health and the Department of Natural
Resources has not worked well.

| think a Department of Environmental Quality is more appropriate.
Water Quality programs have very serious relationships to other
environmental programs. For example, Water pollution comes
from air poilution. There is a great benefit to keep those programs
together.

We have preferred keeping environmental programs together.
There is a question of how best to achieve integration between
water quality and water quantity while maintaining close integration
of all environmental pregrams and with agriculture programs.

Are we asking the right questions? Is it just between DNR or
CDH. The water quality task force should look at a Department of
Water or a Department of Environment.

Isn’t there a limit on the number of Departments the State can
have.

You could create a Department of Environment. Health programs
couid be merged with human services programs. It is appropriate
to explore these options. Also Melinda Kassen raised concern
with the formal rulemaking process. Are we using an effective
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process to get environmsntal input.

Why does the Water Quality Control Commission not recognize
tourism and recreation as bensficial uses.

That is what the battle over recreation classifications has been all
about.

High country streams could not be classified for whaole body
contact recreation.

The Water Quality Control Commission recently expanded the
recreaticn Class | classification. That led to law suit and proposed
legisiation.

That is old history now Ann,

Activities where ingestion of water is likely, now provide the basis
for the Class | Recreation use classification. That classification
has been expanded gresatly.

For example, rafting and kayaking are now included within that
classification.

| think it is helpful for the water quality task force to hear how
frustrated the environmental community is about Water Quality
Controi Commission decisions. We want the Commission to be
more stringent.

We want your input about these important issues.

| will repeat my question. !f there are some advantages to
moving, they should be clear cut. If the Water Quality Control
Division gets moved then perhaps the health functions they are
responsibie for will require close coordination back with the
Department of Health. It seems like we are trading one problem in
coordination for another. | do not see an advantage. At best it
would seem to be an equal trade-off, although that wouid be
stretching because of all the logistical problems that would be
created. If the move does weaken the Water Quality program,
and that has begen our perception, then that would be another
disadvantage.

| will second Jo. | have been around the Water Quality Control
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Commission for 20 years. They are not radical. We generally
want them to go further than they go. However, we cannot afford
to be a party to most rulemaking hearings. The Commissioners
are courteous when we provide public testimony, but we do not
know if we are listened to, really. The Commission is not a wild
eyed group. They always err on the side of caution.

Is it your opinion that the Water Quality decisions are giving too
much emphasis upon water quantity considerations. | am
concerned about how to address the question of achieving
balance.

1 am not sure you really have a choice if the issue is whether {0
degrade a stream below standards. In that case Water Quality will
drive water resource decisions.

it seems that there is an effort here to make water quality and
water quantity separate. In the Clean Water Act, maintaining water
quality is not suppose to affect a water right. In Colorado with our
pure appropriation doctrine we do not want anything to affect cur
water resource decisions.

This issue is addressed in section 104 of the Colorado Water
Quality Control Act.

When the 1972 Clean Water Act was passed and then later in
1974 whsn the Colorado Water Quality Act was enacted, it was
wonderful. No one knew what it meant. Suddenly it dawned on
folks that water quality could affect water rights. SB 181 put water
rights in the drivers seat more than environmental protection. It
has been very hard since then. Water Resources people have
more say in water quality matters. HB 1200 replaces a very bad
bill (SB 108). But it is not such a good bill either.

The Commission’s very formal procedure favors powerful
interests. Lawyers and experts dominate the process. We cannot
compete. We are shut out except during public testimony. We
cannot cross-examine anyone but they can cross-examine us.
Water resource people have a buiit-in advantage.

SB 181 has its consultation provisions to insure water quality
regulations do not cause material injury to water rights.

The connection between water quality and water quantity are very
important and should be strengthened. Also Mined Land

-/
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Reclamation should have a strong relationship to water quaiity. If
agencies do not work together, that is the real problem. The
answer is not moving them togsther, it is to get them to work
together.

How do you do that. Is it not a question of who has authority
over the divisions?

SB 181 gave you authority.

The State Engineer's office and Mined Land Reclamation should
work together with the Water Quality Control Division. Integration
is very important.

How do you make them work together? You need authority, an
oversight responsibility.

What | hear is that the focus has been on the impact water quality
has upon the exercise of water rights. An equally impostant
concern or corofary is the impact the exercise of water rights has
upon water quality.

| am from Trout Unlimited. | am amazed at what | have heard
here. You want to know what is our opinion, but you do not
listen. We have said over and over again, we do not want the
transfer. if you do not have a good reason to do it, then do not
do it.

We are not trying to sell you on anything. We want your input.
We have had other focus groups to hear what they think about
these issues.

You all have information that we are not in possession of. You
have been given notebooks with information that we were not
given. Let us debate this issue again after the report is done.

You can put your thoughts down in writing which will be part of
the written report.

There is a difference of opinion among the water quality task force
members.

| think we are dealing with perceived problems versus reai
problems with respect to the impact of water quality on water
rights. It is a shame that we get all this legislation because of
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perception problems. Water quality has not interfered with water
rights at all.

| will argue for more integration. My experience has been that on
some water quality matters Water Quality Controi Division staff
could tap into the expertise of the State Engineer’s office
particularly, with respect tc ground water understanding. The
State Engineer’s office has information about the movement of
ground water, location of ground water resources and how ground
water is used. Also, folks in the Division Enginser's office deal
daily with observations of how the surface water system and
ground water system works. | am a consuitant. Water quality and
water quantity are equally important to water districts, cities,
conservation districts, etc. Water quality is a significant issue.
Having the entities (agencies) separate but not working well
together is a problem. | do not know about the transfer proposal.
But there is a lot of expertise that is not being utilized in both
directions.

Larry, you menticned something about providing written
comments for the repont.
Comments are due on September 11th

I have no reason to believe it is a great idea to move water quality
to water resources. | think it is important for us to see what the
inter-relationships between the programs are.

What | am hearing is that part of the analysis is to look at the
functions and relationships between the various environmental and
natural resource programs. Where is the functional analysis?
How do you analyze it? Is there a more important relationship
between the drinking water program and the Water Quality Control
Division or with Mined Land Reclamation. We cannot put politics
aside here. This is a political problem. We could wind up with a
very schizophrenic agency. An agency with one important
function put down in favor of another. In a single Departiment with
responsibilities for both water quantity and water guality one will
prevail. If water quality is at DNR water rights will prevail. If water
quality remains at the Colorado Department of Health, water
quality and environmental protection may prevail. In the current
system we have a check and balance. If the program remains at
the Department of Health there is a pretty good chance that water
quality interests will at last be represented.

We have left out the Division's relatienship with EPA. EPA is a big
part of the Water quality program.
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EPA drives the drinking water, water quality, hazardous waste and
air quality programs. Having all of these programs in a single
department wouid seem to make more sense.

EPA also interfaces with DNR.

That may be, but certainly EPA has more dealings with the Health
Department.

I am still concerned about giving adequate consideration to
tourism and recreation. The Drinking water program is extremely
significant. A bad drinking water situation could do a lot of
damage to Colorado’s tourism and recreation industry. Also if
there is a fish Kill, that would be a very serious problem.

A bad reputation lasts a very long time.

Ann, is your concem related to where water quality is located.
Why is the location of the drinking water program a factor?

if the tourist gets giardia from a small town water system, he does
not come back to Colorado.

Does the Division do the drinking water pragram or does it
oversee local health departments doing the drinking water
program.

The drinking water program is administered by the Water Quality
Control Division. Lacai health agencies are invoived in certain
circumstances (e.q., insuring establishments with food service
licenses are in compliance with drinking water regulations). My
concern about splitting drinking water off from the Water Quality
Control Division is a very practical one. Drinking water treatment
and wastewater treatment processes are largely the same. Many
of the same unit processes are involved in treating drinking water
and wastewater. We are responsible for reviewing plans and
specifications and doing inspections on both kinds of facilities.
Not only are the same kinds of people required to do the
inspections and plans and specs review, but in fact, it is the very
same individuals that do both kinds of work within the Division. In
order to efficiently use our staff, we scheduie wastewater
inspections and drinking water inspections to be done at the same
time by the same individual. If the drinking water program is split
off from the Division our cost per unit inspection would increase
dramatically and we would have fewer staff to do the work.
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If the drinking water pragram stayed behind you would have to
duplicate engineers at the Heaith Department?

Yes, or there would have to bs some other kind of staff sharing
arrangement made.

Is there not a logistical problem in that the Board of Health is the
rulemaking authority for the drinking water program.

Yes. The Board of Health makes the rules for the drinking
program.

Ken, what kind of autherity would you have over the Water Quality
Control Commission?

it would be analogous to my relationship to the Wildlife
Commission. The Commission has rulemaking and policy-making
authority. | have authority with respect to the budget, personnel
matters and purchasing. | would have the same kind of authority
over the Water Quality Control Commission.

How would transferring the Commission enable you to insure
integration if you are not setting policy.

1 can get them together if they are in my department.

Do you have a better abifity to do integration with two different
policy boards (1.e. Water Conservation Board and Water Quality
Control Commissicn) than in the present situation.

If 1 had the Water Quality program we would have team effort
between different agencies. | could get whoever is the water
quality director to work closely with the State Engineer and water
conservation board director - we'd have a team.

| still do not see how you are gaining better control over policy
making?

By putting it all under one administrative head.

The water quality program is working under the federal act. There
is really very little fiexibility in how the programs are carried out. It
is more of a regulatory environment at the Colorado Department
of Health with EPA providing strong oversight than there is at
DNR. EPA is a player in what we do and what we do not do.
There is strong federal oversight.
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This idea of coordination is a warm and fuzzy concept, like family
values. On a day to day level | am missing how this really works.
How does it cut costs and make a more efficient program?

| have a 150 water commissioners. If we want a good data base
they could gst information into the process. That is a big force
which could be very heipful to the water quality program.

Why is not data coordinated now?

The Water Conservation Board has not done much on water
quality yet.

No one has an adequate budgst to deal with enhancing the water
quality data base. 90% of the cost of water quality data is in
laboratory analysis. 10% is in the acquisition. We have no short
fall in the area of human resources available to collect data. There
just is not an adequate budget to pay for the analysis of samples
in the laboratory. | would also like to respond to the question of
whether data is being shared between DNR and Water Quality
Control Division. To my knowledge there is no data at the State
Engineer’s office or other DNR divisions that is not being used by
the Water Quality Control Division and Commission presently.

The Northern Conservancy District is currently spending $140,00
to collect water quality data. We are in the business of providing
good quality water. We are not the anti-environmentalists that
some of you think we are.

Larry, do you give your data to the Water Quality Gontrol
Commission.

They have never asked for it

Why do we not get all of the data together, n¢ matter who collects
it. These questions about the lack of integration could be sclved
by a requirement to talk together and to share information.

Regardiess of whether a transfer is done it should be the mission
of the state to integrate water quality with the other water resource
programs. It makes since to me to put water quality into DNR.
Drinking water ought to go with the water quality program.

Not all of the barriers that we are concerned about are
institutional. Same are political.
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Unless the legislature says that people need to integrate, it will not
oCcCeur.

The water users would be very concerned about the creation of a
Department of Environmental Quality. They would fear that the
enviros will wreak their will on them. Many of the concems you all
have stated we have heard eisewhere.

The Water Quality Control Commission hearings need to be
changed. There is too much grand-standing by attorneys. On
one case | was not even able to present my testimony untit 11:00
at night because of all the cross examination games the attorneys
were playing.

1 would like to say with respect to CERCLA that there was very
good integration between environmental programs at the
Depastment of Health. But not at the Department of Natural
Resources except for the Division of Wildlife. Water quality is best
housed at the Colorado Department of Health. We have already
heard that the Water Conservation Board is not even using the
data it has about potential water quallty impacts on water resource
development.

Data is not the issue. The issue is that the Water Quality Control
Commission is now creating regulations without adequate
recognition of the impacts on the state’s ability to use its water.
This concern has arisen during the wetlands hearing and hydro-
modification where we are seeing ideas like dilution is the solution
to poliution beginning to take hold.

Larry your perception is that the Commission does not understand
these issues. For example on hydro-modification there was
tremendous debate. Water users were not wiling to do anything.
Just because you disagree, that does not mean that the
Commissioners are dumb.

if that is the case, that we are dealing with fundamental policy
differences, moving the Water Quality Control Commission will not
solve the issue. That is, uniess your intention is to push the
conflict down to avoid a public policy debate on these issues.

Keep in mind that EPA forces the water quality program. The
Water Quality Control program is fundamentally about
environmental protection.

Ann, you said you did not like the choice between moving the
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program to DNR or Ieaving at Health. Is there a middle ground?
For example, could we bring the State Engineer or the executive
director of the Department of Natural Resources over to serve on
the Water Quality Control Commission. Do you see those as
options to consider?

One clear option should be the creation of a cantral data bank.
Also, | would like to see the matrices of relationships between the
snvironmental programs and Natural Resources programs that
Dave Holm mentioned are in the Task Force notebooks.

We have heard the Water Quality Control Commission process is
very expensive to participate in. If the procedures were changed,
would you be a party or not? Would the public be better served?

| was a party to a hearing once. There were 42 parties invoived in
the hearing. Then the hearing was canceled. It is so expensive to
participate. Lawyers are even saying this is costing too much.

This process prohibits smaller peopie like farmers, from getting
involved. They will not testify if lawyers including Melinda Kassen
are chewing on them. Lawyers are on both sides of these issues.
Private citizens are cut out.

With respect to the use of a citizen board, rather than one
responsible administrator or rulemaker do you see any options.
Would an administrator who is an expert in Water Quality matters
be a better answar than the current Water Quality Control
Commission?

If that vests all the power in one person and he is nct an expert, |
do not think it would really be an improvement.

But he would be an expert. [f you are paid and not beholden to
any special interests, maybe the state could do something new for
a change - like follow the law.

Yes the administrator concept might be a good idea if we could
get somebody who was right thinking!
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- AGRICULTURAL FOCUS GROUP ON HOUSE BILL 1200 STUDY
CONCERNING ORGANIZATIONAL PLACEMENT OF WATER QUALITY PROGRAMS

David Holm:

Larry Simpson:

Sus Ellen Harrison;

Steve Hom:;

Ray Christensen:

Reeves Brown:

Steve Homn:

8:00 a.m., 700 Kipling Street, Septermnber 1, 1992

Introduction of the House Bill 1200 study process and the activities
of the water quality task force prior to today's mesting.

We want to encourage your participation in this meeting. There
has been a concem expressed that water gquality regulation is
being conducted without concern for the interests of water users.

| will echo that. We want to know how the present structure has
served or not served you, the agricultural community. We have
listened to others talk about aiternative organizational structures
such as a department of environmental quality or a transfer of
water quality programs to DNR. Soms think that the status quo is
preferred.

| would also like to echo that. Other discussions have revoived
around integration more than a particular organizational change.
How do we maintain the most effective water quality program?
How does integration occur most effectively? Do not just
concentrate on where water quality programs should be located
(i.e. Department of Natural Resourcss or a new department of
environmental quality). Let us concentrate on how water quality
programs are important to agricuiture and your specific concerns.

Some of the issues you are outlining have been discussed in the
water quality forum. The water quality forum participants were
concemed about the Water Quality Control Commission process.
For example, to file for party status any time there is a hearing is
complex. You have 10 hire a lawyer and an engineer to get
involved. Every rulemaking requires party status to get the
information. It scares people off. The procedures are complex
and technical. It has been said that the Water Quality Controt
Commission should be more technical, but that takes away from
the citizen commission concept. Right now it takes a great deal of
resources to become involved.

That is the first time that we have heard that!

We have heard that complaint in every focus group session.



Pat Nolan:
Ray Christensen:

Reeves Brown:

Steve Horn:

Sue Ellen Harrison:

Steve Homn:

Pat Nolan:
Steve Horn:

Ray Christensen:

Woe have aven heard that concem from lawyers.
1 thought that they liked iti

This meeting lets us get at specific agricultural concerns. The
option of having an administrator instead of the Water Quality
Control Commission has been put forward. There has been a lot
of concern with the hearing process. The environmentalists
thought that the farm bureau has teo much clout.

There has been some criticism of the Governor's appointments of
Water Quality Control Commissioners. It has been alleged that
the Water Quality Control Commission loses sight of what it is
supposed to be doing which is to protect water quality and water
resources of this state. The Water Quality Control Commission
can become politicized and then yield to special interests that it
represents. Therefore, some feel that going to an administrator
style of rulemaking versus the Water Quality Control Commission
is the road to take.

Another model would be based on the public utilities council
arrangement. There you have three full-time paid commissioners.
In the environmental area, those commissioners might address
rulsmaking for water, waste, and air.

The state land board follows that model essentially. They have
three full-time paid commissioners.

It is cheaper the way we have it. We get voluntsers full-time!

In agriculture we use the Administrative Procedures Act. We gst
input from the regulated community. We go for consensus and
then hold a hearing. After the hearing, we issue the regulation in
somewhat a dictatorial fashion. It works here. Of course, we
affect a smalier segment of socisty.

There is fear every time something comes down under the Clean
Water Act that it will lead to more regulation of agriculture. There
is some sentiment that now it is agriculture’s turn to be regulated
since they have been exempt for so many years. We have the
example of Senate Bill 126 (ground water protection act), it is a
voluntary program, but if it does not work the Water Quality
Control Commission can step in with reguiatory requirements.
The agricultural community needs more input into potential
regulations.
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You are right. There will be more regulation of agriculture.
Clearly,federal environmental legislation is headed in that direction.
It is unclear in Colorado, where there is confusion about how
various programs mesh together, how that will all come about.

| will echo Ray’s concern about getting more input to the
Commission. On the feedlot regulation, we went through 25
drafts. A lot of that time was spent in educating the participants in
the task force meetings. It is to Dave Holm'’s credit that he stuck
with it for that long of a period. The feedlot regulations went from
one page to twenty-five pages. That is going to far at once. We
need to get more input on alternatives earlier in the process. The
more planning there is ahead of the regulatory process, the better.

| felt that that was one of the better processes in my experience.
The testimony was great. There were a lot of representatives of
agriculture, who provided very helpful information to the Water
Quality Control Commission. It is very frustrating to have hearings
where there are very few representatives of the interests that will
be impacted by the regulation. The feedlot regulation was not that
way.

The fact that the Water Quality Control Commission asked for a
task force on the feedlot regulation was very good. My frustration
was that the Water Quality Control Commission treated other
parties who were outside of the task force process, as an equal
when the actual rulemaking hearing was held. It did not seem
right that while the task force members spent a year developing
the regulation, that others who came in much later, were treated
equally in the process. | would hate to see the Water Quality
Control Commission dissolved into a single autocratic rulemaker
(i.e. administrator). You get insights from a group of people, like
are on the Commission, that you would not get from a single
individual. Having people with different backgrounds, brings a lot
to the Commission process.

There are two seats on the Water Quality Control Commission
now open.

What seats are they?
One of the seats is traditionally been filled by someone from the

western slope, and the other one has traditionally been filed by an
environmental representative.
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By using a task force process, it is possible to receive input on the
economic impacts of a proposed regulation.

The Division does hold task force processes, where significant
rulemaking hearings are schaduled. The limiting factor is the level
of the Division resources. The feediots rulemaking hearing got a
lot of attention because of the major change. We have several
task force processes going on right now.

It is definitely a direction we are going {i.e. to have informal task
force proceedings prior to a rulemaking hearing). It is a question
of pay me now or pay me later (with respect to the division's
commitment of resources).

What kind of compaosition on the Water Quality Control
Commission are you looking for?

It is important to have a balanced Commission. if it is loaded one
way or the other, it is a problem. | am not sure the Water Quality
Control Commission understood the task force process on the
feedlot regulation. It was like starting over when we got to the
rulemaking hearing. We were just one party among many. it was
an adversarial process at that point. It was hard to communicate
with the Commission. One had to communicate formally through
lawyers. The Water Quality Control Commission needs real
people to give input, not an adversarial process.

I have been involved in Commission matters since 1975. This
system developed because things got so crazy. Hearings went on
for days into the night. One hearing lasted five days. The
process became unacceptable to everyone, including
Commissioners. On the fifth day, | was convinced that no one
was retaining anything in that hearing. Now the system is too
structured. We need to find a new middle ground. We cannot go
back to the way it was a long time ago.

Do we need statutory changes in the structure of the Water
Quality Control Commission? Do we need that kind of change to
ensure all of the affected group’s interests are balanced on the
Commission?

| have not studied the law as it pertains to the Water Quality
Control Commission. Maybe some unwritten rules need to exist to
ensure that we get the proper balance. My experience is that the
Commission has been open, and | do not recognize any biases
on the Commission. It helped in the feedlot process having a

J



couple of Water Quality Control Commissioners who understood
agriculture. Balance is the key.

Ray Christensen: As long as agriculture has an equal voice at the table along with
other industries, that is what we care about.

Steve Horn: But agriculture is only two percent of the economy! /
Ray Christensen: But that two percent owns 80% of the water.

Larry Simpson: Would anything preclude the Water Quality Control Commission
from meeting with the task force prior to a hearing? That was the
problem, | felt we got into on ground water and hydromodification.
We had an excellent task force process, but there was a
disconnect at the time of the hearing.

Bill O'Hare: It seemed that agriculture sort of got slapped when we got to free-
wheeling during the feedlot hearing. The AG put a stop to it.

Sue Ellen That was during deliberations. Once the Commission decides to

Harrison: close the record, there can be no more dialogue with the parties.

If it were allowed, the decision the Commission cams to would not
be based on the record and therefore the decision could be
overturned. The Commission has been in court a number of times
in the past, but not much lately. Informal input needs to happen
before the hearing begins.

Bill O'Hare: Could it happen if it is an open meeting?
Sue Ellen Yes. There is ho problem to have that kind of meeting. It is easy
Harrison: to notice them. However, keep in mind agricuiture has two

representatives on the Commission. One lives in Grand Junction
and one in Monte Vista, Informal meetings take a great deal of
time. We may need to look at the structure of the Commission.
Do you want nine Commissioners being paid $1200.00 per year?
| am very near the breaking point right now given my family and
work responsibilities.

Bill O’'Hare: 1 hear you. | would hate to see the structure change though.

Larry Simpson: Wouldn'’t it cut down on formal rulemaking if we had a longer
more thorough informal process?

Chris Wiant: We seem to be taking about negotiated rulemaking here. Maybe there is
a middle ground, where we could have an infarmal process involving a
task force, and the resuit of that process would get more weight when



the formal rulemaking begins. It maybe be possible to streamline the
process, but still keep the advantages of having a citizen commission
make the final decisions.

Buford Rice: | do not know a great deal about the Water Quality Control Commission
process. We discussed this issue, about the transfer at the Farm
Bureau’s State Board of Director's meeting last week. We also
considered whether we would want a czar of rulemaking (i.e.,
adminstrator). 1 would iike to respond to the assumption Sue Ellen
made, that agriculture would be more regulated in the future. David
Holm made the same kind of statement, a week or so ago, in Gunnison.
Just because Congress and environmentalists are talking about more
regulation of agricuiture, does not make it a fact. We need to get to
what is really going our on, out there, on the ground. Now, on the
matter of the transfer. It was not an easy discussion. We felt that the
same thing could happen, as exists now, after a transfer. Ali of the water
would be under one department. Aiso, the idea of an environmental
department, is repugnant. We have enough government without creating
any more. We are not sure that the system is broken. We have taked
about a numbser of issues today, where we have identified some areas of
refinement. The Water Quality Control Commission deals with public
health issues. There is some expertise in that department to deal with
such issues and there is a rationale to keep water quality where it is.
Where the Water Quality Control Commission takes action and consuits
with agencies in the Department of Natural Resources, and nothing
happens, we need to shake up the Water Quality CGontrol Commission or
the DNR. We have to make sure that we get the input from DNR, so that
people with concerns about water rights wili be represented. Agriculture
is important even if we hear about two percent of the economy being
agriculture. Thousands in this state have water rights, and we have to
be careful of whatever impacts them and that asset. | am trying to say
that we need refinement. Let us not reinvent the wheel. | do not think
that we need a total shake-up of the systemn.

Steve Horn: Buford, | think you are right on targst. But how do we refine the
process? How do we ensure the Water Conservation Board and the
State Engineer’s Office are responsive and cooperate on these matters?

Buford Rice: Well, we might be abie to have members serving on different
commissions. Sort of a watch dog system.

Larry Simpson: At one point there were voting representatives on the Water
Quality Control Commission. Some thought the Governor was
stacking votes on the Water Quality Control Commission. Maybe
it should be ad hoc, like the Water Conservation Board.
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| don’t think that they need to be voting members. There ought to be
some way to get cormnments from water resource agencies to the
Commission. Anyone who would not come or participate because they
do not get to vote, ought to be really talked to. Maybe attendance
needs to be part of the job description.

The Water Conservation Board model, passed in last year's
legislative session, had some guidelines in addition to geographic
representation requirements. The guidelines addressed the kinds
of experience or expertise conservation board members shouid
have. For example, water project engineering and financing, water
law, irrigated or agricultural production. Those kind of guidslines
might ensure appropriate commissioners are appointed.

You have so many factions, you cannct get all of the interests
represented on a board.

There was no change in the number of the Water Conservation
Board members.

Ray Christensen: That came about even though the Governor was very reluctant to

Buford Rice:

Steve Horn:

Buford Rice:

sign the bill. The Governor feels that specifying positions ties his
hands. | will go back to my psition of insisting on equal
representation on the commission. When agriculture was not
represented {even though Shirley Ela has some connection with
agriculture), Senate Bill 106 was introduced to provide specific
agricultural representation. But that bill was killed. The legislative
route is available if we try to work with the Governor to get who
we want and that does not work. Then we could try to get the
positions on the Commission mandated.

Another significant concern, is that there is not significant consideration
of the economic impact of regulations. In water quality, if we could get
the Water Quality Control Commission to pay more attention to cost
factors without relying on industry to provide that information in an
adversarial process, it would be much better. There is a lack of that
consideration in many rulemaking areas. But if it is fair to regulate, it
ought to be fair to say what the cost of such reguiation will be. We all
want to protect the environment, but we have to be very conscious of the
cost considerations. Some real focus in that area is needed.

Are you getting to the notion of a fiscal impact statement along with the
regulation?

Right now the burden is on the agricultural producer to supply that
information. He likely did not make the rulemaking proposal.
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Buford Rice:

Doesn’t the APA require all reguiations to go to the Attorney
General for constitutional and statutory consistency, then to a
legislative review committee and to a regulatory reform committee
and even a small business review committee?

That is not the problem. We need to be looking at costs ahead of the
rulemaking proposal.

Suse Ellen Harrison: We do not get goed cost information. The Division cannot get

good information about economic impacts either. | am baffled that
people come forward and say that this will cost us a lot of money
with no specifics. You have to do a bstter job of presenting the
cost implications.

Ray Christensen: It is not pursued by the Division. In the feedlots regulation, a

staternent was made that there was no significant cost impact. |
was flabbergasted.

Sue Ellen Harrison: Economics is not an issuse for certain issues the Commission

deals with. For example, stream classifications. If the use is
there, then we must classify it. There are some other things we
do, where alternatives could be discussed based on economic
factors.

Brad Anderson: Buford said the burden is on the producers. If so, then thatis a

Buford Rice:

Bill O’Hare:

role for the task force to play. It is difficult to be on the spotin a
rulemaking hearing, and offer dependable answers on costs, off
the cuff.

Thank you very much for having this process and letting us let off some
steam. [ think that it has been very constructive.

1 would like to follow-up on what Buford said. Let’s take a cornmon
sense approach here. | recently had several Department of Agriculture
regulators show up and do an inspection under the Chemigation rule. |
had County Health inspectors show up to find that | had 12 psople on a
well. They said it is a public water system, and asked “where is your
license." A state health department inspector asked how many
employees | had and how many wells are being used to supply them
water. They told me | had another public water system and that | need
to chiorinate 1.6 millon gallons of water a day or supply bottled water.
Now | have to add chlorins to all that water and then land apply . Is
that an environmentally sound thing to do. Meanwhile we have tested all
of our waters and it has been shown to be okay with respect to bacteria.
| have a problem with regulations that impact agricultural operations if
you are doing a good job. We are monitoring the situation. Why do we



need additional regulation?

Steve Hom: Maybe what we need is a one-stop shop for pig farmers to get
information on permitting requirements.

Chuck Bennett: It is not just pig farms, it is big industries like Cocrs as well, that
are confused.

Pat Nolan: We are working on an information center where people can pick up
packets with all the regulatory requirements in them. We are not working
to let people know what permitting requirements apply across
departments, though. It is very tough to do it even within the Departrment
of Health.

Pete Evans: The Department of Natural Resources, for years, maintained a permit
directory afthough a lot of people have not taken advantage of it and it
has not been updated in a number of years.

John Rock: 1 believe our concerns (as dairy farmers) have been covered. As dairy
farmers our feediot runoff is under the control of the Water Quality
Control Division and Commission. We do not recommend any change in
the existing organizational structure. Of courss, there is room for
improvement with the Commission. The important things is for the Water
Quality Control Commission to listen to the Agricultural community as
things are coming down the road in the future.

Michael Guriey: it is very important for us to have input into the Commission
process. Hopefully the procedures can be simplified. The cattle
feeders asked me to do a manual on regulatory compliance. Itis
very tough to find out what appiies to a given operation. Lawyers
cannot figure it out. You nsed a one stop point in each agency
where those reguilatory requirements can be made known to an
individual looking for information.

Brad Anderson: | would also like to follow up on what Michael said. 1t is one thing
to figure out what regulations apply, but it is also the case that
some regulations conflict with others. One incident that | have
become aware of recently, involved a feed lot operator who had
continuous flow waterers, which discharge to his wastewaier
retention lagoon. We have an individual who cannot irrigate with
that water because it is classified commercial instead of
agricultural water. The State Engineer recently issued a cease
and desist to stop him from land applying that water, when in fact
that is what the feed lot regutations intend for him to do with it.

Pat Nolan: We share in the frustration that relates to conflicting regulatory



provisions.
-

Reeves Brown: Is there a review process that goes on with respect to new
regulations and how they rslate to other regulations?

Larry Simpson: For this particular situation, we have certain kinds of water that an
individual has no right to use the return flow. Years ago with the
National Environmental Policy Act, we had a process to [ook
comprehensibly at the impact associated with a project. Now
what we need is a regulatory impact statement. Before we
regulate we need to know that there is a problem. We need to
know what are the impacts asscciated with regulation rather than
a knee jerk reaction to use regulations to solve every problem.

Pat Nolan: | disagree t0 some extent. The whole point of the Water Quality Control
Commission is to bring these issues into the process.

Larry Simpson: How do we get that kind of information to the regulated
community. | believe the regulatory agencies have some burden
to develop full information and knowledge about the impacts of
regulation before a proposal is made.

Pat Nolan: The legisiature does not give us resources to do that. Perhaps we need
to simplify the process. o/
Larry Simpson: if the Division had to do a regulatery impact statement before
' every rulemaking, maybe they would get more information and
find out there really is no problem that needs regulation.

Pat Nolan: The problem with the regulatory analysis is that if it is done early in the
progress the regulation could change and render the impact statement
out of date.

Chris Wiant: 1 find that people do not get involved early in these rulemaking efforts. If
'~ you fry to get too much early invoivement by advancing the process, you

end up having a duplicate process. If the government agency would sit
down with industry very early and say we think there is a problem, can
you work with us to see how we can solve it together, industry might
develop a voluntary process which addresses the problem. That could
have the result of delaying the need for regulation. Of course,
sometimes there are legal requirements that do not allow a non-
regulatory approach to happen.

Steve Horn: We have taken that approach with respect with SB 126. The approach
was to go with a voluntary BMP program which relies on information and W,
education descimination with a procedure to assess and evaluate our



Chris Wiant:

Steve Horn:

progress. if the voluntary program does not work we can mandate best-
managernent practices.

We need to inform the Federal government about how the Health
Department is affected by federal policies and regulations. We have got
to work back through the system. it is not enough to just address the
problem on a state and local level. SB 126 was a preemptive strike
which was aimed at preventing federal regulation of agricultural
chemicals.

We need to get written comments from the agricultural community on
this study by September 11, 1992.

Bill Thompson: Besides the regulatory impact analysis | think we in the agriculture

Steve Hom:

community are very concerned about the flow of communication.
We look to the Department of Agriculture to keep us informed
about what is going on. How do we get information about water
quality matters.

There is no process.

Michael Gurley: We look to you.

Pat Nolan:

We do not have any way to decide interagency policy issues. Itis a very
informal process at any rate.

Bill Thompson: | am not so concerned about a transfer of Water Quality

Pat Nolan:

Steve Horn:

programs. We need to determine how the Department of
Agriculture can be involved in the flow of communication about
water quality matters.

A good example of a problem of communication with agriculture was the
setting up of this task force group. Ag was not included except as an
after thought.

Agriculture is tremendously impacted by water quality issues. We have
important water quality programs.

Larry Simpson: It was assumed that | represent agriculture. However, | have

other interests that | represent. Reeves Brown brought that out at
the fast task force meeting.

Reeves Brown: Are there any procedures in place that get at this idea of a

regulatory impact analysis.



David Holm: There is a provision under the administrative procedures act that allows
any party to a rulemaking hearing request a regulatory analysis to be
done. The timing of that is that the rulemaking agency has to provide a
copy of the reguiatory analysis five days before the formal hearing.
There are tracde offs in this timing. If the regulatory analysis is done too
early, the rulemaking proposal may change as a result of the testimony
of the parties or the rebuttal statements. If it is done too late, there may
not be an opportunity for parties to the rulemaking to consider the results
of the regulatory analysis prior to their participation in the hearing.

Reeves Brown: | am not so sure we are talking about an analysis of the regulation
but rather a problem analysis to see whether or not there is a
need for a regulation. | am thinking more along the lines that
Chris Wiant was thinking in his earlier comments.

Chris Wiant: | am not completsly sure how the Commission's regulatory agenda gets
shaped.

Larry Simpson: One perception is that the Commission’s proposals come down as
edicts from EPA, | am not sure EPA has the autherity in all cases.
Somstimes they are pursuing an issue that does not even relate to
Colorado. Feor example, on hydromaodification and, ground water,
we have gotten ahead of the game with respect to real regulatory
requirements. Sometimes we have regulatory proposals to soive
non-existing problems.

Buford Rice: Will we get the report from this committee to look at prior to it becoming
final.

Steve Horn: There will be an opportunity for public invoivement prior to the final
report.

Michael Gurley:  This kind of discussion is very useful. | am particularly interested
in finding ways to simply the information flow to the Commission.
For example, the feedlots task force did not get to deal with the
economic impacts associated with the regulation. After the
regulation had been negotiated we needed time to think about the
economic impacts of it so that information could have been
provided to the Commission in an informal manner.

Larry Simpson: The requirements in HB 1200 to study the transfer is really
evidence that there is a problem with the system. There is a
message being sent. We need to keep focused on the fact that
there is a problem rather than specifically whether to relocate the
Water Quality Control Division to DNR.
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COLORADO CATTLEMEN'S ASSOCIATION

8533 RALSTON ROAD / ARVADA CCOLGAADQC 820021 TELFPACNE (303) 431-6422

September 2, 1932

Gteve Horn, Commisslioner

Colorado Department of Agrloulture
7202 Kipling Street, Sulte 4000
Lakewood, CO 88215-5884

Dear Steve:

Thank you again Tor arrangling Tor the Water Quallty Task Force to meet

with the agriculture community this week. i was very pleased at the

exoel lent turnout which we had and the comments which we recelved. | think

this high level of response is moot testimony to the Importance of the
- water quality Issue to agriculture,

|'m not sure who should draft any written comments for agriculture to
formally submit to the Task Force, howsver, as Ag Counoll chalrman |

thought | would summarize some of the Input which we received so It’'s at
least on the reocord.

1) Current rulemaking process |s complex.

The current system of granting party status and then proceeding
through a Tormal rulemaking process ts too complex and costly (both
financially and time-wise) for tnhe oommon man. As a result, most of
the testimony submlitted In the process comes from hired guns
(attorneys) rather than affected users. The Water Quallity Control

Commission (WQCC) needs to simpllfy this process to encourage more
‘grassroots’ participatlon.

2) Appolnting a “Task Force’ to review speclTic Issues |6 a good ldea.

Whenever possible, the WwaCC should appoint a Task Force of
affected Iinterests to review speciftlo Issues and make recommendations
to the Commission PRIOR to any general public Input. This process

worked extremely well and had broad support from the various Interests
during the recent disocusslions on feadlot water quallty.

However, the Commission should take Into account the efforts of
the Task Force and place more emphasls on thelr recommendations. The
Task Force’'s Input oftentimes represents & uniflied approach to arrlive
at dellcate and necessary ocompromlises; thls Input should therefore not

~- CONTINUED --



QL@ DEFT AGEICULTURE TEL No.30I-23§-4129 Sep 9,92 13:34 No.007 P.O?

Horn,
Page

2)

4%

9/2/92
2

be consldered as only ecual +to¢ all other general pubiio Inpul which
may be based on nothing more than speculative oplinion, The Task Foroe
should be Invited te share thelr Tindings with the Commission prior to
sotlciting any pubilec lnput 8¢ that the members of the Commisslion oan
understand and appreclate the thought process which the Task Force
went through in arriving at thelr recommendat!on,

These multiple—~interest Task Forces should be oreated as scon as
a specific and potentlally controversial problem is ldent|fTled by the
Commission, BEFORE the rulemaking procesa begins and BEFORE any
additional regulations are consideored. The Task Force’'s charge should
flrst be to roview the Ildent{fled problem and anawer the Tollowing
questions;

a. 18 thero a problem? If so, what 1§ it specitically?

b, Who is affected by this problem? Are all of these Interests
invoived in thls particular Task Force?

c. What are the potential voiuntary, administrative and regulatory
optlong Tor solving this problem?

d. What are the econcmic and soclal impacts of the possible options?
Which option does the Task Force recommend be Implemonted?

a. Does the Task Force’'s recommendation solve the original problem?
Coas the recommendation c¢reate any additional problems or
unintended consequences?

The Tack Force's objective, then, s to attempt to avolid additlional
regulatory burdens rather than “"review” proposed regulations.

A publlc comnigsion (s more appropriate than a scie adminlgtrator,
Through the existing commission s8tructure, there Is a better

opportunity for atl Interests to be Tfalrly represented, Replacing

this structure with a scole administrator could (ngrease the

possibliity that water guality rules and regs could be driven by a
personal agenda.

The Commisslon needs to have balanced repregentation.

The varlous members of the Commisslon should represent the many
diverse interests affected by water quallty decislons. The
agricuiture community is NOT lacking for an advantage, but we would
iike to have representatlion on the Commisslon equal to that of other

-~ CONTYNUED --
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interest groups. While agpriculture represents a distinct minority
among the Colorado popuface, it also controls neariy S0% of the water
In question. Perhaps the appolntments to the Commission should have
more detflinltive selectlion coriteria simtlar to the Colorado Water
Conservation Board -- appointees would have +to have some jevel of

expericnoe ln water quality management, and speciflic lnterests shou!d
have &t !east minima! representatlion.

5y The and the C Uld share reprasentatlon
In order to facilltate communication between the WQCC and the
&ﬁ/ CWCB, a representative of each of these bodles should be a member of

the other one, elther as voting or ex-offlolo.

€6) The WOCC should regolve eoconomic impaoct question before any declslon.

The Commission should refuse to adopt any regulations or |ssue

any declslonz without first having a firm grasp on the potentlal

soonomlc lmpact of such declsions, The appointment of a Task Force

could help to accompllish this, and at a very minimum, all potentlally

affected Interests should be Invited to comment on the Commisslon‘s
projected Impact analysis prlor to the issuance of such decislons.

7) RAcle of the Commieslon in regards to federal water polley.

Oftentimes, the Commission seems to Teel compelled to adopt new
regulations whenever a new water quality mandate Is Issued by the
federal government. <Certalnly, Colorado needs to comply with Tederal
taw. However, the ag communlty feeigs very strongly that each of the
federal mandates should be carefully considsred as to how they will
uniquely affect Colorado, and a ocompl igance strategy should be
develnped around these unique clrcumstances. We don“t think that a
minimum stendard from EPA, fTor example, should be Ilmmediately

translated into the need for additional regulatlions on Colorado’s many
water users,

An additional concern which was volced by the agriculture community,
but one that doesn’t necessarily involve the Commission structure or
QLJ function, |s the Trustration which Individual ag producers have wlth not

~= CONTINUED ~-
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knowing ali of the permit requirements which they are subject to. The
Commlssion should consider possible ways of simplifying the current permit
maze so that producers ¢an more easily find out (in one location) which
permits they must obtain for 4 speciflc project.

Steve, | would appreciate it It you could consolidate these comments
with any others which you might receive as part of the agriculture
community’s response to the Water Quality Task Force.

Sinoerely,

cutive vios Presldent
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Seplember 9,1092

Water Quality Review Task Force
Office of the Governor

136 State Capitol

Denver, Colorado 80203

~ RE: Water Quality Regulation and Administration

In reference to our "foous” meeting with the Task Force on September 1,1892, I
would like to confirm my comments and elaborate on them a bit.

In addition to the flow of regulatery procedures and rules, I believe it is
important for the Task Force to congider the flow of communication regarding
these ' matters, In arder te i{nvelve those who are to he subject ta naw aor
improved regulations in the development and ruling process, early notification
needs to be part of the system. As was pointed out in the focus meeting, early
natification is key ftn the fairness and nomplateness af tha hearing process,

The exanple I would point to was well brought out in the focus meeting by the
cattla feeders. Tn arder to estahbligh an economic cost &ssociated with new
regulations, economists and business persons need time to do surveys, compile
facts and enalysis. and complete investigations. Most economic studies or
surveye will take considerable time to develop a&nd refine. If the burden of
investigation of economic impacts is to rest on the industry to be affected, then

this "lead" time must be built into the framework of the development of
regulations.

In the case of agriculture, this notification should proceed to the affected
groups from the Department of Agrioculture. Therefore, we feel theat the
Departhent of Agriculture must be included in the network of communications at
a very primary level,

The Department of Agriculture should be involved for a number of reasons.
Traditicnally, the DOA has been the regulatory agency for agriculture. Farmers,
ranchers and agri-busineseee have developed a comfort level with regulation by
the DOA. DOA should continus to administer regulations affecting agriculture,

Ia addition, thae DOA knows the oconstituenoiee involved in agriculture.

Agriculture in Colorado is not monolithic--there is a wide diversity among

producer groups. commodity organizations, general fara organizations, and others

involved in agrlecultural production and sales. DDA i¢ best positionaed to know

- and understand these constituenclies. With this base, DOA can serve as & sounding
board to agencies rogarding the potential impacts of regulatory changes.
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Farmers and ranchers and agri-businesses have established a working relationship
with NRA aver the yearx, and DOA has astablished s poaition of crediblility with
the ag community. These groups may be appreheneive about dealing with state
agencies with which they are not as famillar, and that have not established this
working relationship with them. Therefare, 004 can ferve as an interface between
other reguletory agencies and the ag community.

As long as the Departsent of Agriculture is kept "“in the laoop"” rvegarding
potential changes in water quality regulation and administration, agricultural
organizations like Farmers Union will feel comfortable participating in the
process. We may see regulatory changes proposed that we consider objectionable,
but if we know well in advance, we can prepare our case. Win or lose, we have
had our chance to participate in the process. It {s when regulatory changes are
made without our foreknowledge and without 2air opportunity to react and
perticipate in the debate, that we cry "foul”.

The importanoce of good communjoation and flow of information cannot be overlooked
or taken for grented.

Thapk you for your ccoansiderstion.

- -

Sincerely,

B
Bill Thompeog
Assistant to the Preeident

oot Steven W. Horn, canniseionef, Department of Agricuiture
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THE COLORADO ENVIRONMENTAL CAUCUS

1405 Arapahoe Avenue, Boulder, Colorado 80302

(303) 4404901
G September 9, 1992 RECENVTD
Mr. David Holm '
Water Quality Task Force SEP 1 0 1992
Colorado Department of Health
4210 E. llth Avenue WQCD-Liracior's Off,

Denver, CO 80220
Dear Mr. Holm:

The Colorado Environmental Caucus wishes to thank you and the Water
Quality Task Force for listening to the environmental community’s concerns
over the possible transfer of the Water Quality Control Division (and
Comnmizeien) from thas Colorady Dapartment of Haszleh (CDHY tu the Department =F

Natural Resources (DNR). By means of this letter, we wish to summarize the
concerns we expressed at the meeting on August 27.

HB 1200 requires the task force to make recommendations regarding how
best to maintain an effective water quality contrel program in Colorado, how
best to integrate water quality control with water quantity considerationms,
and with public health, envirommental protection and natural resource programs
and how best to utilize available state resources to promote the protection of
water rights and the state’s waters’ quality. As a practieal matter, however,
most members of the Caucus understood the thrust of the Task Force's inquiry
to be whether the Divisicon should be moved from the Department of Health to

(@ the Department of Natural Resources as & way to reach the goals of the
statute.

The Caucus feels that considerable logistical complications are likely
to be incurred if the transfer is implemented. There must be a clear benefit
to state government's administration of water quality and natural resources
and/or other benefits. Otherwise, it is eclearly not worth the trouble to
effect the transfer. In other words, if it is not badly broken, do not
attempt a major fix.

There could be some benefit from having water quality and water rights

administered oy che same departmenc., Iu fact, the Caucus iy 4ware that states
. with high levels of integration of water quality and water quantity

administration {(often with other environmental programs) have interested
parties expressing less dissatisfaction with their systems. And, the Caucus
agrees that effective incegration is necessary. None-the-less, the Caucus
does not faver achieving this integration in the State of Colorado by moving
the Division to DNR.

The Caucus urges the Task Force to reject moving the Division to DNR for
several reasons. Chief among them is that some parts of the Division’s water
quality administratien, especially drinking water, belong in the Department of
Health. For every situation where the Division is enforcing a water quality

@/ National Audubon Society « Clean Water Action » Environmental Defense Fund « National Wildlife Federation
' The Wildemess Society = Colorado Audubon Ceoundl = Colorado Envirorunental Coalition »
League of Women Voters of Colerado » Colorado Mountain Club » Colorado Trout Unlimited «
Colorado Whitewater Association » Colorado Wildlife Federation « Holy Cross Wilderness Defense Fund «
Political Action for Conservation* Sierra Club Rocky Mountain Chapter » Western Colorado Congress ¢
Western River Guides Association® Denver Audubon Society » Denver Group, Colorado Mountain Club
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regulation that affects the exercise of a water right, there is a situation
where the Division is enforcing a water quality regulation that may implicate
enforcement of regulations governing hazardous waste or that may affect work
being done by the Department of health’s epidemiology or laboratory divisions.
Any problems with departments not communicating well with each other would
thus not be helped by transferring the Water Quality Control Division (WQCD)}.
Rather, it would be a case of relieving one problem (water quality/water
riphts coordination) at the expense of creating another (health functions in
different departments instead of all in one department).

A central issue in the proposed transfer is: where would the drinking
water section go? Having drinking water separate fxom the rest of the Water
Qualicy Control Division is clearly not a good idea, as discussed above, But
ic would not be easy to move this section of DNR along with the WQCD because
drinking water is controlled by the Board of Health. It would seem to create
an administrative nightmare to have a Board from one department administer an
agency of another department.

Similarly, if the Water Quality Control Division goes to DNR how will
the Health Department’s lab be administered, since the WQCD is the biggest
user of the 1ab? Since CDH engineers now handle both drinking water and
discharges, will a transfer require the hiring of additional engineers? We
ask that the Task Force answer these and other practical questions before
recommending that the transfer take place.

Given the historic tensions between the administration of water ripghts
and water quality control programs in Colorado, it might not even be a good
idea to have water quality and water rights administration in the same
department. Perhaps, it would be best for each of these issues to have their
advocates in separate departments, If they were in the same agency, that
agency is likely to have a difficult time determining its mission. The
predominantly regulatery nature of the Division’s programs is fundamentally
different from the types of programs administered by the Office of the State
Engineer or the Water Conservation Board. (The latter, for example, has no
permit programs that require enforcement in the way thacr the Division‘’s '
discharge permit program or even its 401 certification responsibilities do., In
the CDH, on the other hand, the regulatory function is common to all the
environmental programs it administers.) Were the Division placed under the
same roof as that which houses the state's water quantity administration
functions, the director of the merged agency would have to make many hard
decisions and choices. Most of these would end up being made on the basis of
which group applied the most political pressure. In almost all cases, the
Caucus fears that the water developer and user community would have the upper
hand. 1In the end, water quality protection would not have an even chance.

That raises a related issue concerning the regulatory system for water
quality. Given the extremely formal rulemaking procedures used by the Water
Quality Control Commission, many members of the public are, in essence, shut
out of the process, or at best, allowed only a minimal role in formulating

o
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rules and regulartions on water quality. Caucus groups like the Colorado
Environmental Coalition, Colorade Mountain Club and the League of Women voters
cannot afford the lawyers and experts necessary to be parties to rulemaking
proceedings. It has been our experience, however, that the water development
community, 1s always able to do so., This makes these proceedings one-sided,
Some way must be found to level the playing field, that is, to ensure that all
interested groups and individuals have an opportunity to participate and that
water quality is treated equally with water rights,

Moving the water quality rulemaking process to DNR will not make it less
formaliscic, nor less fruscracing for the parties who parcicipate or for the
interesced members of the public who presently do not have the resources ©o do
so; rather, the process needs reformation. The Task Force could recommend
such restructuring without consideration of any transfer of agency from one
department to another. In addition, to the extent that the Caucus believes
that many of the difficulties under the present system arise because it
fosters a symbiotic relationship between the Commission and the regulated
community, it is reformation of the process and increasing access for the
public to the decision-makers that will benefic the system. Simply moving the
agency from one department to another doesn’t address the problem; such a move
is, in fact, irrelevant to the Caucus’ criticisms of the present system.

One way to help ensure coordination of water quality and water rights
might be to have one or more of the following as ex-officio members of the
Water Quality Control Commission; the state engineer, the Director of DNR and
the Director of the Water Conservation Board. It is our understanding that at
least two of these positions used to have a seat on the WQCG.

Another important issue is sharing of data. Water quality data are
useful to various divisions of both the Departments of Health and Natural
Resources. It is important that data gathered by one division be available to
other divisions within that department and to the other department. Right
now, it appears that the Water Conservation Board does not use water quality
data. But in the experience of one Caucus member, the Department of Health
ftandled and shared ics dara ameng cother agencies veiy well.

Moreover, the Caucus believes that mechanisms already exist to foster
the Integration of water quality and water rights programs. Legislation
adopted in 1990 (SB 181) created "implementing agencies"™ that are given the
responsibility to address certain ground water contamination issues within
their jurisdietions, subject to veto authority of che Commission. This
legislation also required cthe Commission and Division to consult with the
Water Conservation Board and State Engineer regarding the impacts of their
actions on the exercise of water rights. The Caucus suggests that before this
Task Force recommends moving the Division, the Task Force first consider
refinements to the measures that the legislature put inte effect two years
ago.
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In summary, the Caucus sees no reason to transfer the Water Qualicy
Contrel Division to the Department of Natural Resources. The administration
of water quality will not improve; it could get even worse than it already is.
Thus, we strongly encourage the Water Quality Task Force to recommend to the
General Assembly that such transfer not be implemented.

On behalf of the Colorado Environmental Caucus, 1 wish to thank you for
giving me the opportunity to offer these comments.

Sincerely,

Wt ?ur/[/M]/

Hester McNulty

cc: Evans
Cauvcus members
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September 16, 1992

Mr. Kenneth Salazar

Executive Director

Department of Natural Resources
1313 Sherman Street

Room 718

Denver, CO 80203

RE: HB 1200 Task Force
Dear Mr. Salazar:

At a meeting on August 17 members of the Water Congress met with Ken Salazar and
Steve Horn as well as with a few members of the Governor's Task Force who were
appointed to conduct the study specified in HB 1200. At the end of the meeting the
Water Congress requested an opportunity to present written comments on the HB 1200
issues as well as provide issue-relaed examples as requested by attending Task Force
members. The following observations are a result of several meetings with a
subcommittee of Water Congress members who have been involved with the Water
Quality Control Commission (hereafter "Commission") and are qualified to evaluate the
Comnmission's adequacy over the past number of years.

It is the general perception of those who deal with the Commission that the Colorado
walter quality program is hampered because the Commission’s initial perspective on many
water quality issues reflects a lack of sensitivity to water allocation issues and often
ignores constitutional and statutory mandate. The following list was completed in
response to the request for examples and is not meant to revive old grievances, but
rather to assist the Task Force in evaluating the Commission’s impact on the water
dependent users,
1. Commission decisions appear to be politicized. For example, a member of
a regulated entity was told by a former Commission member that the
Commission would reconsider reclassifying the reguiated entity’s water, if
the water user would stop lobbying for legislation which effected the
Commission. Further, there appears to be some coercion to accept the
Commission’s rules as promulgated. For example, some members of the
regulated community have been consistently chastised by the Commission
for assisting their elected officials in redressing Comrnission actions which



impair property rights. The Task Force should be aware that water is a
legally recognized property interest, and that many of the water uses
adversely effected by Commission decisions are dedicated to public
purposes.

Classification by the Comumission of stream segments without adequate
information regarding existing uses and current water quality information
improperly shifts the burden of gathering this vital technical information to
the water rights holder. An egregious example of classification without
information occurred when the Commission proposed applying drinking
water standards to groundwater located under several Front Range
communities. While the Commission wants to protect public heaith by
"erring on the side of the angels", this has resulted in over-regulation, and a
failure to develop information on extant water quality conditions in order
to establish an historic baseline to assist in informed decision making, The
Commission's eagerness to promulgate rules based on insufficient
knowledge is in contravention of its own standards, Often either courts or
the legislature appear to be the only solution to rules promulgated without
information. For example, the high quality 1 and 2 designations on the
Gunnison and lower and upper Colorado River were made without
adequate facts and appeared to effectively preclude water development of
the remaining compact sources of water on the West Slope. A lawsuit was
filed on this matter, and additionally, HB 1200 attempted to remediate the
designation problems occasioned by the Commussion’s rulings. However,
appropriate designation is clearly an issue which should have been
addressed at the Commission level without the expense and hardship of
litigation and without the need for legislative scrutiny.

There is a failure by the Commission to understand the effects of their
rulings and to account for other regulations. Upon promulgation any water
quality standard establishes the standard for clean up of Superfund and
other sites. For example, in the blanket groundwater classification,
discussed under paragraph 3, a drinking water standard would have been
established for clean up of CERCLA sites in the Denver area without any
consideration of the reasonableness, attainability, cost, or impact on overall
water quality of such a requirement,

The Commission has failed to assure that "the water quality benefits of
pollution control measures have a reasonable relationship to the economic,
environmental, energy and public health costs and impacts of such
measures” as required by CRS 25-8-103. Further in setting water quality
standards the Commission is mandated to examine the "economic feasibility
of treatment techniques.” CRS 25-8-204. Finally, the Commission is
forbidden to promulgate regulations which cause material injury to water
rights. CRS 25-8-104. The commission has either failed to follow the
statues, or in its application of the statutes, has failed to act responsibly or

\«'J



reasonably. For example, the Commission has chosen to reguiate the
indirect impacts of activities which may have an incidental effect on water
quality as part of its 401 certification review. This is interpreted as
allowing the regulation of water diversion activities even though they do
not result in the discharge of pollutants, but merely change the flow
patterns. There is no statutory basis for such an approach. In addition,
antidegradation designations can result in a prohibition of future water
diversion activities on ONRW segments, or can greatly increase the costs
associated with water development on high quality segments, even though
beneficial users would be fully protected and no pollutants were added as a
result of the water projects.

The Commission has failed to determine what is a reasonable standard of
risk. In setting water quality standards for toxics, the state should factor
the economic effects of treating effluent to low levels needed to achieve
10-® protection levels and should better recognize the multi-layered
elements of conservatism built into the health studies {i.e., assumptions that
the same person drinks the same water for 70 years in vast amounts and
that this stationary individual is most susceptible to health problems, or
that the same person consumes large quantities of native fish [versus
stocked fish] from same stream over a lifetime. If the Commission re-
examined the basis of the assumptions and interpreted them rationally,
more reasonable regulatory requirements would result without undue risks
to public health.

The constituency of the Commission are the people of the state of
Colorado and not the Federal Environmental Protection Agency. Yet the
Commission often appears to act solely in resonse to EPA pressure. EPA's
standards are often based on inadequate science and resuit in poor policy
choices. The control of hydrologic modifications, which addresses how
diversions and reservoirs are operated, was made an issue before the
commission at the insistence of the EPA and with no apparent Commission
resistance. The regulation of hydrologic modifications is not statutorily
authorized in state or federal legislation, and oniy after great expense to
the regulated community was a consensus document developed. A further
example of EPA dominance and regulation without scientific basis is the
biological diversity or "biocriteria” standard currently proposed by EPA.
Implemeniation of such a program in the fashion advocated by EPA could
have far reaching implications on water allocation decisions. The water
quality program should be a pro-active, pro-water allocation full compact
and entitlement usage undertaking, rather than one which automatically
acquiesces to EPA desires.

The Commission has failed to provide for a full and fair hearing during
rulemaking by placing severe constraints on the right to present and cross-

/~ examine witnesses as a part of the hearing process. Often only a few are
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allowed to present testimony and to cross-examine. The witnesses answer
is counted as a part of the questioner’s time. Therefore a staff witness
could give a lengthy answer because he would know that by taking a long
time there would be no time remaining for further questions. Such a
procedure results in a fundamental denial of due process.

While this listing of problems is not all inclusive, it is intended to demonstrate the scope
of the issues regarding Commission performance and the impetus for the passage of HB
1200. Moving the Commission from the Departmen: of Health to the Department of
Natural Resources may not rectify the problems raised, but the Task Force study should
focus on the best way to accomplish the following:

1.

The state needs to take a leadership role in accomplishing the water
quality goals of Colorado. The Commission and Department of Health
have failed to advance the interests of Colorado, as a semi-arid state
governed by the prior appropriation doctrine, in the federal legislative
arena. The climate, hydrology and topography of our state demand site-
specific, informed classifications and standards as well as implementation
procedures. Further, water rights are not being protected in current
federal proposals, such as S 1081. There is an increasingly intense
movement at the federal level to focus on the physical and biological
integrity of the nation's waters (water quality, aquatics, bugs, flow regimes,
wetlands, wildlife using water from water bodies, the need for “natural”
runoff, etc.). Therefore, there is a need for the State of Colorado to work
toward and be an-articulate voice for Colorado public policy interests.
Congress may unintentionally preclude natural resource development by
citing water quality issues. This HB 1200 Task Force should uitimately
study how to identify the future problems facing protection of both water
rights and water quality, and devise an organization best able to deal with
them. The State of Nebraska and other downstream states will use water
quality and environmental issues to stymie Colorado water development.
The citizens need an organization that can fight for Colorado interests in
national forums.

The Commission should comply with the clear legislative direction
provided by the statutes. For example, CRS 25-8-102 and 204 require a
cost/benefit analysis when classifying waters or directing treatment
techniques. The Commission should develop and apply a cost/benefit
analysis in these instances rather than automatically stating there is no
adverse economic impact resulting from Commission activity. Also, as
discussed earlier, the Commission has classified water and set water quality
standards without sufficient information in contravention of the clear
mandates of CRS 25-8-203 and 204.



3. The Commission should recognize the constitutional and statutory
protections guaranteed to vested water rights. Any damage to these rights
should be viewed as a regulatory taking by the Commission and the water
rights holder should be compensated by the state.

4 The Commission should work with related state agencies as directed by the
legisiature. The state engineer and the director of the Colorado Water
Conservation Board are to be consulted by the Commission "before any
decision or adopting any rule or policy which has the potential to cause

- material injury to water rights." CRS 25-8-104. [emphasis supplied). This
is not merely advisory language as interpreted by the Attorney General, but
rather a clear legislative directive to gather state resources in order to
assure informed rulemaking by the commission. It may be useful to trigger
consultation when an agency rule or policy necessitates a water rights
holder to spend money in order to utilize historically protected water for
beneficial use. In any event, intra-agency cooperation is crucial to
accomplish water quality protection.

5. The rulemaking procedures of the Commission should be re-examined.
The propensity to regulate through rulemaking appears to reflect an
attitude endemic to the Department of Health. Water quality is a critical
issue of statewide concern which deserves a thoughtful and knowledgeable
ongoing response. The Commission has too many rules based on too little
information by doing sc¢ and has undermined the credibility of the entire
water guality program. Rulemaking is expensive, caumbersome and not
always capable of allowing a complete opportunity to be heard in keeping
with due process principles. The Commission needs to establish a
procedure in which reasonable people can discuss the issues.

Thank you for the opportunity to submit this material by the subcommittee of the Water
Congress. The Water Congress would like to continue in a dialogue with you to create a
workable and credible Water Quality Control Commission which is responsive to proven
needs in the state as well as to legislative mandate. Please call me at 628-6565 if you
require further information or have questions; we look forward to working with you on
these important issues.



We would appreciate it if you could forward these comments to the Task Force
members.

Sincerely,

5 s D\,u,u(G.PL
Sara Duncan
Chairman, Subcommittee
Water Congress HB 1200
1600 West 12th Avenue
Denver, CO 80254

cc: Leo Eisel
Jerry Raisch
Peter Evans

WuCong
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STATE OF COLORADO

EXECUTIVE CHAMBERS P

136 State Capitol ’ N f%

Denver, Colorada 80203-1792

~ewetT B012 92

EXECUTIVE ORDER Roy Romer
Gavemnar

WATER QUALITY REVIEW TASK FORCE

WHEREAS, maintain;ng an effective environmental quality
program is in the best interest of the State of
Colorado for current and future generations; and

WHEREAS, water quality protection is a vital part of
environmental protection, and requires a high
degree of coordination with public health and
other environmental programs; and .

WHEREAS, water quality decisions and water rights
decisions in the future will determine the
attractiveness of Colorade as a place to live,
do business, and visit; and

WHEREAS, the State of Colorado has a strong tradition of
protecting Colorado's compact entitlements and
water rights and this tradition should be
continued while recognizing that water quality
protection and water rights administration are
strongly interrelated; and

WHEREAS, over the last several vyears, debate has
continued in the State about thé organizational
placement of water gquality control programs in
the State of Colorado; and

WHEREAS, House Bill 92-1200 requires the completion of a
specific study on this subject to be presented
to the General Assembly by November 1, 1992;

NOW THEREFORE, I, ROY ROMER, GOVERNOR CF THE STATE OF
COLORADO, UNDER THE AUTHORITY VESTED IN ME BY THE
CONSTITUTION AND LAWS OF THE STATE OF (OLORADO, HEREBY
CRDER AND DIRECT:

1. A Water Quality Review Task Force is hereby created
and will be comprised of (1) the Executive Directors
of the Coloradc Departments of Health, Natural
Resources, and Agriculture; (2) a member of the Water
Quality cControl Commission; (3) & member of the
Colerado Water Caonservation Board; (4) two
reprasentatives from the Environmental Caucus; (5) two
representatives from the water development community;
(6) two representatives of dischargers subject to



water quality control regulations; (7) a
representative of agricultural producers; and (8) one
representative of a local government health
department.

The Task Force will be staffed by the Colcrado
Departments of Health, Natural Resources, and
Agriculture.

The Task Force shall undertake a study concerning the
organizational placement and efficient conduct of the
water quality program of the state. That study shall
in¢lude an evaluation of the following parameters:

{(a) maintaining the most effective water quality
control program for the State of Colorado;

(b} integration of water quality control programs
with public health, environmental protection,
and natural resource programs in a manner which
will assure the most effective protection of
public health, water rights, and environmental
quality for the state.

(¢) integration of water quality control and water
guantity considerations in a manner that will
create the best public policy for the State of
Colorado;

(d) the most efficient utilization of available
human and fiscal rescurces within the Department
of Health, the Department of Natural Resources,
and the Department of Agriculture to promote the
protection of the State's water gquality and
water rights; and -

(e} other issues the Task Force deems necessary to
complete the study.

The study shall be submitted to the Governor and to
the General Assembly with its conclusions no later
than November 1, 1992.

This Executive Order shall expire on June 1, 1993.

Given under my hand

and the Executive Seal

of the State of Colorado,

the sixth day of August, 1992.

R Romer
Governor
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