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TO J'ImBRAL DDG'!' RB~ORY C:moctSS%011 
ABD 'rD HA!rl:OB'S IUVTmS: 

A CASE FOR RUORH OJI HYDROPOlf'Ell UGULA!rl:OH 

The Federa~ Enerqy Regulatory Commission {"FERCft), is a little
known federal aqency that is charqed with licensinq and 
requ~atinq private hydropower dams on naviqable rivers in this 
coun~:y. FERC's record over the last decade on hydropower 
policy, as documented in this report, demonstrates that it is an 
aqency t..~at: is out of touch. with the public and the fundament:al 
envi:onmental policies of this country. 

Indeed, FERC displays an arroqance and disreqard for the 
environment and principles of fundamental fairness rarely seen in 
government: today. over the years, the commission has 
consistently shown an aqqressive pro-hydropower development bias 
(which is reflected by the resumes of the Commissioners a~~ointed 
over ~~e last 20 years). T.his is an agency whose staff conducts 
sec=e~ Mee~inqs wi~~ indus~=¥, tha~ iqnores the recommendations 
of state and federal na~ural resource aqencies on important 
envi:~nmenta~ issues and all but excludes citizens from 
meaninqfu~ involvement in its decision-makinq process. In 1986, 
Congress amended ~e Federal Power Act to require FERC ~o qi ve 
equal consideration to nonpower values in relicensinq decisions. 
Yet, to this day, FERC has failed to fulfill that statu~ory 
mandata and qive serious consideration to such values as enerqy 
conse~ration and fish and wildlife protection in relicensinq 
cases. 

This aqency ~ust chanqe ~~e way it does business. !f it does 
not, ~ere will be profound and possibly irreversible 
conse~~ences for many of America's rivers over the next half 
cent:L..-y. Most critical is the fact that the Commission must act 
on applications to "relicense" 237 existinq hydropower dams whose 
licenses expire in 1993. This is the most dams up for 
relicensinq at any time in history. Most of these dams were 
oriqinally licensed and constructed early in this century, well 
before their environmental impacts on a watershed and on aquat.ic 
species were well understood. Indeed, environmental 
considerations, includinq such fundamental issues as fish 
passaqe, were iqnored. These 2J7 dams on lOS rivers, the class 
of '93, are now before FERC for relicensinq. 

A~·~ouqh FERC' s recent record on environmental matters ref~ects 
scme modest improvement over the past, there is still a .~enta~ity 
within FERC to ~~bber-stamp these relicensinqs, requirinq minimal 
conditions or operational chanqes to improve the river 
envi=onment or mitigata for ?as~ ecoloqical da~aqe. Recent FERC 
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decisions indicate that the Commission is still insensitive--and 
at times hostile--to the environment. 

As this report indicates, there is a daspuata need to estaDl.ish 
~a~anca on the Commission and to restore its cradihi~ity with the 
pul:»l.ic and other qovermumtal. aqancias. To address this 
situation, American Rivers, and a national. and raqional. coal.ition 
o~ conservation and recreation orqani:ations, al:'a u:qinq the 
P~asident to appoint new PERC Commissioners who a%'8 kDowl.adqaabl.a 
al:)out hydropower daval.opmet and its impacts on the river 
environment as wel.~ as enarqy production. 

THE COHH%SSZOBERS: A KZSTORY OP ~ALABCE 

When President Bush nominated William Liedtke, an oil and qas 
consu~tant, to the Federal Enerqy Regulatory Commission (FERC) in 
l.992, Rep. John Dinqell, (0-MJ:) , the Chair of the House Energy 
and Commerce Committee, wrote to the Secretaries of the Energy, 
Interior, and Commerce Departments to complain: 

I find it ~=oublinq that a review of the memberships of the 
Commission fails to produce a sinqle ~ember who has a 
background in environmental matters, particular~y fish and 
wildlife and natural resources matters, as they =e~ate to 

.. 

hydropower issues. (La~ter of June 10, 1992.) ~ 

As a review of the followinq list of appointments to FERC over 
the past 20 years indicates, congressman Oinqel~ was correc~. 
With one exception, 1 it is difficult to sinqle out any 
commissioner in the past 20 years with significant: environmental 
po~icy expertise, or even with a background in hydropower. All 
but. one of the present Commissioners, and twelve of the 23 
commissioners nominated to FERC in the past 20 years, have ccme 
from the enerqy industry, and particularly from the oil and qas 
industry. Nearly a third (7) of the Commissioners are from 
Texas. 

Of all the Commissioners confirmed in the past twenty years, only 
one, James Watt (who later qained. fame as Secretary of the 
Interior), claimed. durinq confirmation hearinqs to be a 
''conservationist." As the summary that follows indicates, with 
few exceptions, FERC has been filled with political acquaintances 
and energy industry nominees without any backqround, knowledqa or 
interest in the impacts of hydropower developmen1: on the 
environment. 

1~lizabeth Moler, now actinq Chair of the Commission, served 
as senior counsel and a staff member to the Senat:a Energy and 
Natural Resources Commit~ee for ~Nelve years. ~ 
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commissioner 

Will.iam L. 
Spr~qar 

(1973) 

Dons. ~th 
(1973) 

John El. 
Holloman 
(1975) 

Richar: -· 
Dunham 
(1975) 

J'amas G. 'Nat-: 
(1975) 

C!larlas 3. 
CUr1:i.s (1977) 

Gaorqa R. 
Hall (1977) 

Matthew 
Eolclen (1977) 

Georqi.ana 
Shalclcn 
(1977) 

John D. 
euqhea (1980) 

c:. M. Butler 
(1981) 

An'Chony G. 
Sousa (1981) 

Employment Backqrqund 

?or.=ar cong:assman from Illinois, :ankinq ~ority member of 
Inta:sta-ca anc1 ~oraign COmmarca comm.ittae. 

Commissioner, Arkansas Public S~ica COmmission. 

Attorney ill privata practice spec:ia..l.i%inq in labor law. 
Cl.ients included Mississippi Powar and L~qht and Mississippi 
Valley Gas Co. gollaman served on ~a 3oard of tha ~ombiqbea 
Valley (Mississippi) Wa-cer Manaqament Oisl:rict f:om 1961-
1964: confir.mation haarinq record doas not indicate any 
knowledqe of hyd:opowar/envi:onmantal issues. 

Deputy Di.rect:or of tha Oomes-cic Council; assistan1: to tha 
Vica President for Domas-cic Affairs. 

watt, who ~ad ~aen d~a~or of :ha 3ureau of ou:dcor 
Recrea-cion a1: ~he In-eerier Dep~~ent, labelled h~self a 
"ccnserva-cioni.st~ dur~~q his ccnf~tion hear~q. Watt was 
also secre1:ar/ of :he Natural ~esources Commit~ee of eha 
crni.ted Staeas Chamber of cammarce ::am !966-69. 

Atto~ay for ~ash~qecn law fi-~ represan~L~q various power 
compan.ias. 

Economic advisor to the Atomic ~nerqy Commission. 

~saioner, Wisconsin Public Service COmmission; pol~t~c~ 
science professor, Un.iversity of Wiscons.in. 

ActU\q cha.iJ:, o.s. CJ.vil SarYica ~ssion; personal 
aaa~stant. Rap. Regan c.a. Morton. 

Attorney in Lubbock, Tazas. reprasam:i.Dq various anergy
ra~atad c:l~ants. Asaistant attorney general !or 1:ha Stata 
ot 'l'axas. 

Attorney, American Natural Raaourcaa Co., Oat.rait. MI; 
drafted Reaqan transition documan~ on na~ura~ qas; 
adml..n:istra-ci.va assl.s-canc t:a Sen. J'obn 'rower (R-TX). 

Vic:a prasidan~ and qanaral counsel, Bawa.i~an Telephone Co.; 
admi.nis:=a-cive law judqa, california ?ubl~c Otili.ti.ss 
~iss ion. 
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OlJ.var G. 
Ri.c:harcl 
(1982) 

Raymond. J. 
O'Conna: 
(1983) 

Charles G. 
St:a.D.lcn 
(1984) 

Marcha o. 
Hesse (1986) 

c. M. Naeve 
(1985) 

Charles d.. 
Traband.t 
(1985) 

El.i:abeth d.. 
Molar ( 1988) 

Jer:::y r.anc;dcn 
(1988) 

Mart.in L. 
Allday (1989) 

Branka TGJ::z:i.c 
(1990} 

Wi.llfam 
LJ.acltka 
(1992) 

Laqisl&t.iva asaistam:, sen. Lloyd. BeDtsea (D-'f'X). 

Attoz:nay, comsoliciatacl Edison co. of New York; seDi.oJ:> vica 
pnaiciant, !nargy systems, Citibank. o' conner' s c:onti=maticn 
haarinq testimony cioaa net indJ.c:ata any backgrauncl in 
hyd:opcwar. 

Ccmmissicnar, Illinois Dapaz:tmant of COmmarca ~ economics 
professor, Soutllarn Illinois trni. varsity. 

Assistant Sacrata:y, Manaqemant and. Administrat.icn, !nargy 
Department; member, OMS Task Forca en Ma.nagamen1: Rafor.n; 
director for data managamant, American Hospital Associa1:ion. 

Lobbyis1:, Aml.ncil t1SA; lawyer, conoco; vice-president Mi.d
c:ontinent Oil and Gas Association; leqislative director fer 
San. Lloyd 3antsen (0-TX). 

Nuclear submarine officer, trnitecl Sta1:es Navy1 program 
manager for Tetra Teen, Inc. of Arl.ing"t:cn, VA, a consulting 
fir.m with anergy clients. 

Counsel, Senate ~narqy and Natural Resources Commit~ee. 

President and owner of Texas Inc:amarJt Gas co. ; president:, 
Natural Gas Society of the PeJ:m.ian Basin; owner, Langctcn 
Associates of Mi.cllancl, TX, a p81:r0laum consulting fi:m~ 
for.marly worked for Oalhi Gas co. and Houston Natural Gas 
ca. 

Attorney in privata practice in Midland, Texas, rapresantinq 
oll anci qas fi=ls. 

Vica president, AOS Consultants r ~waukee, WI, a ccnsult:inq 
fil:m spec:ia.ll.:inq in. valuations and. appraisals for alect:ic 
aDCl qaa ccmpaniaa. 

Oll anci gas consultant iD OJclahcma Ci.ty, OX; indapelldarlt 
qanaral p~ar, Mar:ill Lynch Oklahoma Van1:ura Partners 
(oil anci qas) ; a1:toz:nay, Superior OU co. 
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"Of~ the Record" with Ind.ust:y 

The Commission and its staff maintain a cooperative and 
supportive relationship with the hydropower indus1:.....-y. FERC 
commissioners and staff have enqaqed in secret "otf-the-record" 
consu~tations with applicants to discuss significant matters 
affeceinq licensinq and relicensinq decisions. 

one recent example of a "behind-the-scenes" deal occurred last 
year durinq the relicensinq of the Ripoqenus Hydroelect=ic 
project on the West Branch of the Penobscot River in Maine. As a 
result of repeated requests from the u.s. Fish and Wildlife 
service and conservation groups, includinq Trout Unlimited, FERC 
initially 1:old the dam owner that an instream flow study for 
fisheries below the dam would be required. Shortly thereafter, 
FERC staff held private meetings with the applicant and decided 
to cancel the study requirement. The u.s. Fish and Wildlife 

· Service complained to FERC, since it had not received notice of 
FERC's mee~inq with ~~edam owner, and had not even been 
consu~ted about FERC's decision to drop the study request. 

Conservation groups, includinq Trout Unlimited, stronqly 
pro~ested the decision, because it ~as made in secret and in 
appargn~ violation of the Commission's own regulations that 
forbid such non-~ublic meetings. The commission staff refused, 
however, to reconsider the decision. 

NEPA Revisited 

It was 1987, nearly 20 vears after ~nac~ent of the National 
Envi;onmental Policy Act fHEPAl, before FERC finally adopted the 
CEQ regulations to implement this quintessential environmenta~ 
law. It ".-las 1985 before F'ERC beqan to even prepare environmenta~ 
assessments of projects; even today, these assessments are 
larqely "boilerplate" with few independent: ana~yses of fisheries, 
enerqy or economic alternatives. In testimony before the House 
Enerqy and Natural Resources Subcommittee, David Conrad of the 
Nationa~ Wildlife Federation cited FERC as havinq the worst NEPA 
·compliance record of any federal agency. 

Based on current understandinq, it would appear that FERC intends 
to require environmental :impact statements in only a limited 
number of relicensing cases--where additiona~ construction is 
beinq requested. It seems beyond question, however, ·th~t 
existinq FERC-licensed dams will have a significant impact on the 
environment over the next 30 to so years. The cumulative impact· 
of multiple dams wi~~in a single watershed should also be 
considered and studied before any relicense is approved. It is 
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hard to justify FERC's continued attempts to avoid the full 
satisfaction of NEPA's requirements. 

Despite the requirement of the l986 Electric Consumers Protection 
Act that FERC qive "equal consideration" to power and "non
power•• values (such as fish, wildlife and recreation) , the 
Commission still refuses to take this law seriously. In fact, 
FERC seems to look at environmental protection solely in terms of 
the effect that any proposed environmental requirements would 
have on the economics of a project. In a memorandum relatinq his 
experience with FERC's hydropower division, a field supervisor 
for t..'le u.s. Fisb. and Wildlife Service, stated: "All other 
projec~ features are compared to hydropower production on an 
economic basis. If an environmental feature reduces hydropower 
benefits, the feature is dropped." (Memorandum of United States 
Fish and Wildlife Service Field Supervisor, Tulsa OK, to OSFWS 
Reqional Director, Albuquerque, New Mexico, April 24, l992.) 

J:ndustry Consu~ tant Hired: "Dams Are usn 

FERC's decision last year to hire the enqineerinq consu~tinq firm 
of Stone & Webstar to carry out environmental s~dies added fuel 
to ~~e fire of concerns about ~~e Commission's commi~ent to 
addressinq the il:lpacts of hydropower on the environment. The 
lucrative contract with Stone & Webster could be worth $46 
mi11ion over the n~ five years. Given Stone and Webster's 
extensive work on :behalf of hydro indus't:.-y clien-cs, the contract 
raises at least ~~e appearance of a conflict of interest. 

Stone & Webster has been actively involved in the construction of 
new dams and the preparation of consultinq reports for dam 
operators involved in FERC licensinqs. The fir:n's hydropower work 
inc1udes, for example: enqineerinq consu.ltinq for A11eqheny 
E~ectric Cooperative's Raystown Project (PA),. l986; erosion study 
for Independence Electric's Warrior project (AL), 1988; dam break 
study for Great Northern Paper's Eas~ Mi1linocket Dam (ME), 1989; 
safety, stabi1ity and earthquake studies for Great Northern 
Paper's Ripoqenus Dam (ME), 1986, 1992; enqineerinq for Grant ca. 
Ptm No. 2 's Wanapum and Priest Rapids Projects (WA) , 1990; 
enqineerinq upqrade for Mt. Hope Hydro's Mt. Hope Pumped Storaqe 
(NJ), 1992. Althouqh the firm's annual reports do not revea~ the 
exact amount of money these operations qenerated, it is clearly 

) 

substantial. 

, In 1990, Stone & Webster orqanized the Hydro Re~icensinq . ·x A~~iance, a coa1ition of six consultinq firms that planned to 
\! work jointly on a number of hydropower relicensinq projects now 

\\._{ before the Commission. Ac:cordinq to a news release announcinq 
\ the group's creation, Stone & Webster planned to specialize in 
" ~ ~sh protection and dam sta.bi~ity studies for dam owners, ~Jo 

areas in which it iscnow involved as the commission's consultant. 

-- 6 -- -



Al thouqh n:RC and the company have acknowledqed. that a ccnflict
of-interes~ ques~ion exists, the Commission nas defin~d the tar:· 
nar:owly ta apply only where Stone & Webs~er has a pr1vate 
cont=acc for a particular dam. 

rn such cases, another entity will perform the studies. It is 
not clear, however 1 whether this interpretation precludes Stone &: 
Webster from workinq for FERC on projects in watersheds where the 
fir.m has or had private cont=acts, even thouqh an adequate 
envi:onmen~al review should consider the cumulative effects of 
hydro projects ~~ouqhout a river basin. 

Moreover, regardless of Nhether dams are in ~~e same Natarshed, 
it seems obvious that objective, comprehensive environmental 
analyses per:o~ed by Stone & Webster for FERC could create 
prececents that would adversely impact hydro projects owned by 
the f ir.n' s past and fu-cure clients • Al thouqh FERC 1 s work· is co 
be per£or.ned by "Stone & Webster Environmental Services, '' this 
entity is a division of "Stone & Webster Enqineerinq Corp.," the 
company that per=o~ consultinq serrices for private industrf. 

Whe~~er n~=inq Stone & Webs~ar violates any con£lic~-of-interast 
~les, to ~ontrac~ Hi~~ a company so closely aligned wi~~ the 
verJ indus~=? that :ERe is supposed to be requ~a-cinq =aises 
serious questions abou~ ~~e Commission's commi~en't: ~o an 
objec~ive =elicensinq process. 

In its hydro licensing decisions, FERC continues to run =ouqhshod 
over ~~e s~onq objections of states, federa~ resource aqencies 
and the qenera1 public. 

Ezc~udinq the PUblic 

To the public, and for other federal and state resources 
agencies, ~e Federal Energy Requlatory Commission is one of the 
most procedura~ly impene~able difficult aqencies in government. 

The Commission's rules for pub~ic participation in FERC 
proceedinqs are complicated, ~urdensome and extremely time
consumin~. I:t is almost impossible for an ind.ividua~ citizen or 
loca~ qroups to participate in CommiSsion proceedinqs unless 
represented oy an attorney experienced in practicinq before the 
Commission. As one attorney with extensive FERC experience 
stated in testimony before a ccnqressional oversiqht committee on 
FERC last year: 

"The ==:RC process is di.f!icult at best and a niqht:nare 
at worst for inte~renors, fish and wild~ife aqencies 
and applicants alike. The general public is 
e:f~ec-:ively excluded f::om providinq '!lleaninqfu1 input." 
(Test~ony of :. Lor=aine Bodi, co-Oire~or, American 
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Rivers Northwest Reqional Office, before the 
Subcommittee on Environment, Energy and Natural . 
Resources, House Committee on Government Operations, 
May l5, l992.) 

For example, a member of the public who is concerned about the 
impact of a licensinq on a local river has q.reat difficulty even 
receivinq timely notice that an application for a hydropower dam 
has been filed wit!l the commission in Washinqton, o.c. And, even 
if they do receive notice, they have only 60 days to comment on 
the technical adequacy of the application, which could be 10,000 
paqes lonq, and miqht cos~ them $1,000 to receive a copy from the 
applicant. 

Later in the process, the Commission sets a deadline for the 
public to file papers to become a "party•• to the licensinq; this 
allows an individual or qroup to be kept informed and to have an 
opportunity to make their positions known. A complex "motion to 
intervene11 must be submitted to the Commission, alonq with eiqht 
copies, with additional copies served on all other parties to the 
proceeding. Many licensinq proceedings languish for years before 
F~C and often taka 10 or more years to be decided. The expense 
and s~ayinq power required of a concerned citizen or local qroup 
is prohibitive in such cases. 

Fish ~assaqe: Upstream Only 

FERC's rule-makinq on fish passaqe is a classic and vivid example 
of the Commission's infrinqement on the .authority <;)f other 
aqencies. In 1991, the Commission issued a new ru~e drastically 
reduc~q the seventy-year-old authority of federa~ fishery 
aqencies to mandate construction of fishways at FERC hydropower 
projects. Under FERC's rule, federal fishery.aqencies would be 
al~owed to mandata fishways only for the upstream passaqe of 
fish, eli.minatinq the aqencies' ability to prescribe downstream 
passaqa as they aad for decades! T.he hydropower industry had 
urqed FERC to adopt the regulation, which was opposed by federal 
fishery aqencies and environmental groups. 

Somehow, FERC concluded that fish only need protection when 
swimminq upst:reamr despite the massive fish losses and resu~tinq 
"chowder al~ey•• on many rivers from unscreened dam turbines. 
Soon after the regulation was adopted, FERC retroactively 
rejected fishways for downstream fish passaqe, on the basis that 
the new regulation no lonqer allowed fishery agencies to mandate 
that type of passaqe and it was ••too costly" to implement. 

FERC's ••one-way" fishway rule outraqed members of Conqress, 
promp~inq Rep. Jolene Unsoeld (D-WA) to introduce leqislation to 
reverse the FERC r~le. In addition, t."le Oepart:nen'CS of Int:erior 
and commerce, several environmental organizations and others ~ 
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petitioned FERC to revoke its ''one-way" ru~e. This fierce 
opposition finally prompted FERC to reverse itself ana re
insti.tute some authority for· the Interior and Commerce 
Depart:nents ta prescribe fishways for upstream and downstream 
passaqe. However, the rule still placed enouqh limitations on 
fishery aqencies to prompt FERC Commissioner E1izabe~ Moler to 
dissent, statinq her opinion: 

In each part (of the newest rule] the majority acts to 
l~it statu~orily prescribed responsibilities of other 
aqencies, state and federal. This is a dis~binq 
t::-end. The error lies in the Majority's seeminq 
inability to recoqnize the limits of its own 
jurisdiction. (FERC Commissioner Elizabeth Anne Moler 
in a dissentinq opinion to order 566-A, November 22, 
l.99l.) 

Ultimately, congress acted to overturn FERC's fishway rule in an 
amendment to the 1992 Energy Act. 

~ha Pub~ic Be Damned: State Protected Rivers 

In recen~ years, ~~ere have been numerous conflic~s bet~een ?ERC 
and states ~~at have adopted policies to limit or ban hydropower 
on ce~ain =ivers in order to protect fish and Nildlife, or 
natural, cul~ural, or =ecr~a~ional resources. FERC insis~s, 
however, ~a~ it has au~ority to license hydropower projec--s 
even on rivers protected under sta~e laws and continues to do so 
reqard~ess of local opposition. 

For example, in 1988, the citizens of oreqon voted in a statewide 
referendum to desiqnate the Klama~~ River an oreqon Wild and 
Scenic River. This designa~ion was supposed to prohibit t!le 
cons"t.....-uct:ion of any new hydropower projects on the river. Yet, 
FERC conti~ues to ent~ain a license application, iqnorinq the 
state and local opposition and leadinq Rep. Peter DeFazio (D-aR) 
to say in a recent floor debate on the hydro amendments to the 
Energy bi~~: 

No one can name these faceless (FERC] bureaucrats, but 
somehow we are qoinq to allow them to preempt State 
law, States riqhts. When the people of Oreqon b.ave 
voted in a public referendum, statewide, to name rivers 
as wi~d and scenic, we are qoinq to say that ••• they can 
come Ln and preempt and condemn essentia~~y ~~e lands 
of the State of Oreqon or priyate lands and force dams 
~o be bui~t on these rivers to destroy these precious 
public asse~s. . (Rep. Peter DeFazio speakinq on the 
Floor of the House of Representatives durinq discussion 
of Na~ional Energy St=ateqy legislation, ~ay 27, 1991.) 
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Amazinqly, until Conqress acted to ban it last year, FERC had a 
policy of issuinq licenses to private hydropower developers which. 
authorized condemnation of state park lands for hydropower sites! 
In 1992, the Commission issued a license for a one megawatt 
project at a scenic and historically significant waterfall within 
a park in the City of Norwich, Connecticut, over the stronq 
objections of the city, the state, Native Americans and virtually 
everyone but the applicant. After a storm of criticism, the 
commission eventually reversed itself and rescinded the license. 

Dams in Nat~onal Parks 

Yet another example of the commission's pro-indust:y stance-and 
their refusal to cooperate with federal resource agencies even 
when their decisions have disastrous impacts on na~ura1 
resources--involved the relicensinq of hydropower damS located 
within National Parks. In 1990, the National Park Service urqed 
FERC to reject an application to relicense the Glines canyon 
project on Washinqton's Elwha River, and to deny an original 
license for ~~e old, never licensed Elwha dam downst=eam. The 
Park Se~rice sough~ removal of the dams to beqin to restore the 
natural values of ~~e =ivers within Olympic National ?ark and, in 
particular, the historic runs of all five species of Pacific 
sa~on, plus steeLhead, cu~throat trout, and Dolly Varden to the 
river. 

A General Accountinq Office report found ~~at FERC had no leqal 
authority to relicense the Glines Canyon dam because it lies 
partially ~.-~ithin Olympic National Park. Yet FERC ignored the 
Park Service and defended in court its right to relicense the 
project. Conqress finally resolved the situation by passing 
leqislation that could lead to removal of the Elwha dams. 

Water Qua~ity cart~~ication: 
States' Riqhts Iq.norad 

FERC also has shown virtual contempt for states' riqhts in the 
administration of water quality under Section 40~ of the C~ean 
Water Act. Under Section 401.~. states have the authority to 
review the water quality impacts of hydropower projects licensed 
by FERC. Althouqh state courts across the country have 
interpreted Section 401. differently--some courts have interpreted 
Section 401. broadly to include impacts on fisheries and 
recreation, while other courts have narrowly interpreted 401. to 
pertain exclusively to water chemistry--FERC has s~onqly 
advocated a very narrow view that limits a state's certification 
authority in licensinq decisions. In 1987 the Commission 
implemented a rule that would cut off a state's riqht to· certify 
water quality after a deadline imposed by the Commission. FERC 
even applied the rule retroactively, denyinq many s~ates the 
riqht ~o effectively participate in the hydropower licensing ~ 
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process. As the States of Idaho (see below), Vermont, Maine, ancl 
New York, to cita a few, b.ave learned, this authority to certify · 
PERC-sanctioned proje~·is critical to the proper manaqement and· 
protection of state wa~er resources. 

FERC FAZLllRES: CASE S'rtm:IES 

An Eco~oqica~ Disaster: 
~he Fa~~ River Rydroe~ectric Project (Idaho) 

When ~~e Marysville Canal rup~ured on June l~, 1992, 20,000 tons 
of sedimen~ washed in~o the :all River and left behind an 
ecoloqical disaster. The flood of sedimen~ killed an en~ire 
qenera~ion of trout, damaged significant salmon habitat in the 
Fall River and in the ~orld-famous ffenry's Fork of the Snake 
River, and resulted in e~ensive Hater quality degradation. This 
accident could have been avoided if FERC, which supervises the 
Marysville Hydroelectric projec~, had attended to concerns 
expressed by the local community. 

FERC ~eld ~o ~ublic hearings and gave local =esiden~s only scant 
notice abou~ ~~e const~c~ion of ~~e hydroelec~=ic projec~, which 
prevented Idaho ~ivers crnitad, o~~er environmen~a1 groups and 
local officials f~om providing their recommendations on ~~e dam 
unti~ after construction began. When the Idaho Departnen-c of 
Environmental Quality (DEQ), one of the =ew qroups aware of the 
~pendinq construction, submitted commen~s, FERC ~isplaced them 
unti~ the comment period had ended. 

However, prior to the accident, local agencies and environmental 
qroups did warn FERC that ~~e canal's unstable soil condition 
cou~d cause such a washout. Idaho Rivers Onited retained a soi~s 
enqineer who found the canal walls had the potential for failure, 
but FERC ignored these concerns. 

Since the accident, the Idaho DEQ has found the Marysville 
hydroelectric project to be in violation of severa~ water qua~ity 
standards. Even after the massive si~tation damage occurred in 
June of 1992, discharqes continue to pollute Fa1~ River because 
an· inadequate vinyl liner alonq the cana~ walls does not prevent 
further erosion. 

Despite objections by the State of Idaho and the request for an 
Environmental Impact Statement, in January of 1993, the 
Commission a~lowed const--uction to resume a·nd denied the., request 
for an EZS. FERC also denied Idaho's riqht to recertify.that the 
project met state water ,quality standards. The State has 
requested a rehearinq on that issue. 
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The Marysville incident is yet another case ravealinq FERC' s ~ 
failure to assess the possible environmental impacts oe. a pro"j ect 
and to respond to them once they occur. The major concerns about 
FERC's licensing authori~/ that have arisen as a result of the 
Marysville disaster are: 

* FERC resists local community involvement and does net 
provide citizens a real opportunity to participate in 
licensing a project. 

* FERC should conduct on-site inspections once construction 
beqins. 

* FERC' s safety requirements are inadequate. The Marysville 
license required no emerqency check valves at the site. 
After the canal collapsed, it took. five hours before workers 
were able to stop the water discharqe. 

* A state must have the right to determine whether a FERC
licensed project meets state water quality standards if it 
is to protect its resources from ill-founded or poorly 
designed projects. 

Doinq Batt~e over one Megawatt 

In 1992, FERC issued a license to develoc the Falls Mill Dam 
Hydroelect=ic Project on the Yantic River in Norwich, 
Connecticu-c, over the st::'onq objections of the City of Norwich, 
the state Departlnent of Environmental Protection, the governor, 
the local congressman, both u.s. senators, and countless others. 

T.he reasons for such strenuous objections were because this tiny 
project wo~d drastically reduce the flow over Yantic Fa~ls, an 
important tourist attraction and, reportedl.y, tlle site of tlle 
Last Great Battle between the Naraqansett Indians and the Moheqan 
Indians, in 1642. In addition, in licensinq the project, FERC 
was grant.inq to the developer the right to condemn city park~and 
for the project. · 

The C:lty of Norwich, which owns the site, argued that the Yantic 
River's doub~e falls and deep narrow qlacial. qorqe constitute 
unique natural features that would be adversely affected by the 
project. Blastinq durinq excavation, the city suqqested, would 
cause the qorqe to fracture and would send boulders tumblinq into 
the river. The community also expressed concern that the reduced 
f~aws would detract from the area's aesthetic quality and 
recreational value. 

The FERC license requ·irgd the 'developer, Summit Energy Inc., to 
release 100 cubic feet per second (cfs) of water on weekends and 
the summer holidays during daylight hours, but to reduce the 
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flows to 20 cfs at all other times. At its rehearinq request, 
the City arqued that the flows should be perlnanent:ly maintained 
at lOO cfs. It asserted that the qorqe attracts tourists 
throuqhout: the week, and =educed weekday flows ~auld 
siqnificantly damage the falls' aest:hetic qualities. Even in the 
face of such opposition, FERC claimed that it was acting in the 
qreatar public interest: by allowing this s.ma~~ development to 
proceed (it would take nearly 27,000 Falls Mi~l hydroelectric 
projects to supply the energy needs of New Enqland) • 

Durinq consideration of hydropower-related amendments to the 
National Energy Strategy Legislation last year, Representative 
Sam Gejdenson (O-CT) expressed the difficulty ~~at he, Governor 
Weicker, and Senators Dodd and Lieb~an had in t:ying to impress 
upon FERC the local opP-osition based on the important values of 
Yantic Fal~s. As aep. Gejdenson stated: 

Aqain and again, when considering this project, FERC 
ignored the non-developmental value of these important 
resources and dismissed the interests of the oeoDle of 
NorNich and the community (Rep. Sam Gejdenson: =emarks 
during House considera~ion of ~~e ~ational Energy 
St=atagy legislation, May 27, 1992). 

Fina~~y realizinq the cont=oversy the Fa~ls Mill 9roject had 
generated in Congress, FERC rescinded the s~-month-old license 
for ~~e project in October, 1992, and convenient:~y declared that 
the site's recreational, aest.~etic and historica~ features indeed 
ou~Jeiqh the Falls' one-megawatt capacity. 

However, it was too late for FERC. This controversy was the 
major reason Congress did approve an amendmen~ to the National 
Energy Policy Ac't that =emoved FERC' s authorit"I to allow 
condemnation of state and local parkland for hydropower 
development. 

COHCL'C'SZOlf: "A ROGUE ELEPlm!rl! Otrr OP' COB'l!llOL" 

Given the above, it is not surprising that Congressman Bruce 
Vento (D-MN), during the floor debate of the Enerqy Act last 
fal~, referred to FERC as '' .•. a rogue elephant out of 
contro.l " (Hon. Bruce Vento (D-MNJ statement durinq debate 
on H.R. 776, the National Energy Strategy Act, May 27, 1991.) 

over the past few years, Congress has attempted .to limit FERC's 
discretion and provide new dire~ion in a number of instances. 
However, the best solution to the problem is to refer= the aqency 
from t...~e top down·, by selecting new FERC Commissioners who are 
committed to giving ~~e environment equal consideration. 
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