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Scientists

fear onset of
Dust Bowl

By Seth Borenstein
Knight Ridder News Service

ASHINGTON — The nation’s
Midwestern breadbasket is
overdue for another
1930s-style Dust Bowl, and
while it’s too early to tell for sure, the
parched summer of 1998 may have
marked the start of one, government
weather researchers said Tuesday.
And we could be getting off easy with a
Dust Bowl.

A much larger drought could be on the
way within the next century or so,
researchers say. Using tree rings,
submerged tree trunks, archaeological
finds, lake sediments and sand dunes, they
found that twice in the last 700 years
“megadroughts” have struck the area.
They have lasted two to four decades,
instead of years.

The megadroughts were just one
element of a complex cycle of droughts
discovered by researchers fromjthe
§ational Oceanic and Atmosphéri
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Administration. They also found
that major Dust Bowl droughts
generally hit twice a century and
that smaller two-year droughts
strike every 20 years or so.

“There’s this 20-year periodicity
of drought, we're not sure what
that is due to, but it seems to be
fairly regular,” said Connie Wood-
house, a University of Colorado re-
search scientist working at
NOAA’s National Geophysical Da-
ta Center. “So if that's true, we
should be expecting another
drought, maybe a big drought in
the next two years.”

This summer’s dramatic dry
spell along the southern plains and
mid-Atlantic states — severe in | |
parts of Texas and Florida — | |
could be the limited beginning of
such a drought, she said. But Wood-
house and her colleague, Jonathan ‘

L=

Overpeck, head of paleoclimatolo-
gy for NOAA, said it was still too

t

Other researchers are even more
cautious.

Vern Kousky, a NOAA climatolo-
gis\ who monitors El Nifio and\La
Nifi¥ warmings and coolings of t!

central Pacific and is not part ¢
the drought research team, said, “I
don’t see us in the midst of a great
drought right now.” But, he said
dry conditions in the southern
plains will continue through the
crucial winter months and the
spring and summer growing sea-
sons because of the La Nifia weath-
er phenomenon, in which cooler
than normal water temperatures
in the central Pacific disrupt nor-
mal precipitation patterns.

Droughts are expensive. The $39
billion expense of the one- to two-
year drought in 1988-89 was a big-
ger blow to the U.S. economy than
the devastation of Hurricane An-
drew, said NOAA official Roger
Pulwarty, who joined Woodhouse
and Overpeck at a Tuesday news
conference in Washington. The cur-
rent drought already has caused
about $7 billion in damage, NOAA
estimates.

“The droughts that we've had in

s century are relatively minor in

perspective of Lhe last 2,000
years,” Overpeck said. He said the
16th century megadrought, which
Was heavy in the Great Plai d
the Wes;, Coast, lasted 20 %0
years, / said.
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dry conditions in the southern
plains will continue through the
crucial winter months and the
spring and summer growing sea-
sons because of the La Nifa weath-
er phenomenon, in which cooler
than normal water temperatures
in the central Pacific disrupt nor-
mal precipitation patterns.

Droughts are expensive. The $39
billion expense of the one- to two-
year drought in 1988-89 was a big-
ger blow to the U.S. economy than
the devastation of Hurricane An-
drew, said NOAA official Roger
Pulwarty, who joined Woodhouse
and Overpeck at a Tuesday news
conference in Washington. The cur-
rent drought already has caused
about $7 billion in damage, NOAA
estimates.

“The droughts that we've had in
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DRAFT

February 8, 1999

The Board of Directors The Board of County Commissioners
Upper Gunnison River Water Conservancy District The County of Gunnison

275 S. Spruce ¥ 200 East Virginia

Gunnison, CO 81230 Gunnison, CO 81230

The Board of County Commissioners / The Board of County Commissioners
The County of Hinsdale The County of Saguache

Courthouse : Courthouse

Lake City, CO 81235 / Saguache, CO 81149

Ladies & Gentlemen: L

In response to Wayne S. Cook’s letté{ to Ms. Klein of January 8, 1999, permit POWER to
comment as follows: The business of measuring, allocating and distributing water efficiently
from streams is complicated, and in cohnection with a river system as vast as the Colorado, it
boarders on the impossible. Similarly, the wording of the Compact is complicated and
ambagious and may need to be clarified (S\ee\ pendix “A”). Mr. Cook and other Colorado
water managers should be hesitant to criticizé‘t]‘pse who question their interpretation and
Judgment because if they prove to be wrong, which POWER believes they are as to certain
aspects of the Colorado River’s administration, great-unnecessary expense, inconvenience and
trouble could follow. Referring to each other as bein;g::{lty of misrepresenting the compact,
disregarding facts and making seriously flawed choices is not helpful in arriving at the correct
interpretation of the Compact and gacorrectly, properly and fajrly representing water users in
Colorado and the Upper Basin States.

We have numbered each paragraph and sub-paragraph of Mr. Cook’s letter attached hereto as
Appendix “B”, from 1 through 13, and will comment on each in order.

As to paragraph 1 through 4: we have no further comment.

As to paragraph 5: the first sentence is accurate. Whether the tributaries below Lee Ferry will
produce 2 million acre feet of water per annum available after prior claims to satisfy Lower Basin
and Mexican requirements in the future is doubtful. The diminishing effects of drought, the calls
of the Indian tribes and the prior calls upon such waters by early users protected by the first
sentence of Article &Jll’ o_!/t; /t/l}e Compact makes such an optimyistic guess unreliable and unrealistic.

As to paragraph 6: this wording is Article III (c) of the CoOmpact, and it is ambiguous - if “over
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\/. People Opposing Water Export Raids

December 18, 1998

Kathleen Klein, Manager |
Upper Gunnison River Water Conservancy District
275 S. Spruce St.

Gunnison, CO 81230

Re: Colorado River Water Entitlements and Myr. Kune'’s letter

Dear Kathleen:

Thank you for providing us with a copy of Mr. Kune’s letter to you of December 8, 1998. Mr.
Seaholm argues the same interpretation of the compact as does Mr. Kune in his initial staff
review. If their interpretation of Article III (b)is ac!:curate, the waters of the Lower Basin
tributaries could also be claimed by the Upper Basin as a credit on their 7,500,000 acre foot
annual obligation at Lee Ferry under Article III (a)k However, we doubt that the Colorado River
Water Conservation District will agree with our letter to the Upper Gunnison River Water
Conservancy District letter of November 18, 1998 and we therefore offer the following.

A simple solution to the controversy would be this:|(1) obtain from the Lower Basin states’
water managers written a resolution stating that a claim will never be made by such states to
more than 7,500,000 acre feet of water per annum qr more than 75,000,000 acre feet of water on
a ten year moving average at Lee Ferry, (2) that the water entitlement referred to in Article III
section (b) of the Compact will be obtained wholly rom the Colorado River tributaries below
Lee Ferry, and (3) that the Lower Basin states under|the compact agree to only call upon the
Upper Basin states for water to supply the requirements to Mexico only after all the waters of the
Colorado River system below Lee Ferry have been exhausted. (4) The Lower Basin states should
also be asked to fulfill the future water needs of the Indian Tribes below Lee Ferry, if the Indians
living in that area should ask that their claims to Colorado River water be quantified. If the
Lower Basin states will enter into such an agreement, then we believe that it is certainly possible
that additional water would be available to transmountain diversion, but otherwise not.

jI” 1f the suggestions madfhere are not acceptable, then we will ask that we &re scheduled to debate
the issues we have rai’sed, with Mr. Seaholm, before its District Board.

P.O. Box 1742
Gunnison, CO 81230
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take precedence over any of the rights enumerated in the first eight amendments or in the original
Constitution. However, the Ninth should not receive precedence merely because of its position, but

rather because of the meaning of its words.

I do not presume by this brief treatise to oversimplify the difficulty faced by the Supreme Court in
its efforts to solve the myriad problems raised by its attempts to settle the disputes created by people
claiming their conduct is protected by and justicable under the Bill of Rights. Its instructions to the
lower courts and the people, however, should instruct concerning broad and general principals and
leave the picayunish details of deciding the effect of the particular conduct to the triers of fact and

law.

Some issues such as those raised by Employment Division v. Smith, supra, are not easily decided,
even by the Supreme Court. However, juries, given proper instructions as to the law, can be trusted
to resolve questions as to whether the law and the facts of a case entitle a person to relief from the
adverse effect of harmful conduct, by the protection afforded by the first eight amendments, or

whether such conduct is impermissible because of its harmful effect, as prohibited by the Ninth
¥ f' €K

. 4 ; : g #EH f’ - i / 2
Amendments protection against the denial or dlsparagga'i'rce of the litigants of-the rights. The
Supreme Court may still deem it necessary in a specific case to determine whether the harmful
conduct disclosed by the evidence should be permitted if no compelling governmental interest is

raised by banning the conduct™, or if a person’s or the people’s interest of the highest order is called

37 Cantwell vs. Connecticut, 310 U.S. 296 (1940); Sherbert vs Veruer, 374 U.S.
398 (1963);

14
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COLORADO RIVER WATER
CONSERVATION DISTRICT

December 8, 1998

Kathleen Klein, Manager

Upper Gunnison River Water Conservancy District
275 S. Spruce St.

Gunnison, CO 81230

Subject: our Letter Concernin e Colo Rive

Dear Kathleen:

I have received your letter attaching the Colorado River Compact analysis by POWER. For your
information, the subject of the POWER letter will be an agenda item for the River District's
January 19-20, 1999 Board Meeting.

I would like the River District Board to formally address this matter, but our initial staff view
is that the POWER analysis is based on the basic misconception that the lower basin tributaries
are not included in the Compact's definition of the Colorado River.

After the Board discusses the matter, we will provide you with a more detailed response.

Sincerely,
Sl

R. Eric Kuhn
Secretary/General Manager

REK/vms

ce: Bill Trampe
David Hallford
Randy Seaholm

SUITE #204 « 201 CENTENNIAL STREET
P.0O. BOX 1120/GLENWOOQOD SPRINGS, COLORADO 81602
(970) 945-8522 « FAX (970) 945-8799
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Upper Gunnison River Water Conservancy District

December 3, 1998

Mr. Wayne Cook, Executive Director
Upper Colorado River Commission
355 South, 400 East

Salt Lake City, Utah 84111

Dear Mr. Cook,

I am writing on behalf of the Upper Gunnison River Water Conservancy District board
of directors regarding correspondence the board recently received from P.C.
Kiingsmith, president oif People Opposing Water Export Raids (POWER). I have
enclosed a letter from POWER to the District board dated November 18, 1998, along
with an amendment to the letter received on December 3, 1998. The board requested
that I forward Mr. Klingsmith's letter to you for an opinion regarding its contents.

Representatives of POWER are concerned about water availability in the State of
Colorado, and based on their interpretation of the Colorado River Compact, have
identified specific issues regarding the need for delivery of water to Lower Basin states.
In their November 18, 1998 letter, they request action on the part of the District board
in response to their concerns. The Upper Gunnison District board of directors would
like to receive an opinion from your office regarding the position put forth by POWER.

I was also asked to forward POWER's correspondence to the Colorado River Water
Conservation District and the Colorado Water Conservation Board for an opinion. The
board appreciates your consideration of this request, and looks forward to your
response.

Very truly yours, !

Kathleen C. Klein
Manager

Cc: Mark Schumacher
L. Richard Bratton
P.C. Klingsmith

275 South Spruce Street ® Gunnison, Colorado 81230
Telephone (970) 641-6065 ¢ Fax (970) 641-6727
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Upper Gunnison River Water Conservancy District

December 3, 1998

Mr. Peter Evans

Colorado Water Conservation Board
1313 Sherman Street, Room 721
Denver, CO 80203

Dear Peter,

[ am writing on behalf of the Upper Gunnison River Water Conservancy District board
of directors regarding correspondence the board recently received from P.C.
Klingsmith, president of People Opposing Water Export Raids (POWER). I have
enclosed a letter from POWER to the District board dated November 18, 1998, along
with an amendment to the letter received on December 3, 1998. The board requested
that I forward Mr. Klingsmith'’s letter to you for an opinion regarding its contents.

As you know, Mr. Klingsmith has had previous written and verbal correspondence
with Randy Seaholm of your staff. The representatives of POWER continue to be
concerned about interpretation of the Colorado River Compact, and have identified
specific issues regarding the need for delivery of water to Lower Basin states. In their
November 18, 1998 letter to the District, they request action on the part of the board
based on their reading of the Compact. The board would like to receive an opinion
from your office regarding the position put forth by POWER.

I was also asked to forward POWER's correspondence to the Colorado River Water
Conservation District and the Upper Colorado River Commission for an opinion. The
board appreciates your consideration of this request, and looks forward to your
response.

Very truly yours,

Kathleen C. Klein
Manager

Cc: Mark Schumacher
L. Richard Bratton
P.C. Klingsmith /

275 South Spruce Street ® Gunnison, Colorado 81230
Telephone (970) 641-6065 ° Fax (970) 641-6727



Upper Gunnison River Water Conservgﬁcy District

December 3, 1998

Mr. Eric Kuhn, General Manager

Colorado River Water Conservation District
P.O. Box 1120

Glenwood Springs, CO 81602

Dear Eric,

I am writing on behalf of the Upper Gunnison River Water Conservancy District board
of directors regarding correspondence the board recently received from P.C.
Kiingsmith, president of People Opposing Water Export Raids (POWER). I have
enclosed a letter from POWER to the District board dated November 18, 1998, along
with an amendment to the letter received on December 3, 1998. The board requested
that I forward Mr. Klingsmith's letter to you for an opinion regarding its contents.

Representatives of POWER are concerned about water availability in the State of
Colorado, and based on their interpretation of the Colorado River Compact, have
identified specific issues regarding the need for delivery of water to Lower Basin states.
In their November 18, 1998 letter, they request action on the part of the District board
in response to their concerns. The Upper Gunnison District board of directors would
like to receive an opinion from your office regarding the position put forth by POWER.

I was also asked to forward POWER's correspondence to the Upper Colorado River
Commission and the Colorado Water Conservation Board for an opinion. The board
appreciates your consideration of this request, and looks forward to your response.

Very truly yours,

CattloonCilicn

Kathleen C. Klein
Manager

Cc: Mark Schumacher
L. Richard Bratton
P.C. Klingsmith

275 South Spruce Street ® Gunnison, Colorado 81230
Telephone (970) 641-6065 ¢ Fax (970) 641-6727
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Upper Gunnison River Water Consefv?r)lcy District

BOARD OF DIRECTORS

Monday, December 21, 1998
Gunnison County Community Building
County Fairgrounds
Gunnison, Colorado

AGENDA

REGULARLY SCHEDULED MEETING

7:00 p.m. 1. Possible Executive Session
7:30 pm. 2. Legal Matters
a. Aspinall Subordination Agreement
b. Intergovernmental Agreement
8:00 pm. 3 Proposed Revision to Employee Leave and Benefit Policy .
8:05 pm. 4 Approval of Revised 1999 Budget
8:10 p.m. 5. Approval of Resolution to Adopt Revised Budget for 1999
6.  Approval of Revised Resolution to Set Mill Levy
7 Approval of Revised Resolution to Appropriate
Sums of Money
8:15 p.m. 8 Upper Gunnison Basin Watershed Planning Initiative
9:10 pm. 9 Miscellaneous Matters

9:20 p.m. 10. Unscheduled Citizens

9:30 p.m. 11. Consideration of November 16, 1998 Meeting Minutes
9:35 p.m. 12. Consideration of November 23, 1998 Meeting Minutes
9:40 p.m. 13. Consideration of Operational Expenses Paid

9:45 p.m. 14. Consideration of Other Expenses Payable

9:50 p.m. 15. Monthly Budget Report

9:55 p.m. 16. Approval of Auditor for the 1998 Audit

10:00p.m. 17. 1999 Meeting Schedule

10:05p.m. 18. Adjournment

Persons with special needs due to a disability are requested to call the District at 641-
6065 at least 24 hours prior to the meeting. The board may address individual
agenda items at any time or in any order to accommodate the needs of the board and
the audience. ‘

275 South Spruce Street * Gunnison, Colorado 81230
Telephone (970) 641-6065 * Fax (970) 641-6727
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Upper Gunnison River Water Conservancy District

1999 Meeting Dates - UGRWCD

All meetings listed below are scheduled for 7:00 p.m., in the upstairs meeting room at the
Gunnison County Multipurpose Building.
January 25

February 22

March 22

April 26

May 24

June 28

July 26

August 23

September 27

October 25

November 22

December 27

275 South Spruce Street ®* Gunnison, Colorado 81230
Telephone (970) 641-6065 * Fax (970) 641-6727
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POWER STEERING COMMITEE %
Minutes November 23, 1998 “%
234 North Main Atrium )

Gunnison, Colorado 81230

\

The November meeting of the Power Steering Committee meet at 4:00 p.m. at the atrium of the
Main Place building 234 North Main Street. Those present w’iare Butch Clark, Paul Vader, PERP= IE
Klingsmith, John Cope, Joe Hers,ﬂey and Ramon Reed. Thell»'meeting was called early in order to
enable the members to discuss problems they may want to gélise at the Upper Gunnison Water
Gunnison Conservancy District meeting to be held at 7:00 llam Some members such as Butch

and Scottie will not be able to attend this meeting or the Upper Gunnison meeting.

Butch stated that he had several matters that he would tak&l; up with the District and had written a
letter/to the District concerning some of these. His concerns were regarding the projects that the

District has indicated that intended to develop for diligen r.[ ba51cally he did not believe that any

/J/"(_’ Ex (J
of them would bare-proef, but the main purpose is to persuade Judge Brown that the District is

acting diligently to contlnuatlon of its conditional decree. Further, he wanted to discuss further
L,{

with the District how the intended to pay for the projects and-werkers. A further concern of

Butch’s was the tax problem. He has written the District a letter calling in the question of its

validity of its proposed tax increases. He has told the District the Attorney General’s opinion <

that the tax increase may be invalid. Finally, he wanted to discuss what the Board’s

O C{&A/ va ‘f/{'; (5 (({‘1 e te 4 A OAAA .

accomendenation pohcy and he has written to the oardﬂacondematl n fer-a damsite on his

=y c/g. AT vc{‘f‘f [

ranching property. He feels the Board has the accondemation powers but they should be

exercised with the consent on the land owner. These letters are attached.
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27 41060 acres of public lanc

Sunday, October 25, 1998
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near Las Vegas up for sale

- By The New York Times
CARSON CITY, Nev. — The fed-

“eral government is preparing to

auction 27,000 acres of public land
near Las Vegas estimated to be
‘worth $500 million to $1 billion,
{with almost all of the proceeds to
| stay in Nevada instead of going to
| the Treasury.

. Like many cities in the West, Las
- Vegas is surrounded by public 'land
‘managed by the Interior Depart-
| ment.

! The Bureau of Land Manage-
iment has designated 55,000 acres
| of desert within a 460-square-mile
zone around the city for eventual
ldlsposal to developers and local
| governments.

L The government has been reluc-
' tant to sell public land in the past,
' because the proceeds went to the
Treasury and neither the Interior
Department nor Nevada gained

K
r

revmusly, the gpvem&t

traded developable public land
near Las Vegas to developers in ex-
change for environmentally sensi-
tive private lands elsewhere in Ne-
vada.

But these exchanges have be-
come mired in controversy, with
federal audits finding that the gov-
ernment received far less than
equal value in many exchanges.

Rep. John Ensign, a Republican,
has said the government lost near-
ly $40 million in the last two years
in land trades with developers.

Now, under a bill enacted by
Congress and signed by President
Clinton, the government will sell
the public land at auction. Eighty-
five percent of the proceeds will go
to acguire environmentally sensi-
tive private land in Nevada and to
improve parks and recreation ar-
eas around Las Vegas; 10 percent
to the Southern Nevada Water Au-

- therity to build drinking-water
pipelines; and 5 percent to schools

in Nevada.

The Las Vegas office of the Bu-
reau of Land Management is al-
ready fielding calls from potential
bidders, said a public affairs offi-
cer, Phillip Guerrero.

Under the legislation, the airport
authority in Las Vegas is picking
up about 5,000 acres in its noise-
abatement area at no cost.

Local governments can also ac-
quire parks and rights-of-way for
water, sewage and flood-control
projects at no cost. And more than
20,000 acres are expected to be
sold to local governments for only
$10 an acre for other purposes.

That leaves as much as 27,000
acres of public land that is expec-
ted to be auctioned to developers
for $18,000 to $37,000 per acre. The
land will be sold in parcels of five
to 2,500 acres.

Each parcel will be offered with
minimum bids set by a govern-

_ment-approved appraisal.

———
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Pesition of Upper Gunnison River Water Conservancy District
Concerning Projects Authorized by Congress To Be Ruilt
Concurrently with the Central Arizona Project, kut Currcntly
Threatened by De-authorization.

1. The Upper Gunnison District is oppcsed to de-
authorization for the following reasons:

a. The U.S. Bureau of Reclamation made commitments to
help build small projects in the Upper CGunnison basin.
These commitments have not been fulfilled to date. The
Upper Gunnison District, the Colorado River Water
Conservation District, and the USBR have expended
substantial funds over the past 30 years to advance the
development of these small projects and to maintain
diligence on the Upper Gunnison District’s water riuhts
associated with the projects.

b. In order to provide water needed in the future to
meet both economic and environmental objectives additional
development of water resources in the upper basin and the
West Slope will be required. The authorized projects and
the Upper Gunnison projects are essential elements in
achieving the maximum beneficial use of water in the region.

2. If it becomes impossible to avoid de-authorization the )

Upper Gunnison District would seek legislation that would: ... - .
: Vo v

o s e T
a. Furnish to the Upper Gunnison District and others a z

designated pool of water in Blue Mesa Reservoir and Taylor

) Park Reservoir. The legislation would make weter from such

;;7 a pool available to the Upper Gunnison basin for cxchange or
direct use for irrigation, municipal, industrial,

/ recreational, and environmental purposes. Water obtaincd
from the pool would be provided frece of cost by the Federal
government except for O&M charges. Water obtained under this
legislation would not be subject to the provisions of the
Reclamation Reform Act of 1982.

b. Authorize the 1975 Taylor Park Reservoir Operation
and Storage Exchange Agreement as a part of Federal lawv.

S el Ve A arest "*7/‘@&‘& o owr /962
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A tract of land within the W1/2NW1/4SW1/4 of Section 10, Township 49 North, Range 1 West,
New Mexico Principal Meridian, Gunnison County, Colorado; said tract being more particularly
described as follows:

commencing at the west quarter corner of said Section 10, (as marked by a USGLO brass cap
monument), thence South 04° 25' 08" East 438.93 feet to the northwest corner of the Blacksmith
& Co. property, (as described in Book 742 at page 481 of the records of Gunnison County); to a
point thence the following courses:

South 64° 45' 31" East 112.56 feet along the northerly boundary of said Blacksmith & Co.
property; \

North 67° 01' 30" East 198.32 feet aloé;g said boundary;
\
South 36° 00' 35" East 14.25 feet along‘txsaid boundary;

South 68° 41' 20" East 24.82 feet along Sald boundary to the northeast corner of said Blacksmith
& Co. property; ,

South 00° 30' 00" East 405.37 feet along the east boundary of said Blacksmith & Co. property to
the point of beginning of the tract herein described, thence;

L. South 60° 39' 46" West 248.35 feet to a point on the westerly boundary of said
Blacksmith & Co. property thence;

;{szzn?sdcc [ﬁ &gw Atﬁ
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By Becky Hohrer R =g LAY and thmgs could still turn around. But a
The Assaciated Press dry spell could mean higher prices for corn and
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AlisMynrd@aol.com, 07:46 PM 04/21/20, Re: POWER, Gunnison

X-POP3-Rcpt: willeyr@mail

From: AlisMynrd@aol.com

Date: Fri, 21 Apr 2000 19:46:48 EDT
Subject: Re: POWER, Gunnison

To: willeyr@gunnison.com

X-Mailer: AOL 4.0 for Windows 95 sub 101

Hello, Scott--good to hear from you. I feel like a dummy for having missed
Bob Ewegen's column (but I often don't read him! I can only guess what he's
written about this time....)

Anyhow, no, I was unable to open your attachment. Could you possibly fax it
to me at my office? The number is (303) 861-2902. Thank you!

Say "hi" to Butch for me, too.

Sunny




Report on Gunnison Basin POWER Membership for 2000

(s of 22 %afui‘fzw@

The attached membership renewal letter was sent during May of this year to those listed below.
Renewed memberships and contribution to POWER are given below.

Karen and Curt Adkisson
534 High Meadow Dr.
Blacksburg, VA 24060

Adventure Experiences, Inc.
County Rd 742, 2 lllinois Creek
Almont, CO 81210

Anne Allen
2090 County Rd 8
Gunnison, CO 81230

David M. Amstrong,
Sylvan Dale Guest Ranch
2939 N. County Rd 31D
Loveland, CO 80538

= David A. and Chris Baxter duplicate

Dean and Rose A. Blackwell
cl/o Cloverleaf Ranch

4042 Co. Rd 76
Parlin, CO 81239

Melva Bemis
1200 W. Hwy 50, #A9
Gunnison, CO 81230

(@
et

John E. and Patricia L. Bollack
10706 W. Tufts Dr
Littleton, CO 80127-1146

Daisy, Laurence, and Charles Campton
7555 County Rd 111
Salida, CO 81201

Carr Ranch Company,

clo Jacqueline C. Funk
6671 S. Cherokee St.
Littleton, CO 80120-3708

Ralph (Butch) gark

07-Jun-2000

24-May-2000
retumed

19-May-2000
need 2 bst.

30-May-2000

vl

r

vz

$20.00 970-641-5643

$20.00 970-641-1836

$20.00 719-539-4053

$20.00 303-794-1462



= Hazel Chapman moved from area
P.0.Box 309
Almont, CO 81210

Gary and Barbara Christopher
776 Pashuta Dr.
Gunnison, CO 81230

Citizens for San Luis Valley Wafer
P.O. Box 351
Alamosa, CO 81101

_~Judy and Butch Clark 2K 23-May-2000  $50.00 970-641-2907
519 E. Georgia
Gunnison, CO 81230

~TRalph E. Clark Jr. z% 22-May-2000 $200.00
322 North Taylor
Gunnison, Colorado 81230

4 150
John and Marilyn Cope A e S0 R K
P. O. Box 633 ""‘I — #7
Gunnison, CO 81230

Ralph Crandell,
370 17th St, Suite 4460 ; returned
Denver, CO 80202 - 5644

Edna Cranor
974 Rd 2150
Austin, CO 81410

y and Lynne A. Cranor
P. O. Box 545
Almont, CO 81210

Louise D. Cross 23-May-2000  $20.00 970-641-3586
1801 Gurss Pl.
El Paso, TX 79902

Lynn Cudlip and Mark Daily
1388 C. Rd 8
Guynhison, CO 81230

Dr. Kelland T. Davis
200 N. Spruce
Gunnison, CO 81230



Mr. And Mrs. Garland Denton returned
2188 Canyon Ct. West
Grand Junction, CO 81503

Fritz Diether
P.O. Box 867
Crested Butte, CO 81224

arry and Ruth Dolezal
Sportsman's Resort, Box 26
Ohio City, CO 81237

‘ lJake and Beverly Dykes
499 County Rd 771
Ohio City, CO 81237

Andrew and Lori Edstrom returned but may be possible seasonal change to
103 County Rd 13

Gunnison, CO 81230 - P.0O. Box 1967; Grand Canyon AZ 86023
- Karen Edstrom 07-Aug-2000  $20.00
564 Seneca Rd.

Gunnison, CO 81230

Sven and Elsie Edstrom -
564 Seneca Dr.
Gumnriison, CO 81230

Patrick and Judith Farrell ad chg
323 South Main Strest returned
Gunnison, CO 81230

Gordon Ferguson
1202 Peppertree Dr.
Montrose, CO 81401

Pauline (Polly) D. Foster 16-May-2000  $25.00
321 Baird Dr. and 250 Rainbow Rd.
Folsom, CA 95630 Almont, CO 81210

Dr. Barbara Frase
7259 N. Lakeside Ct
Peoria, IL 61614-1143

Robert and Judith Fultz
4630 Burbank Dr.
Columbus, OH 43220-2806

Peter and Nancy Gauss : 03-Jul-2000  $20.00
407 Sierra Vista Way
Gunnison, CO 81230



Kenneth and Kay George

808 N. Pine Street
Gunnison, CO 81230

Steve Glazer
7< Box 459

Crested Butte, CO 81224

avid and Linda Gore
P. O. Box 572

Clea Greenawalt
Unit #C7

1200 W. Hwy 50, Frontage Rd

ille, TX 76034-0572

Gunnison, CO 81230-4053

/Russell and Marcia Gregg

608 N. 11th
Gunnison, CO 81230

Ron Harris
7844 South Teller Ct.
Littleton, CO 80128

John and Mel Harte
11080 Cragmont Ave.
Berkeley, CA 94708

Martin and Maxine Hatcher o?é-

238 Roundtree
Gunnison, CO 81230

Dr. J. W. and Lucia L. Haun

1552 Wyldwood Lane, NE

Spring Lake Park, MN 55432

-

-

Mr. And Mrs. Emmet Headlee.

6521 Piedmont
Odessa, TX 79762

Dr. and Mrs. Joe Zuerker
3509 Rena Dawn Lane
Edmond, OK 73013

»*James E. Headlee
4300 E. Loop 338
Odessa, TX 79762

d

new

22-May-2000

18-Jul-2000

22-May-2000

08-Jun-2000

05-Jun-2000

01-Jun-2000

$20.00

$100.00

$50.00

$20.00 303-933-1518

$20.00 970-641-0654

$50.00 915-363-1483



William R. Helms
Box 782 ‘
Buena Vista, CO 81211-0782

JD and Rosie Herman 27-May-2000  $20.00 970-249-3281
1011 Scenic Circle
Montrose, CO 81401-4007

Joe and Sue Hersey
P.0. Box 1517 Jes di<d
Gunnison, CO81230

Lamar and Jean Hocker

378 + B Ridge View Dr. 42 Camp Bird Ln. 17-Jun-2000 $20.00 970-641-9688
Grand Junction, CO 81503 Almont, CO 81210
Z. George Jr. and Laura D. Horvath 03-Jul-2000  $20.00

2303 Central Park Dr.

Campbell, CA 95008 M
. SRS PP G 5
\/élen and Nancy Houston ‘ )/ TP
P.0. Box 717 7( l
Gunnison, CO 81230

Mr. And Mrs. Burl Hulsey
2609 Colonial Parkway
Fort Worth, TX 76109

Ronald and Joan Harris
7844 So. Teller Court
Littteton, CO 80123

Douglas and Kim Johnson 12-Jun-2000  $20.00 812-867-0313
1595 West Hillsdale Rd  email - dougdaj@aol.com
Evansville, IN 147710

F. Dwight and Jane Johnson,
Rainbow Placer, Inc.

Rt. 2, Box 68A

Bertrand, NE 68927

1/J'ohn C. and Dorothy G. Johnson
1313 S. Homer St.
Pittsburg, KS 66762

Milo and Peggy Johnson 12-Jun-2000  $20.00 719-395-4502
521 Park Ln. 18780 Morrison Creek Circle

Richardson, TX 75081 Buena Vista, CO 81211

Pat T. Julio 21-May-2000  $20.00 970-641-1041
P. O. Box 1507

!/ 145 Siiver Sage Drive
Gunnison, CO 81230



Tim Kempfe .
Rt. 2, Box 24)
Trinity, TX 75862

Warren and Dorothy Kennison
179 S. Dekker Drive
Golden, CO 80401

Pete and Caroline Klingsmith
1050 Camino del Rio
Gunnison, CO 81230

Father Jamegs Koenigsfeld
303 N. Wisconsin
Gunniser, CQ 81230

.~ Joseph Krahn and Janice Moody
703 Indiana St.
Lawrence, KS 66044

f oo

Hans and Sally Kuisle
1445 Moss Rock PI.
Boulder, CO 80304

erald and Kathryn Lain % M;
Box 480 047

Gunnison, CO 81230

Henry and Kay Ledyard
600 Genesee Mountain Rd
Golden, CO  80401-9304

Paula Lehr and Art Mears
555 County Rd 16
Gunnison, CO 81230

Lost Canyon Resort
8264 Hwy 135
Gunnison, CO 81230

Vanni Lowdenslager
7251 Hwy 135
Gunnison, CO 81230

Robert Macintosh
530 Eldron Rd
Miami Springs, OH 33166

20-May-2000  $20.00 7 526-0596

#2000 . Ry 20

01-Jun-2000 $100.00 785-843-4954
returmed

'Jsf e @2,{ u..C-(
— Ly Awace -

20-May-2000  $20.00 970-641-3137

returned



Leo and Barbara Malloy 13-Aug-2000 $20.00
316 N. Taylor
Gunnison, CO 81230

Donald and Shirley Manning
Holt's Guest Ranch,

1711 County Rd 55

Almont, CO 81210

Helen Marshall 08-Aug-2000 $20.00

|/ 108 Count i -
| vy Rd 33, Unit 20 O K nenisrs orento
Gunnison, CO 81230 AL “"77/&@0& 7

= Laura Martineau not a member for some years
816 N. Spruce
Gunnison, CO 81230

Margaret and George Meihaus 056-Jun-2000  $20.00
4705 Harley Ave. '
Fort Worth, TX 76107

Anson and Eudora Moore 24-May-2000°  $20.00 323-681-8336
1080 Glen Oaks Bivd.
Pasadena, CA 91105

Ken and Anna McClatchy
7925 W. Layton Ave., No. 310
Littleton, CO 80123

= lLaura McClow not a member for some years

P. O. Box 663 moved

Gunnison, Colorado 81230

Joe C. Nance 30-May-2000  $20.00
(/’908 Camino del Rio and Box 505

Gunnison, CO 81230 Jasper, AR 72641

Dave and Lauren Naslund
5199 S. Green St.
Salt Lake City, UT 84123

James and Sue Noone
135 Blackfoot Trail
Gunnison, CO 81230

' ~Vincent and Wanda Norman 18-May-2000  $20.00 970-641-2473
P.O. Box 548
Almont, CO 81210



Art and Bea Norris
781 Rio Vista
Gunnison, CO 81230

Rosamund F. Orford
1485 Union Village Rd
Norwich, VT 05055-2683

L. T. and Relda Olearnick
4976 So. Perry
Littleton, CO 80123

rank and Carol Oyster-
2790 Hwy 135
Gunnison, CO 81230

Robert and Nadine Park

168 Lochleven Lane; P.O. Box 604

Almont, CO 81210

Bobbi Peckarsky and Steve Hom

63 Hunt Hill Rd
lthaca, NY 14850

Dennis Pearson
919 Dewey St,
Canyon City, CO 81212

Maurice and Katharine Petersen

229 Saratoga Blvd.

Saratoga Springs, NY 12866

~ Rolf and Betty Peterson

49 Calle Cantando
Santa Fe, NM 87505

Kathy and Dale Picard
113 Irwin
Gunnison, CO 81230

Alexander and Dorothy Polowski

Box 304
Comwville, AZ 86325-0304

Francis J. Pribyl
8236 Hwy 135
Gunnison, CO 81230

A

)

David and Carol Primus
276 Meadowlark Trail
" Gunnison, CO 81230

20-May-2000

06-Jun-2000

22-May-2000

05-Jun-2000

30-May-2000

new 27-May-2000
address

25-May-2000

$5.00 970-641-2669

$20.00 802-649-1490

$20.00 970-641-3825

$20.00 719-275-7822

$25.00 518-583-1877

$50.00 505-954-4614

$20.00 970-641-2516



Leroy and Esther Rathert
4211 Hearthstone Dr.
Janesville, Wl  53546-2155

Ramon and Patrica Reed &’fe‘),u
P. O. Box 189 G)M
Pitkin, CO 81241

=dup. Bob and Catherine Reinhardt-
Lost Canyon Resort, 8264 Hwy 135
Gunnison, CO 81230

Terrance Robinson
14131 N. Hwy 135
Almont, CO 91210

David M. Rose
P.O. Box 783
Crested Butte, CO 81224-0783

E. C. Russell

Scenic River Tours

703 W. Tomichi Ave.
Gungison, CO 81230

‘aul and Sharon Schiegel
P. O. Box 1476
Gunnison, CO 81230

Marion M. Schmidt
8192 Quail Walk Place
Citrus Heights, CA 95610

Jeff and Cyndie Schmitt
2512 Star Grass Circle
Austin, TX 78745-7652

ark Schumacher,
Three Rivers Ouffitting, Inc.
P.O. Box 339
Almont, CO 81210

Emmy Sedmak
Box 153
Crested Butte, CO 81224

= Louise Reeder moved from area?

2

31-May-2000

0/ &0

25-Jun-2000

Y ‘407

$15.00

R0TO

$10.00 512-282-6016



Victoria and Charles Shaw
P.O. Box 2524
Crested Butte, CO 81224

Arthur and Nelly Short 22-May-2000  $20.00 407-321-5668
168 W. Wilbur Ave.
Lake Mary, FL 32746-2945

Richard Smith
Dragon Sheet Metal, P.0. Box 365
Crested Butte, CO 81224

James and Linda Squirrel
P.0. Box 115
Cimarron, CO 81220

Arthur and Vivian Stephens
9 Colombard Ct.
Grand Junction, CO 81503

Light and Janice Stephenson retumed

HCO #1, Box W-12

Whitsett, TX 78075-9401

Kim and Dick Schweitzer 22-Jun-2000  $50.00 970-641-0886

566 Tomichi Trail
T orY

Gunnison, CO 81230

ice Cranor,
Taylor Park Trading Post
P.O. Box 545 .
Almont, CO 81210
Doyle and Betty Templeton
P.O. Box 37

Sargents, CO 81248

James and Barbara Thomson 22-May-2000  $20.00 old 516-571-3973
27 Rathnelly Ave.
Toronto, Ont. M4V-2M4 Canada

Bob and Peggy Thompson returned
4620 Lafayette

Fort Worth, TX 76107

= Valerie Torrey moved from area?
P. O. Box 5268

Mt. Crested Butte, CO 81225



Robert Ulrich and family
10251 W. 44th Ave. 8-206
Wheatridge, CO 80033

Ann and Paul Vader,

l/Vacler Cloverieaf Ranch

4042 County Rd 76
Parlin, CO 81239

= Frank Vader
Wotﬁs Creek - 16901 County Rd 742
Almont, CO 81210

h

= P & JVader Ranch, Inc.
595 Ute Lane
Gunnison, CO 81230

= Sharon P. Vader
532 Fruitwood Dr.
Grand Junction, CO 81504

uane Vandenbusche
Western State College
Gunnison, CO 81231

Ted and Martha Violett
P. O. Box 1266
Gunnison, CO 81230

Nick Waser and Mary Price
2540 Thayer Ct.
Riverside, CA 92507

Glenn and Pearl Webb
9800 Shade Lane
Wichita, KS 67212

Terri Weber
P.O. Box 668
Gunnison, CO 81230

Jennifer L. Wellman
3650 Catalpa Way
Boulder, CO 80304

c/o Cloverieaf Ranch

c/o Cloverleaf Ranch

c/o Cloverleaf Ranch

c/o Cloverieaf Ranch

05-Jun-2000

$25.00 970-641-0004

#0050 &4y

08-Jun-2000

23-May-2000

20-May-2000

$20.00 970-943-2068

$20.00 316-722-1946

$5.00 970-641-4543



Donald and Marilyn Wesley
24621 Via San Anselmo
Mission Viejo, CA 92692

Rob and Svea Whiting
56 Willow Trail
Gunnison, CO 81230

Rex and Nancy Whitlatch,

c/o Mendel

2401 Little Creek Dr.
Richardson, TX  75080-2512

Bob and Scottie Willey df':j
222E. Gothic Ave. [~
Gunnison, CO 81230

Russell and Linda Winkler
P.0. Box 302 / 51 Pine Drive
Santa Claus, IN 47579

Gregory and Patricia Winslow
415 County Rd 20
Gunnison, CO 81230

, Marlene Zanetell
"P.0. Box 418
Gunnison, CO 81230

Ann D. Zugeider
204 N. Taylor St.
Gunnison, CO 81230

19-May-2000

29-May-2000

Y 4 faxo(, } &L

14-Jul-2000

$20.00 970-641-0374

$25.00

$20.00
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What You Need to Know About
COLORADO'S NEW CHARITABLE SOLICITATIONS LAW

As you may have heard, Colorado has a new law updating the state's Charitable Solicitations Act.

With this law, Colorado joins thirty-nine other states in requiring charities and their paid solicitors to register
and provide basic financial information to the state. Here are answers to some common questions charities may
have about the new law.

WHO IS REQUIRED TO REGISTER? If you are a charitable organization intending to solicit contributions
in Colorado, you'll register with the Secretary of State under the new law unless your organization falls within
one of the law's three state exemptions:
You are exempt from filing a federal Form 990 annual information return because you are a religious
organization or an organization that engages in exclusively religious activities.
You are a political party, candidate for federal or state office, or a political action committee and you are
already required to file with federal or state election commissions.
You do not receive more than $25,000 in gross revenue per year (excluding grants) or you do not
receive contributions from more than 10 people in a fiscal year.

WHAT DO I NEED TO FILE?

You'll file a brief, online registration form asking for basic information about your organization and either an
electronic copy of your most recent Form 990 or an alternate electronic financial form. Colorado will require
much less information from charities than do other states with similar laws.

Charities will only register once, but will have to annually advise the Secretary of State of any changes to their
registration. Charities will be required to file a Form 990 or equivalent financial report every year.

WHEN DO I REGISTER?

The registration requirements of the new law take effect on May 9, 2002, at which time charitable organizations
will need to register with the state before soliciting contributions.

WHERE DO I REGISTER?

After the online registration system is created, charities will go to the Secretary of State's web site at
www.sos.state.co.us Colorado will be the first state in the country to have an, electronic-only filing system for
charitable solicitations.

WHY DO WE HAVE A NEW LAW?

This law allows donors to make educated choices regarding which charitable causes to support and discourages
unscrupulous solicitors from operating in Colorado. We believe it will result in increased donations as donors
become more confident, about their giving.
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Lower Colorado River Water Supply Report

PERCENT 100¢C ELEVATION
CURRENT STORAGE CAPACITY ACRE-FEET (FEET)
LAKE POWELL - GLEN CANYON DAM 97% 23,485 3694.79
LAKE MEAD - HOCVER DAM 86% 24,786 1212.56
LAKE MOHAVE - DAVIS DAM 94% 1,695 642.87
LAKE HAVASU - PARKER DAM 944 582 448.09
LOWER COLORADO BASIN CONTENTS 96% 27,063
TOTAL SYSTEM CONTENTS (as of 8/05/98) 96% 56,805
TOTAL SYSTEM CONTENT LAST YEAR 93% 55,240

PROJECTED USE FOR CALENDAR YEAR 19%8 as of 7/20/98 1000 ACRE-FEET

NEVADA 261
SOUTHERN NEVADA WATER SYSTEM 211
OTHERS 50
BANK 0
CALIFORNIA 4974
METROPOLITAN WATER DISTRICT OF CALIFORNIA 1,872
IRRIGATION DISTRICTS 3,869
OTHERS 33
BANK o
ARIZONA 2662
CENTRAL ARIZONA PROJECT 1,414
OTHERS 1,248
BANK 0
TOTAL LOWER BASIN USE 7,897,000
DELIVERY TO MEXICO 3,463
CURRENT 7-DAY AVG RELEASE CUBIC FEET PER SECOND
GLEN CANYON DAM 21,100
HCOVER DAM 17,000
DAVIS DAM 16,500
PARKER DAM 14,000

OTHER SIGNIFICANT INFORMATICN

INFLOW ABOVE LAKE POWELL - AUGUST PRELIMINARY FORECAST AUG 03, 1998
MILLION ACRE-FEET PERCENT OF NORMAL

PROJECTED WATER YEAR '98 13.546 116%

PROJECTED APRIL-JULY '98 8.625 112%

JUL OBSERVED INFLOW 1.670 110%

AUG INFLOW FORECAST 0.600 99%

i 10/28/98 4:20 PM
of 2
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States have only met their requirement to furnish 7.5 million acre feet per annum or
75,000,000 acre feet per 10 year period, 10 out of the past 64 years. If our understanding
is correct, there has been a deficiency in the amount of water released in 54 of the years
since the treaty became effective. If we add to that deficiency 1,750,000 additional acre
feet which the Lower Basin States and Mexico can call upon, although they have not
called on it yet, a terribly burdensome deficiency, which might well have to be made up,
could be imposed upon the Upper Basin States. If the Upper Basin is ever charged with
releasing the full amount of water that the Lower Basin States and Mexico are entitled to,
plus making up the deficiency, the burden would fall most heavily on the Eastern Slope
which totally consumes the amount of water it diverts from the Colorado River.

We _feel that-negotiations should be entered inte-between-the Gunnison-River District and
Arapaho County seeking to-persuade-it-to-withdraw-its-application. We suggest that
Colorado River Water Conservation District Board be asked to cooperate with the River
District in calling a meeting with the Northeast, the Central and the Southeast Colorado
Water Conservation Districts, together with the City and County of Denver to apply
influence and pressure.on Arapaho “not to-kick the-sleeping dog If awakexéd, that dog
could tear the pants off Colorado, on both sides of the Continental Divide.

After the discussion contained in the paragraphs just above be considered, we would hope
that the Supreme Court would be made cognizant of the impending disaster which would
arise if Arapaho County were awarded a decree for the amount it is seeking, and if,
indeed, it ever started withdrawing the amount of water it seeks from the Colorado River
System. Specifically, many existing trans-mountain diversion— all subsequent to the date
of the compact,-- would be impacted, as well as Western Slope diversion, subsequent to
that date, to the extent of their consumptive uses.

Sincerely yours,

POWER

bv7<-//_”6;‘1_—“é’

P.C. Klingsmith, Water Counéel

PCK:hjp

Approved by POWER steering committee members as follows:
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Judge Brown only gave minimal consideration to the effect on water availability of the
existing private instream flow decrees. He mentions at paragraph 152 page 87, of the
decree that Arapaho County’s efforts at Texas Creek are interfered with because private
instream flow rights of 60 c.f.s. exist. In our opinion, much more important is the fact
that Arapaho must allow 450 c.f.s of water to flow through the property on the Taylor
River owned by the Cockrell Trust, downstream from the dam. We say this for two
reasons:

First: if 450 c.f.s. were permitted to flow past the confluence of Lottis

Creek with the Taylor River, plus the water decreed instream on Lottis

Creek, any excess flow would probably occur for a relatively short period

of time, namely the middle of May to the middle of June and would

probably not be of the quantity Arapaho needs. Second: it would require

the diverters to build their diversion structures below this point which

would immensely increase the cost of their diversion facilities over the

cost they would incur if they could divert in Taylor or Union Park.

We would further point out that not only are there instream flows decrees in place on
Taylor River, Texas Creek and Lottis Creek but also on Willow Creek, Illinois Creek, the
Taylor River above the Taylor Reservoir and perhaps other tributaries of the Taylor
River, along with instream flows decrees on Copper Creek and the East River below

Emerald Lake and Copper Lake, to the south boundary of the Rocky Mountain Biological
Laboratory’s property.

By far the most important reason the Upper Gunnison Basin as well as the whole state of
Colorado has for denying Arapaho’s application is the fact that there is no water legally
available in the Colorado River and its tributaries to provide Eastern Slope diverters with
the water they seek, providing the Upper Basin States comply with their obligation to
furnish water to California, Arizona and Nevada. The court in its decision refers to the
Upper Basin States’ obligations, at page 13, paragraph 20 c, of its decree to provide water
under the 1922 compact to the Lower Basin States.

We believe the judge has not considered at least two additional blocks of water which
must be allowed to flow downstream past Lee Ferry in Utah. The plain wording of the
Colorado River Compact at Article III, sub-paragraph (a), (b) and (c) should be most
carefully considered. Sub-paragraph (a) of the compact mandates the release of
7,500,000 acre feet of water per annum downstream. Sub-paragraph (b) provides that in
addition the Lower Basin can increase its beneficial consumptive use of such waters by a
million acre feet. We know that officials of the Colorado Water Conservation Board
believe that the word “such” in sub-paragraph (b) refers to the water described in
paragraph (a). That is a slender reed to rely on when it is considered that the water being
discussed is all of “the waters of the Colorado River system;” as provided in Article I of
the Compact. Moreover, if the United States has a treaty with Mexico to provide it with
Colorado River water, and if there is a shortage both the Upper and the Lower Basin
States must supply additional water to alleviate the shortage, of which the Upper Basin
has the duty to provide one-half thereof. We think this might amount to an additional
charge of 750,000 acre feet per annum.

We understand from Mr. Seaholm of the Colorado Water Board that the Upper Basin



; ‘:J\ -People Opposing Water Exporl Raids

May 14, 1998
Upper Gunnison River Water Conversancy District

275 S. Spruce
Gunnison, CO 81230

Re: The Application for Water Rights by Arapaho Coun
Case No. 88 CW 178 et al.

Ladies and Gentlemen:

You and the others working to prevent Arapaho County, Parker and others from appropriating
and moving water from Taylor and Union Park to the Front Range should be congratulated on
your success before Judge Brown. It is a great victory.

Permit us, however, to act as a devil’s advocate in the case. As pleasing as the decision is to
POWER, we believe that it is likely to be reversed by the Supreme Court of Colorado if it is
appealed. We believe that attorneys for Arapaho county will strongly urge their clients to appeal.
Generally and basically the appeal will probably be based upon many of Judge Brown’s findings
of fact concerning other persons intentions arising out of his interpretation of documents. The
Supreme Court could, if it so desires, make such findings as well as a trial judge. The principal
example of what I am speaking of here is the court’s decision that the Bureau of Reclamation
subordinated or agreed to a depletion allowance for junior water users. This point is the keystone
to the judge’s decision, vulnerable, we believe, to being set aside by a Supreme Court searching
for grounds to do so.

For this reason, we believe that if this matter is appealed, the river district and other opponents
interested in persuading the Supreme Court to confirm the ruling should bring out the following
points which were either glossed over by Judge Brown or not raised by him at all. An
opportunity to do so arises because the trial judge touched upon all of these matters in his
Findings and Decree.

L Conditional Decrees: Until this very case the Supreme Court of Colorado had held on
several occasions that in determining whether any water was available for appropriation,
the trial court must take into consideration the effect of valid conditional decrees. We
have not done exhaustive research into this question but did hand Mr. Bratton two
decisions by the Supreme Court holding the effect and validity of conditional decrees was
a matter to be considered. We believe the Supreme Court should be urged to, (1) reverse
itself on this point in this case, or (2) specifically overrule the cases in which water
conditionally decreed was considered. The Supreme Court does not like to reverse itself.
Moreover, the Supreme Court violated a well known legal principal, namely stare decisis
arriving at its decision that valid conditional decrees are not to be considered in
determining water availability. It is more likely to correct this decree coming before it
than to overrule prior decrees of long standing.



April 26, 1999

* o
The Board of Directors The Board of County Commissioners
Upper Gunnison River Water The County of Gunnison
Conservancy District 200 East Virginia
275 S. Spruce Gunnison, CO 81230
Gunnison, Colorado 81230
The Board of County Commissioners The Board of County Commissioners
The County of Hinsdale The County of Sagauche
Courthouse Courthouse
Lake City, CO 81235 Saguache, CO 81149

Inre: POWER'S response to the Evans and Lochhead letter, 1/25/99, and
Mr. Kuhn's letter, 2/19/99, concerning Colorado River water shortages.

e

Ladies and Gentlemen:

Recently Mr. Peter Evans, Acting Director of the Colorado Conservation Board, Mr. James
Lochhead. Upper Colorado River Commissioner for Colorado, and Mr. Eric Kuhn. Manager of

(%w the Colorado River Conservation District and member of the Colorado Water Conservation

& Board replied to POWER’s interpretation of the Colorado River Compact, indicating how they
believe POWER s interpretation to be at variance with their own. In the following document. A
State at Risk: A Study of Colorado River Compact Obligations” POWER continues the dialogue
lf)ly in%icating in some detail how and why it believes the water managers’ interpretation to be
awed.

Members of POWER believe that it is vital for the UGRWCD and the Commissioners of
Gunnison, Hinsdale and Saguache Counties to learn exactly how Mr. Evans, Mr. Lochhead and
Mr. Kuhn have chosen to interpret the Colorado River Compact and the “Law of the River.” This
information is vital because it highlights the weak points of Colorado’s legal defenses against
%otenual future calls by down-stream states of Arizona, California and Nevada--offering any

olorado and Upper Basin water officials and commissioners willing to study the matter a
chance to strengtl?en the argument and \or effectuate counter measures prior to the fateful time
when down-stream calls are made in earnest.

If you agree with POWER that large portions of the official representation of Colorado’s
gosmor}s and interpretations of the Colorado River Compact and the “Law of the River” to be

lawed in light of current knowledge, we invite you to join us in making this known to Colorado
citizens. Our water is our state’s most valuable resource; protecting and managing it wisely
deserve the highest degree of prudence and legal far-sightedness.

Sincerely yours,

Gunnison Basin POWER
by P.C. Klingsmith, Chairman
c'w/ P.O. Box 1742
Gunnison, CO 81230
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37-61-101 | ‘Water and Irrigation T

© 37-61-10L. Colorado River compact. The General Assembly hereby approves the com-
pact, designated as the “Colorado River Compact”, signed at the City of Santa Fe, State of
New Mexico, oa the 24th day of November, A.D. 1922, by Delph E. Carpenter, as the Com-
missioner for the State of Colorado, under authority of and in conformity with the provi-
sions of an act of the General Assembly of the State of Colorado, approved April 2, 1921,
entitled “An Act providing for the appointment of a Commissioner on behalf of the State

of Colorado to negotiate a compact and agreement between the States of Arizona, Califor-

nia, Colorado, Nevada, New Mexico, Utah and Wyoming and between said States and the
United States respecting the use and distribution of the waters of the Colorado River and
the rights of said States and the United States thereto, and making an appropriation there-

for.”, the same being Chapter 246 of the Session Laws of Colorado, 1921, and signed by the

Commissioners for the States of Arizona, California, Nevada, New Mexico, Utah, and
Wyoming, under legislative. authority, and signed by the Commissioners for said seven
States and approved by the Représentative of the United States of America under author-

ity and in conformity with the provisions of an Act of the Congress of the United States,

approved August 19, 1921, ‘entit].ed “An Act to permit a compact or agreement between the

States of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming, respect-
ing the disposition afid apportionment of thé waters of the, Colorado River, and for other
purposes”, which said compact is as follows: "~ . ;" . . ;-

L C.OI.ora:(‘io' Rive;r Compact

The States of Arizona, California, Colarado, Nevada, New Mexico, Utah and Wyoming,
havjng resolved to enter into a compact, under the Act of the Congress of the United States
of America approved August 19, 1921, (42 Statutes at Large, page 171), and the Acts of the
legislatures of the said states, havé through their-Governors appointed-as their.commis-
siomers:.:. s L LT s T P T

o d . ol

' W.S. Norviel, for the State of Arizoma; . "¢ @ . .4 . 7. T ets
W F. McClure, for thé State. of California; = B R T TP
- Delph E:Carpentér, for the State of Colorado; i - v v =0 in. Lo
J.G:Serugham, for the State.of Nevada; - ... © .. - o8 =il o s e T
«:Stephen B. Davis, Jv.,/for the State of New Mexico; . .. - S Y

-:R:E.Caldwell,for the-State of-Utah;; .= iwc o e
. Frank C. Emerson, for the State 0f Wyoming; 12 £ 7.2 st U ais * 15,0000 i :
who, after pegotiations participated in.by, Herbert Hoov r-,al?oipted by the’ President .as
the :?presentayv.e'qf.the United States of Anierica; have dgreed upon the following articles:
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‘The ;naj_or;&y.r_p_gsh of ,t;‘ligfégmp;ct':a;g to provide for the equitable divisifn snd appor-
tioiment of the usé of the'waters of the Colorado River System; to 5t bii.. L2 s
importance of different beneficial uses of water; t6 promote interstate comity; to réfnove -
causes of present arid future controversiés; and to secure the expeditious-agricultural and. -
industrial development of the Colorado River Basin, the storage of its waters'and the pro-

tection of life and property from floods. To these ends the Colorado River Basin is divided

into two Basins, and an apportionment of the'use of part of the water of the Cojorado River

Sys;eén is u‘xiade to each of them with the provision that further equitable apportionments

may be made.. :

RO N

o “Artideqn

' 4(‘\3 used’in this Compact:- . ~ - Tk 0

_ (a)” The term “Colorado River System™ means that portion of the Co Ri d

its tributaries within the United States of America. . P lorado River an
(b) The term “Colorado River Basin” means all of the drainage area of the Colorado

River System and all other territory within the United States of Ameri i
waters of the Colorado River System shall be beneficially applied. merica to which the

(c) The term “States of the Upper Division” means the S - 2
co, Utah arid Wyorming, pper Ut means the States of Colorado, New Mexi

angld%‘levlzcliea, .term “States of the Lower Division” means Fhe States of Arizona, California
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(¢) .The “Lee Ferry” means a pomt in the rnzun stream of the Colorado River one mile
below the mouth of the Paria River, " - - o
(£) . The term “Upper Basin" means those parts of the States of An.zona Colorado N.w
3 Mexico, Utah and \E/yommg within and from which waters paturally drain into the Col-
g ¥ g orado River System above Lee Ferry, and also all parts of said States located without the
g © N drainage area of the Colorado River System which are now or shall hereafter be beneﬁ
“Cugg S cially served by waters diverted from the System above Lee Ferry.

‘ g (g) The term “Lower Basin” means those parts of the States of Arizona, Cahfomxa
Nevada, New Mexico and Utah within and from which waters naturally drain into the Col-
orado River.System below Lee Ferry, and also all parts of said States located without the
drainage area ‘of the Colorado River System which are now or shall hereafter be beneﬁ-
cially served by waters diverted from the Sysiem below Lee Ferry. -

(h) . The term “domestic use” shall include the use of water for household, stock munic-
ipal, mining, milling, industrial and other hkc purposes, but shaIl exclude the gencratwn of
electrical power. . i

¢ Article III

(a) There is hereby apportinned from the Colorado va=r System in perpetury to the
Upper Basin and to the Lower Basin respectively the exclusive beneficial consumptive use
of 7,500,000 acre feet of water per annum, which shall include ail-water necessary for the
supply of any rights which may now exist. '

(b) In addmon to the apportionment in pa:agraph (a) the Lower Basin is hereby given
the right to mcreasc its beueﬁcm.! consumptwe use of such waters by onc rmlhon acre per
annum.-

(c) If, asa matter of intérnational comity, the Umtvd States of Amgrica sha'l hereaftcr
recognize in the United States of Mexico any right to the use of any waters of the' Colorado
River Systém, such waters shall be supplied first from the waters which are surplus ‘over and

; above the aggrégate of the’ quantities specified in paragraphs (a). and (b); and if such surplus
R shall’ prove insufficient for this purpose, then, the burden of such’ deﬁaency shall be cqual-'
ly borii€ by the Upper‘Basin and the Lower Basin, and whenever nécéssary the States ‘6f

the Upper Division shall deliver at Lee Ferry water to supply one—haﬂf of r.hc deﬁaency so

recognized in addition to that provided in paragraph (d)." : - i e .

(d) Thestates.of the Upper Division will-not-cause.the flow. of the river at]..ee Ferry to
be depleted below an aggregate of 75,000,000.¢ acre feet for zny penod ‘of tén consecutive
years reckoned.in COntinuing progressive series beginning with r_heﬁrst aay of Octobcr next
succeeding the ratification of this compact. . . .

(e) The States of the Upper Division shail not withhold water, and the States of the
Lower Division shall not require the delivery.of water, wh.lch cannot reasonably be apphccl
to domestic and agricultural uses. - - I Al feD Lt Y aete o

- (f) - Further equitable-apportionment-of the bcneﬁmal uses of the watcrs of the Col-
oradoRiver System unapportioned by-paragraptis-(a);(b)-and (c) hay be made in the man-
ner provided in paragraph (g) at'any time after October first,1963, if and when either basin
shall have reached its total-beneficial consumptive use as set out:in paragraphs (a).and (b).,

(g) . In the evert of a desire for'a further apportionment as provxded in paragraph (0
any two signatory Statés, acting through their Governors, may give joint nonce ‘of such
desire to the Governors of the othér signatory States and to the Presidént of the United
States of América, and it shall be the duity of the Governor of the signatory states and of the
President of the United States of America forthwith to appoint representatives, whase duty
it shall be to divide and apportion équitably between the Upper Basin and Lower Basin the
beneficial use of the unapportioned water of the Colorado %qver System as mentioned in
paragraph (f), subject to the Legislative ratification of the sr,natory States and the Congress
of the United States of America.

Article IV

La) Inasmuch as the Colorado River has ceased to be navigable for commerce and the
reservation of its waters for navigation would seriously limit the development of its Basin,
the use of its waters for purpose of navigation shall be subservient to the uses of such
waters for domestic, agricultural and power purposes. If the Congress shall not consent to
this paragraph, the other provisions of this compact shall nevertheless remain binding.
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(b) . Subject to the. provisions of this compact, water of the Colorado River System may
be impounded and used for the generation of electrical power, but such impounding and
use shall be subservient to the use and consumption of such water for agricultural and
domestic purposes and shall not interfere with or prevent use for such dominant purposes.’

(c) Theprovisions-of this article shall not apply.to-or interfere with the regulation-and
control by any state wlthm its boundanes of the appropnanon, use and dxstnbutxon of
water. vl

:-. I AmcieV

The Chief Ofﬁcxal of each signatory State charged with the administration of water nghts,
together with the Director of the United States Reclamation Service and the D:rector of
the United States Geological Survey shall co-operate, ex officio:

(a) To promote the systemahc determination and coordination of the facts as to ﬁow,
appropriation, consumption and use of water in the Colorado R.ver Basin, and the mter-
change of available information in such matters.

(b) To secure the ascertainment and publication of the annual flow of the Colorado
River at Lee Ferry.

(c) -To perform such other duues as may be assx,ned by mutual consent o* thc s;guato—
ries from time to time.

A.m:le VI il

Should any claun or controverSy arise between any two or more of the s1gnatory States:
(a) with respect to the waters of the Colorado River System not covered by the terms of
this compact; (b) over the meaning or performance of any of the terms of this compact; (c)
as to the-allocation of the burdens incident to the performance of any article-of this com-
pact or the delivery of waters as herein provided; (d) as to the construction or operation of
works within the Colorado River Basin to be situated in two or more Statcs, or to be con-.
structed in-one State for the benefit of another State; or (e) as to the diversion of water in,
one State for the benefit of another State;.the. Govcrnors of the States affected upon the’
request of one of them, shall forthwith appoint Commissioners with power to. consider and
adjustsuch clmm or controversy, subject to rauﬁcanon by r.he Iegislatures of the States 50

. affected. . ..

Nothing herem cont.mned shall prevent r_he adjustment of any such claxm or controw(ersy
by any present mcthod or by direct future legzslanvc acuon of the interested States

1=

Bk 8 g g o AT ArncleV]I """ gty o e
Nothing ins tlus compact shall be construed: as aﬂeetmg the cbhgauons of r.he Umted
Statg__s,pfAmenca toIndxantnbc& ) 5 sl e
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 Preséiit perfccted nghts'to the beneﬁmal usc of waters of the CoIorado Rwer System are’
unimpaired by this compéct ‘Whenever storage capacity of 5,000,000 icre Teet shall have’
been providéd on the main Colorado River within or for the benefit ‘of the Lower Basin,
then ‘claims of such rights, if any, by appropnators ‘or users of waters in the Lower Basin,
against appropnators or users of water in the Upper Basin sha]l attach to and be satxsﬁcd
from water that may be stored not in conflict with Article IT1. :

All other rights to beneficial use of waters of the Colorado River System shall be sat15ﬁcd_
solely Eo the water apporuoned to that Basm in “which they are s:tua.te ' ,

ArticleIX "

Nothmg in.this compact shall be.construed-to-limitorprevent any State frorn msm:unng
or maintaining-any-action or proceedmg, legal or equitable, for the protection of any right
under this compact or the enforcement of any of ns provisions. . . . 3

Article X

This compact may be terminated at any time by the unanimous agreement of the signa-
tory States. In the event of such termination all rights established under it shall continue
unimpaired.
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" This compact-shall-become bmdmg and obligatory when it shall have been approved by

the Legislatures.of each-of the signatory States and by the Congress of the United States:
Notice of approval by the Legislatures shall be given by the Governor of each signatory

- State to the Governors of the other signatery States and to the President of the United

States, and the Presidént of the United Stares is requested to give notice to the Governors
of the signatory States of approval by the Congress of the United States.” , : ..

In Witness Whereof, The Commissioners have signed this compact in asingle ongmal
which shall be deposited in the archives of the Department of State of the United States of
America and of which a duly certified copy shall be forwarded to the Governor of each of
the signatory States.

Dene at the City of Santa Fe, New Mexico, this Twenty-fourth day of November, A.D.
One Thousand Nine Hundred and Twenty-Two. .
Pl ol abine = W. S. Norviel,

W. F. McClure,
Delph E. Carpenter,
J. G. Scrugham,
Stephen B. Davis, Jr.,
* " R.E. Caldwell,
: Frank E. Emerson.

Approved: 5 x : o : o3 e .
HerbertHoover CoL R

T RN

-Sourcgé? L. --23='p. 6'34 § 1'.-an' in ésa; cR‘s -'sa:-g'm-z'-r.'cn.s._' '1363:‘§ -i49-2-1.

‘A, Jur2d. See 78 Am .Tur2d ‘Waters, ' Appomcanment Revusued Updated and Rcsrat-
§ § 309,310,373, 374. : * “ed”, see 56'U. Colo. L. Rev, 381 (1985). For arti-

CJ.S. See 81A cJSs.: States, §§8 31 193" cle, “Competing “Demands for the Colorado -

C.IS, WaterS.§ § 5-8. River"”, see 56 U. Colo. L. Rev. 413 (1985). For

Law reviews. For article, “Water for Oi! Shals article, “Management and Marketing of Indian
Development”, see 43 Den. L.J. 72 (1966). For Water: From Couflict to Pragmatism™, see 58 U.
comment, “Bryant v. Yellen: Perfected Rights =~ .Colo. L. Rev. 515 (1988). For article, "Colorado

Acquue Ncw Status Undera Bclatcd Clarifica-.. * ‘River’ Govemance see 68 U Colo L Rev 573.

tion, of Arizona v.'Califernia”, see 58 Den.L.J. (1997) A W w R e R
847 (1981) For amclc, "‘Tnc. Law of Equltable i S R X gt T e
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37-61-102 Compact eEfecnve on approval. Thal said compact shall not be bmd.mg and

obliggtory 'on’ any of ‘the- ‘parties théreto unless and until thé same has been ‘approved by

the legislature ‘ofeach of the saidstafes‘and by the congréss of the United Statés, and the"
governor of the state of Colorado shall give notme of the approva.l of said*compact by the
general assémbly-of the state of Colorado to the govemors ‘ofigach ‘of the Temaining signa-
tory states and to the president of the United States, in conforn:ulv with article XI of- sald
compact

o

Source: L. 23: p. 693 § 2. not in CSA. CRS 53 § 148-2-2. C.R.S 1963: § 149-2-2.

Am, Jur2d. Sé&"78 Am. Jur.2d,'Waters,’ fC.J.S. See_ SIA C:J.S.,States,fi '§ 8,31
§§309310 .- FapE B ok O T e? & ="

37-61-103 Approval wanfed 'Ihat the prowsxons of the ﬁrst paragraph of amcle XI of
the Colorado River Compact, making said compact effective when it has been approved by
the legislature of each of the signatory states, are hereby waived and said compact shall
become binding and obligatory upon the state of Colorado and upen the other signatory
states, which have ratified or may hereafter ratify it, whenever at least six of the signatory
states have consented thereto and the congress of the United States has given its consent
and approval, but this article shall be of no force or effect until a similar act or résolution
has been passed or adopted by the leulslatures of the states of Caleorma Nevada, Ncw
Mexlco Utah, and Wyornmg

@o13
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. .~ STATE OFCOLORADO
Colorado Water Conservation Board

Department of Natural Resources

721 Centeania) Building
1313 Sherman Street
DOenver, Colorado 80203
Phone: (303) 866-3441

FAX: (303) 8664474 _ _ 'é:”. Homr
February 13, 1998 . J3mes 5. Lochheat
' E:ecutive Direcrar, ONR
© QaesC.Lile, PE
Mr. Peter C. Klingsmith, Attorney ' Director. CWCR
Gunnison Basin POWER

P.O.Box 1742
Gunnison, Colorado 81230

Dear Mr. Klingsmith,

Thank you for your letter of January 8, 1998 cbnceming the state of Colorado’s
position on Article ITI(b) of the Colorado River Compact. Article I(b) provides that the
Lower Basin may increase its beneficial consumptve uses by 1,000,000 acre-feet per
annum from waters of the Colorado River System. In order to address your question,
Article ITI, paragraphs () to (e) of the compact and the terms defined in the Compact
must be read together. “The pertinent sections are as follows:

Colorado River Compact
- Article II1

(a) There is hereby apportioned from the Colorado River System in perpetuity to the
Upper and to the Lower Basin, respectively, the exclusive beneficial consumptive
use of 7,500,000 acre-feet of water per annum, which shall include all water
necessary for the supply of any rights which may now exist.

(b) In addition to the apportionment in paragraph (a), the Lower Basin is hereby given

the right to increase its beneficial consumptive use of such waters by one million
acre-feet per annum.

(c) If, as a matter of international comity, the United States of America shall hereafter
recognize in the United States of Mexico any right to the use of any water of the
Colorado River System. such waters shall be supplied first from the waters which
are surplus over and above the aggregate of the quantities specified in parggraphs
(a) and (b); and if such surplus shall prove insufficient for this purpose, then, the
burden of such deficiency shall be equally borne by the Upper Basin and Lower
Basin, and whenever necessary the States of the Upper Division shall deliver at Lee

Ferry water to supply one-half of the deficiency so recognized in addition to that
provided in paragraph (d).

(2) The states of the Upper Division will not cause the flow of the river at Lee Ferrv to
be depleted below an aggregate of 75,000,000 acre-feet for any period of ten
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consecutive years reckoned in continuing progressive series beginning with the
first day of October néxt succeeding the ratification of this compact.

(e) The states of the Upper Division shall not withhold water, and the states of the
Lower Division shall not require the delivery of water, which cannot reasonably be
applied to domestic and agricultural uses.

Critical to your question is the definirion of the term, "Colorado River System” wh;ch is
defined in Article [I(a) of the Colorado River Compact as follows:

“The term 'Colorado River System' means that portion of the Colorado River and its
tributaries within the United States of America."

Additionally, there are two major factual reasons that the Lower Division States can not

seek any additional water from che "Upper Basin" under pa.ragraph (). The first
reason is that there is not enoug ;

appomonments ts made under pa@mgb g) moszof the t.lme The progressxve lo-yea: p wt‘Q 5
moving average virgin flow at Lee Ferry has not exceeded 15.0 million acre-feet since _r;‘ ) 5 BLAl

1934, except during the 1983-1993 period. Also, the estimated virgin flow average since
1896 is only 14.9 million acre-feet.

Secondly, the negotiators of the compact looked at the entire "Colorado River System" in
making the apportionments thereunder. The Lower Basin has already taken the
additional water and then some from the Colorado River tributaries. The "Consumptive
Uses and usses‘Repon" prepared by the U.S. Bureau of Reclamation every five-years
shows consumptive uses for the state of Arizona alone range between 4.0 and 6.3 million
acre-feer annually, which is well in excess already of the additional water apportioned to
the Lower Basin in Article IU(b). Furthermore, this does not even consider uses made by
those portions of Utah and New Mexico that are also part of the Lower Basin.

In other words, the allocations in Articles ITI(a) and (b) are made from the mainstem of

the Colorade River and its tributaries, including Lower Basin tributaries such as the Gila

River in Arizona and the Virgin River in Utah, Arizona and Nevada. In contrast, Asticle 7S
IT(d) applies only to flows in the mainstem at Lee Ferry. Therefore, the rightofthe  A/AN 7 &
Lower Basin to increase its consumptive use by 1,000,000 acre-feet pursuant to Article

[TI(b) refers only to Lower Basin tributaries. It does not authorize the Lower Basin to call

for more water at Lee Ferry. This is clear from a plain reading of the Compact, as well as

extensive background in the negotiations and subsequent events. For example, Arizona

refused to ratify the compact until 1944 precisely because Article III(b) would limit its
consumptive uses on the Gila River.

Given these facts, it is extremely unhkely that the Lower Basin will ever make an issue

out of Article ITi(b) and even more unlikely that they could ever prevail on the issue in a
court of law.
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I hope this addresses your concerns relative to Article ITI(b) of the Colorado River
Compact. :

Respectfully,

2 Band el dadd

D. Randolph Seaholm
. Chief, Interstate Streamns Investigations

Ce:
Colorado Water Conservation Board Members
Manager, Upper Gunnison River Water Conservancy District
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PARTIAL DOCUUMENT
Special Master’'s Analysis of Compact

| therefore conclude that the provisions of the Compact, unless made operatve by reievant statutes or
conwacts, do neot songal the dispositon of this case. Nevertheless, in view of the urgent argumans of the
sovereign parties and against tha eventuality thar the Court may take a different view of the marer, | set forth
my views regarding the meaning of some provisions of the Compact.

The limits estabiished by the Compact on the acquisiion of appropriative rights are applicable to the
mainszeam of the Colorado River and to its wibutaries. Arizona has contended otherwise. claiming that the
Compact relates 1o the mainsream exclusively. To supporn this contenton, Arizona advances 2 number of
arguments:

1. That the events leading to the adeption of the Compact, already mentioned in this Report, reveal an
intention to deal with mainsream problems rather than with problems on the tributaries;

2. Thar the Upper Basin could physically control and acquire rights. against the Lower Basin. in
mainsgeam and Upper Basin fributary water enly, and hence was not interested In [Lower Basin tributaries;

3. That the Compact purporis to apportion only part and not all of the water in the River Systern;

4. That the obligation specified in Article llI{d) necessarily refers to mainstream water only;’

5. That subdivisions (a) and (d) of Asticle I are correlative and that lli(b) refers to additional mainszeam
water; =

6. That Article VIl deals with mainstream water.

At best, these arquments suggest wo things: (1) that some provisions of the Compact relate to mainstream
water exclusively, and (2) that the Compact might have been limited to the mainsweam in all of its provisions
if the negotators had chosen to have It so confined. However, the plain words of the Compact permit only
one interpreration —that Article Ili(a), (b), (c).(f) and (g) deal with both the mainszeam and the trbutaries.
Article ll{a) states: “The term ‘Colorado River System’ means that portion of the Colorade river and its
triburaries within the United "States of America.” Article OI(a) apportions “from the Colorado River
System . . . the exclusive benefidal consumptive use . . . of water.” Article [I(b) allows the Lower Basin "to
incrzas2 its beneficial consumptive use of such waters. . . ." “Such waters” can only refer to System waters,
that is, t¢ mainstream and tibutary water as defined in Article lI(a). In Article l{e), (f) and (g} System water is
specified by name.

The varlous arguments of Arizona fail before this unmistakable language of the Compact. The historical
fact that the Upper Basin was primarily concemed with the mainstream will nct nullify language of the
Compacr that subjugates both mainstream and mibutaries to its rule. Nor is the argument persuasive that
because some provisions deal only with the mainstream, all provisions are so limited. It is certainly true that )
the second sentence of Article VIl deals with the mainstream only, It very clearly says so. The preceding and
the following sentences, howaver, speak of the Colorado River System, indicating the draftsmen's intent to
distinguish the rwo terms. -

Article | states that “an apportonment of the use of part of the water of the Colorado River System is
made” by the Compact. and Article VI speaks of “waters of the Colerado River System not covered by the
terms of this Compac:”. From this Arizona would have me infer that wmibutaries are not subject to the
limitations of Article lll(a) and (b}. The provisiens of Articles [ and VI can be given full effect without thus
overricing the plain language of Article li{a). Article | is consistent with Article lll(f) and ‘(@) which provides for
further equitable apportionment of the use of System water, The 1922 Compact apportioned the use of
16,000,000 acre-feet of water 1o the two Basins: a later compact could make a “further equizble
appordonment” of remaining System water. Article VI demenstrates that the Compact governs inter-basin
and not interstate relations. If 2 conroversy should asise. for exampie, berween rwo Lower Basin states over
the mainstream. or over a wibutary, that Aricle provides for altamative modes of adjusting the dispute. As
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between Lower Basin states “the waters of the Colorado River System [are] not covered by the terms” of the
Compact. (Colorado River Compaa, Art. Vl(a); see Ariz. Exs. 46, 45.)

Lastly, Arizona argues that Article li(a) ralates to the mainstrearn only because lll{a) and lll{d) are cor- ©
relative, IlI(d) being [i(a) multplied by ten, and Article ll(d) is clearly a mainstream measurement. This argu-
ment is unacczptable. Since Ardcle Il{a) imposes a limit upon appropriation whereas lll(d) deals with supply
at Lee Ferry, an interprematicn which makes these two provisions correlative one to another is inadmissible.
Since a substantial quandry of water is lost through reservoir evaporation and channel losses as it flows frem
Lee Ferry, the point where the llI{d) obligation is measured, to the diversion points downstream fom Hoover
Dam. where most of the appropriatons are made, 7.500,000 acre-feet of water at Lee Ferry will supply a
considerably smaller amount of appropriations below Hocver Dam. Moreover, 1l(a) extends to apprepria- ;-
tons on Lower Basin Fibutaries as well as the mainstream. Such appropriations cannct possibly have any
relation to the quantitative rneasurement of the flow of water at Lee Ferry.

The Compact does affect the supply of water available to the Lower Basin. Two provisiens of the Compact
relate to supply, Article lil(c} and Article [li(d). Article [I(d) presents no questions’of interpretation. Under it,
the Upper Division states may “not cause the flow of the river at Lee Ferry to be deplated below an aggregate
of 75,000,000 acre-feet for any period of ten consecutive years, reckoned in progressive series beginning
with the first day of Ociober...." W~
: With the storage provided by Lake Mead, and barring 2 drought unprecedented in the recorded history of ¥
the River, the Lower Basin has, under the guarantee of the Compact. available for use at Hoover Dam a
’ minimum of 7,500,000 acre-feet of water per year, less wansit losses batween Lee Ferry and the dam,

{ evaporation loss from Lake Mead. and its share of the Mexican treaty obligation.

The Compact provides for the delivery of water by the states of the Upper Division at Lee Ferry, in addition
1o the supply guaranteed by [lI(d), when the obligation to Mexico cannot be satisfied “from the waters which
are surplus over and above the aggregate of the quantties specified in paragraphs (a) and (b) (of Ardcle NIl of

: + the Compadt]. ... . In that event, "the burden of such deficiency shall be equally borme by the upper basin

i and the lower basm and whenever nacessary the states of the upper division shall deliver at Lee Ferry water
to supply one-half of the deficiency so recognized in addition to that provided in paragraph (d)" of Article Ill.
At the time the Compact was signed (1922) and when it became effective (1929), the United States was
under no treaty obligation to Mexice and the Compact weated no obligatian. However, in 1944 the United
States and Mexico negctiated a treaty, proclaimed in.1945, under which the United States has the duty to
deliver 1,500,000 acre-feet annually to the United States of Mexico at the intemational boundary."

Several questions arise regarding the effect of Article ll{c), and the parties have offered various suggestions
regarding its interpretagon. These questions include: (1) what is the meaning of the word “surplus™ (2) ¥
surplus is not sufficient to supply Mexice, how should the Upper Basin's further delivery obligation be
measured under the language of Ardcle lll{c)? In my judgment, the various questions advanced by the parties
conceming construction of this subdivision ought not to be answered in the absence of the states of the Upper
Basin; nor need they be answered in order to dispese of this litigation affecting enly Lower Basin interests.
Under the Interpretation which | propose of the Boulder Canyon Project Act and the water delivery contracts
made by the Secretary of the Ingrior pursuant thereto, it is unnecessary 1o prediet the supply of water in the
mainszeam. in the Lower Basin, in order to adjudicate the present controversy.'

Arizona argues that Article Nl(b). relating exclusively to appropriatiens in the Lower Basin, imposes an ad-
ditonal delivery burden on the Upper Basin. She reasons that after the lll(a) apportionment is exhausted, the <
i ﬁ Lower Basin may, under Article Ili(b), increase its uses by 1,000,000 2ere-feet and that the Upper Basin is
l R X otliged to furnish water for this increased HlI(b) use. subject only to the Upper Basin's first nght to 7 500 000
: acre-leet of water under Article [ll{a). :

“This obligaticn is subject to several qualificadens; the reaty is dlscussed infro at pages 295.296.
"“Sgeam flew at Lee Ferry has historically exceeded the maximum delivery abiigasien under [ll{ei and 1i{d). Waether this condiion
«ill zzadnue upon full developmant of the Usper Exsm s ¢ suipast of dusputa ameng the cxnens which nced net be ressived here.
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Hizoric sream fows & Lee Fary were &3 (ollows:
TEN-YEAR TOTALS OF COLCRADO RIVER WATER
AT Lex Fery
(ln Ace-Fequ
Sgsam Flow Soeam Flow
Ten Year Peried in Acre-Feel Ten-Year Pened In Ace-Feer
1896-15G5 133.700,000 1923.1932 139.569.300 o
1897.1506 ’ 141.504.000 1924.1933 132.453.600
1898-1907 14§.407.000 1925-1954 125.368.900
1699.1908 165 B70.000 1926.1938 123.939.500
1500-1909 151.326.000 1927.1936 121.901.700
1901-1910 151.695.000 1928-1937 117.211.700
1502.1911 153.417.000 1929-1928 117.328.400
1903.1912 163,.557.000 1930-1829 . 107.498.700
1904-1913 : 162.601.000 1931.1940 101.510.200
15051914 167.235.8300 1532-1541 111,174.700
1506-1915 154.7346.200 1933-1942 112.917.800
1907.1916 164.097,000 1934.1943 114,435 400
1508-1917 163.587.10Q 1935-1934 123.260.400
1909-1918 165.873,700 19361945 124 BS3,70¢
1510-1919 155.026,100 1937-1946 121.668,100
1911-1520 161.795.800 1938-1547 123.285.600
1912.1921 J 167.888 600 1939-194§ 121.532.800
1913-1922 165,311,000 1940-1549 126.496.100
1914.1923 - 168.578.200 1941-1950 130,472.700
19151924 161,724,500 1542-1951 124.282.40C
1916-1925 160.565.300 1543-1952 125.203.000
1917.1926 157.249,000 19441953 122.745.000
1918-1927 151.542.800 1945.1954 115.639.500
19191928 153.616.500 1944.1955 111.401.209
d 199071925 ' 161.981.500 1947.1956 111.410.500
" 1921.1930 158.312,900 1548-1957 115.243.100
19221931 140.985,600 1945.1958 . 116.555.900

Article li{b) cannot be stretched so far. Whatever may account for its segregation as a separate provision of
the Compact, thexe is nothing to suggest that [I(b) impeses an affirmative duty on the Upper Basin. Rather, it
Imposes for the benefit of the Upper Basin, a ceiling on Lower Basin appropriations, albeit that the Lower
Basin is privileged to have a higher ceiling than the Upper Basin. P

It is my conelusion that Article lll(b) has the same effect-as Article ll(a), and this conclusion Is supported by
the reports of the Compact commissioners, who spake of [i(a) and li{b) as apportioning 7,500,000 acre-feet
to the Upper Basin and 8,500,000 acre-feet to the Lower Basn. (See Ariz. Exs. 46, 49, 53, 55, 57).

“Beneficial consumptive us2” is a term used throughout the Compact although, regremably, it is not de-
fined in Article II or elsewhere in the document, In the early stages of the hearing. Arizona spent a vast
amount of effort in seeking to establish the term as 2 word of art. She now contends that It has no special
meaning and never did.

California arques that the term is used in the Compact as a word of art and means:

“the loss of Colorado River Systern water in processes useful (o man by evaporation, transpiradon or divar-
sion out of the drainage basin, or otherwise, whereby such water becomes unavailable for use within the
natural drainage basin in the United States, or unavailable for delivery to Mexico in satisfaction of re-
quirements imposed by the Mexican Treaty. The term includes but is not limited to incidental consumption
of water such as evaporation and transpiradon from water surfaces and banks of imigadon and drainage
canals. and on cr along seeped areas, when such incidentai consumption is associated with teneficial con-
sumptive us2 of water, even though such incidental consumpsdon is not, in itself, useful.”"*

“Calii, Briel, Vol. II, p. Al-4.

_————————————"
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Further refinements of this definition are contained in a 70-page brief. labeled Appendix 1 of California's
Opening Brief. Other pardes have contributed suggestions for conszuing the term.
As used in the Compact, beneficial consumptive use was intended to provide a standard for measuring the
amount of warter each Basin’ mxght appropriate. This was necessary since Artcle [H(a) and (b) imposed limis
on appropriative rights. [n sarly applicadons of the western law of appropriaton, diversions were regarded as
the measure of water use.'* By 1922. however, it was recognized that the amount of water diverted for irriga-
tion purposes was not necessarily the amount consumed and lost 1o the seam. Some water applied to the
ground would usually reappear in the sweam as returmn flow. The term bencficial consumptive use as L
employed in the Compact was intended to give each Basin cedit for retum flow. Thus whether the limis
fixed by Article lli(a) and (=] have been reached or exceeded is to be caterminad by maasuring the amount of
each Basin's wtal appropriations through the fermula. diversions less returmn flows. [n the Ceompaet,
“beneficial consumptive use” means consumpive use {as oppasad 0 non-consumptve use. e.g. water
F power) measured by the formula of diversions less return flows. for a beneficial (that is, non-wasteful) pur-
: ‘pose. This understanding of the term is reflected in several of the commissioner's reports. (See Ariz. Exs. 6,

,E 52, 54, 577

: As the foregoing discussion indicates, | reqard Arucle [ll(a) and (&) as a limitation on appropriatve rights  *

and not as a source of supply. So far as the Compact is concerned, Lower Basin supply stems from Article

N{c) and (d). There are, of course, other sources of supply, for example. Lower Basin mibutary inflow, but

7 these are not dealt with as supply items in the Compact. Thus when referring to the Compact. it is accurate 1o
speak of [ll(e) and NI(d) water, but it is inaccurate and indeed meaningless to speak of lll{a} and [(b) water.
For Compact purposes, Article lli(a) and (b} ean refer only to limits on appropriations, not to the supply of
water jtself.

It is true that Congress in Section 4(a) of the Project Act, treated Article lll{a) as a source of supply rather
than as a limitation en appropriations. The Act speaks of “the waters apporioned te the lower basin States by
paragraph (a] o of Article Il of the Colorado River compact....” Later in this Report [ shall develop at some
length the meaning of this language and the confusion it has produczd in this lifigaton. Suffice it now to cay -
that the congressional meaning is different.from the Compact meaning. One may properly speak of Mllila) -
warer in the Project Act sense, but not in the Compact serse. Much of the confusion in this case may be
traced to this difference berween the two writings, for the partes speak of lli(a) water without differentiating
between the Compact and the Project Act.

" One other contention relating to the Compact may be noticed here. Undar Section 4(a) of the Prcjast Azt
Callfornia, in addition to consuming a part of the so-called [l(a) water, may share in “excess or surpius waters
unapportioned by said Compact.” California contends that lll(b) uses are unapportioned by the Compact.
The argument Is based primarily on the fact that Article (b} does not use the word “appartioned” which ap-
pears in Article T(a). Article [I(b) gives the Lower Basin “the right 10 increase its beneficial consumptive use -
of " water by 1,000,000 acre-feet per annum. [ have already indicated my view that subdivisions (a) and (b) of
Article IIl operate in identical fashion; that the net effect of the two secfions is 1o limit appropriations in the Up-
per Basin o 7,500,000 acre-feet and in the Lower Basin to 8,500,000 acre-feet. That both sections effect an
appertionment is made clear by Article I}, which provides for “further equitable appordonment of the
beneficial uses of the waters of the Colorado River System unapportioned by paragraphs (2), (b) and (c)” of
Article [Il. Califomia argues that apportionment has no precise or consistent meaning in the Compact. since
in the foreqoing provision Article lll(a) and (b) are lumped together with Aricle [ll{¢} which, according to the

" arqument. clearly does not a2pporion water to Mexico. California’s argument has no merit. Article lll(c), while
apportioning no water to Mexico, does apporton the burden of a deficiency resulting from the Mexican
obligation hetween the Upper and Lower Basins. and hence efects an appordonment. Marzover, as | have
previously had occasion 10 observe. the reports of the Compact commissioners describe Article [li(b) as an
apporionment (See Ariz. Exs. 46, 49, 53, 55, 57).

0

*See Hulchins, Selecied Problems in the Law of Water Rights in the West 331 (1942).

'"The term has since been adopled by branches of the engineenng profession 16 ezpress higrly sophisticated formulag ysaful in the
planning of irigadon projesy. Ong such is the Blany-Criddle formula U=XF—R, For an explanaton of this lormula. see Tr-
13417—13428 (Criddle). Such meanings have no bearing on the lerm as used in th¢ Campaes,
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By these observations | do not mean to rule on Califomia's rights under Seeion 4(a) of the Preject Act.

That [ll{b) uses are apportoned for Compact purposes does not contrel the interpretation of the satute, and |
shall discuss its interpretation in this regard later in the Report.
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February 12, 1999

The Board of Directors The Board of County Commissioners

Upper Gunnison River Water Conservancy District The County of Gunnison

275 S. Spruce 200 East Virginia

Gunnison. CO 81230 Gunnison, CO 81230

The Board of County Commissioners The Board of County Commissioners
The County of Hinsdale The County of Saguache

Courthouse Courthouse

Lake City, CO 81235 Saguache, CO 81149

Ladies & Gentlemen:

In response to Wayne S. Cook’s letter to Ms. Klein of January 8, 1999, permit POWER to
comment as follows: The business of measuring, allocating and distributing water efficiently
from streams is complicated, and in connection with a river system as vast as the Colorado, it
boarders on the impossible. Similarly, the wording of the Compact is complicated and
ambagious and may need to be clarified (See appendix “A”). Mr. Cook and other Colorado
water managers should be hesitant to criticize those who question their interpretation and
judgment because if they prove to be wrong, which POWER believes they are as to certain
aspects of the Colorado River’s administration, great unnecessary expense, inconvenience and
trouble could follow. Referring to each other as being guilty of misrepresenting the compact,
disregarding facts and making seriously flawed choices is not helpful in arriving at the correct
interpretation of the Compact and correctly, properly and fairly representing water users in
Colorado and the Upper Basin States.

We have numbered each paragraph and sub-paragraph of Mr. Cook’s letter attached hereto as
Appendix “B”, from 1 through 13, and will comment on each in order. '

As to paragraph 1 through 4: we have no further comment.

As to paragraph 5: the first sentence is accurate. Whether the tributaries below Lee Ferry will
produce 2 million acre feet of water per annum available after prior claims to satisfy Lower Basin
and Mexican requirements in the future is doubtful. The diminishing effects of drought, the calls
of the Indian tribes and the prior calls upon such waters by early users protected by the first
sentence of Article III of the Compact makes such an optimistic guess unreliable and unrealistic.

As to paragraph 6: this wording is Article III (¢) of the Compact, and it is ambiguous - if “over

P.O. Box 1742
1 Gunnison, CO 81230
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and above” is over and above the 7.5 million acre feet to be supplied above Lee Ferry by Article
[1I(a), it means one thing; but it means another if such water is to be supplied in whole or in part
from waters produced below Lee Ferry. See Mr. Cook’s paragraph 8.

As to paragraph 7; no comment.

As to paragraph 8; Regarding sub paragraph (1), POWER is correct that the waters described in
Article III (c) & (d) are to be measured at Lee Ferry, by the words, and import of the Compact
itself. As to where the waters of Article III (a) & (b) are to be measured, no other measuring
place than Lee Ferry is provided in the Compact, or would such be feasible. Taken as a whole,
the wording of the Compact directs these waters are to be measured at the only measuring place

provided--Lee Ferry.

Would the Lower Basin (or a federal referee) be persuaded that the 7.5 million acre feet referred
to in Article III(a) could come in part, or from time to time, from Lower Basin water? We think
not. But if Mr. Cook is correct that the 1 million acre feet of Article III(b) can or should be
diverted below Lee Ferry, then by the specific words of the Compact, so also a part of the water
of Article III (a) could be so diverted as well. The Lower Basin States would not possibly abide
by this interpretation. (See our later paragraph herein regarding relative political strengths of the
Upper and Lower Basin States.)

Regarding sub-paragraph 8 of Mr. Cook’s letter; (2) we do not think these lower basin waters can
be so counted to provide (a), (b) & (d) waters. Obviously they can be as to sub-paragraph (c) of
Article [II of the compact.

Regarding sub-paragraph 8 (3), this is critical. A front range farmer should not have to bet his
farm on whether the 1 million acre feet of Article III (b) water would and could be considered as
being supplied by Lower Basin tributaries’ water and might or might not be available to him.

The language referred to, ie. Article III (a)(b) is not clear but is ambiguous. Those who guess
wrong as to its true meaning, as finally determined by a federal referee, are putting innocent
water users at grave risk. We believe that Mr. Cook and his colleague Mr. Randy Seaholm of the
Colorado Water Conservation Board are guessing wrong as to its meaning.

As to paragraphs 9 and 10: the position of the Upper Colorado River Commission, as set forth in
its quoted resolution of July 13, 1984, is untenable. It makes no provision for the Lower Basin’s
entitlement to 7.5 million acre feet under Articles III (a) and (b) at Lee Ferry, on an annual basis,
as such position appears to be a unilateral statement of rights, nor does it consider Indian rights,

2 P.O. Box 1742
Gunnison, CO 81230
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and above™ is over and above the 7.5 million acre feet to be supplied above Lee Ferry by Article
[Tl(a). it means one thing: but it means another i’ such water is to be supplied in whole or in part
from waters produced below Lee Ferry. See Mr. Cook’s paragraph 8.

As 1o paragraph 7; no comment.

As to paragraph 8: Regarding sub paragraph (1), POWER is correct that the waters described in
Article 111 (¢) & (d) are to be measured at Lee Ferry, by the words, and import of the Compact
itself. As to where the waters of Article I11 (a) & (b) are to be measured, no other measuring
place than Lee Ferry is provided in the Compact, or would such be feasible. Taken as a whole.
the wording of the Compact directs these waters are (o be measured at the only measuring place
provided--Lee Ferry.

Would the Lower Basin (or a federal referee) be persuaded that the 7.5 million acre feet referred
to in Article III(a) could come in part, or from time to time, from Lower Basin water? We think
not. Butif Mr. Cook is correct that the 1 million acre feet of Article I1I(b) can or should be
diverted below Lee Ferry, then by the specific words of the Compact, so also a part of the water
of Article III (a) could be so diverted as well. The Lower Basin States would not possibly abide
by this interpretation. (See our later paragraph herein regarding relative political strengths of the
Upper and Lower Basin States.)

Regarding sub-paragraph 8 of Mr. Cook’s letter; (2) we do not think these lower basin waters can
be so counted to provide (a), (b) & (d) waters. Obviously they can be as to sub-paragraph (c) of
Article III of the compact.

Regarding sub-paragraph 8 (3), this is critical. A front range farmer should not have to bet his
farm on whether the 1 million acre feet of Article III (b) water would and could be considered as
being supplied by Lower Basin tributaries’ water and might or might not be available to him.

The language referred to, ie. Article IIT (a)(b) is not clear but is ambiguous. Those who guess
wrong as to its true meaning, as finally determined by a federal referee, are putting innocent
water users at grave risk. We believe that Mr. Cook and his colleague Mr. Randy Seaholm of the
Colorado Water Conservation Board are guessing wrong as to its meaning.

As to paragraphs 9 and 10: the position of the Upper Colorado River Commission, as set forth in
its quoted resolution of July 13, 1984, is untenable. It makes no provision for the Lower Basin’s
entitlement to 7.5 million acre feet under Articles III (a) and (b) at Lee Ferry, on an annual basis,
as such position appears to be a unilateral statement of rights, nor does i&?cons“i‘der_ Indian rights,

g p.O. Box 1742
- Gunnison, CO 81230
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rights of prior appropriators nor (3) does it consider theeffect of drought. Although perhaps
interesting and comforting, this position would have no binding effect on the Lower Basin States
or on a federal referee or judge.

As to paragraph 11: the statement may be correct. However, what the Upper Basin states believe
may not be what the Lower Basin states believe or what a federal referee would rule. What if
what the Upper Division States believe is erroneous and 8,230,000 acre feet of water can not be
delivered because of drought, transmountain diversion or Indian Tribes draw down? What Upper
Basin water user will be shut off to make up the deficiencies when such occurs?

As to paragraph 12; POWER contests the statement made here in the first sentence. POWER
wonders what will happen when a sustained drought occurs (see our appendix C hereto) or when
the Indian tribes demand delivery of their reserved water. What has occurred in the past has a
minor. if any, import on what will happen in the future.

As to paragraph 13: POWER has notimplied the Lower Basin states have suffered shortages. It
warns, however, that if further transmountain diversions from the Colorado River occur in
Colorado, shortages are likely to occur in water quantities awarded to Lower Basin States. Even
if the 10,400,000 acre feet of water referred to have been available to the Lower Basin states and
Mexico, such may not be available if a serious, sustained drought occurs and/or when the Indian
tribes make their claim.

Mr. Cook ignores or over-looks four of the most important considerations one should keep in
mind in interpreting the Compact for the welfare of future water users in Colorado. These
omissions are (1) the effects of the diminishment of water available in the Colorado River
System after the Indian tribes have been allotted their reserved shares and such has been diverted,
(2) the effect of a serious and sustained drought, (3) the effects of further transmountain
diversion to the Front Range of Colorado, and (4) the withdrawals of water unimpaired by the
Compact, by prior appropriators, under Article VIIL

Mr. Cook has not fully answered or satisfied POWER'’S, and we trust others’, concerns about the
Colorado River Compact. In POWER’S letter, we warn that many Indian tribes have claims to
the water of the Colorado River system which have not yet been made but which have been
provided for. (See Article VII of the Compact.) These claims could amount to several million
acre feet per annum, and they would come ahead of all junior claims to Colorado River water, ie.
later in time to the dates of the Indian reservations. One can rely on the fact that such claims will
be enforced when they are made. To ignore or disregard the Indians’ claims in allocating
Colorado River water would be perilous to all concerned Upper Basin water users.

P.O. Box 1742
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A severe sustained drought (see appendix C hereto) could knock the “Criteria for Coordinated
Long Range Operation of Colorado River Reservoirs “ (Mr. Cook’s paragraph 11) into a cocked
hat. What a drought would not change, however, is in case of a deficiency, the obligation of the
Upper Basin states to furnish the water at Lee Ferry referred to in Article III(a)(b)(c) and (d)
would continue undiminished. If, pursuant to the Upper Basin states water managers’
recommendations and encouragement, more water is permitted to be withdrawn than has now
been decreed and divested for the purpose of increasing development out of the basin on the
Front Range of Colorado, disaster looms on the horizon.

POWER would make a further point not dealt with by Mr. Cook. Lower Basin need for water is
increasing exponentially. Las Vegas, Nevada, has been awarded 42+ sections of dry land by the
U.S. Government, (30,080 acres), much of which will need water. (See Appendix D hereto.)
Southern California’s and the Imperial Valley’s need for water is growing by leaps and bounds.
No Upper Basin water manager should want to involve Colorado in a dispute over water with the
Lower Basin States which boast of 3 U.S. Supreme Court Justices, and whose U.S.
Representatives out number our Congressional delegation about 10 tol. To set up a conflict with
such weighty opponents does not seem wise to POWER, but rather seems to be a recipe for
calamity for our Colorado community.

We ask that you read POWER'’S amended letter again with an open mind. We ask our water
managers to reconsider the risks and possible dire consequences of dismissing interpretations of
the Colorado River compact which Lower Basin users are virtually certain to make in the future
as their demands for Colorado River water grow ever more intense.

Sincerely,

POWER

f 'Y )
(] ‘:
By: P.é. ;lingsmith, Chairm3

POWER Steering Committee

4 P.O. Box 1742
Gunnison, CO 81230
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A severe sustained drought (see appendix C hereto) could knock the ~Criteria for Coordinated
Long Range Operation of Colorado River Reservoirs * (Mr. Cook’s paragraph 11) into a cocked
hat. What a drought would not change, however, is in casc of a deficiency, the obligation of the
Upper Basin states to furnish the water at Lee Ferry referred to in Article III(a)(b)(c) and (d)
would continue undiminished. If, pursuant to the Upper Basin states water managers’
recommendations and encouragement, more water is permitted to be withdrawn than has now
been decreed and divested for the purpose of increasing development out of the basin on the
[Front Range of Colorado. disaster looms on the horizon.

POWER would make a further point not dealt with by Mr. Cook. Lower Basin need for water is
increasing exponentially. Las Vegas, Nevada, has been awarded 42+ sections of dry land by the
U.S. Government, (30,080 acres), much of which will need water. (See Appendix D hereto.)
Southern California’s and the Imperial Valley’s need for water is growing by leaps and bounds.
No Upper Basin water manager should want to involve Colorado in a dispute over water with the
Lower Basin States which boast of 3 U.S. Supreme Court Justices, and whose U.S.
Representatives out number our Congressional delegation about 10 tol. To set up a conflict with
such weighty opponents does not seem wise to POWER, but rather seems to be a recipe for
calamity for our Colorado community.

We ask that you read POWER’S amended letter again with an open mind. We ask our water
managers to reconsider the risks and possible dire consequences of dismissing interpretations of

the Colorado River compact which Lower Basin users are virtually certain to make in the future
as their demands for Colorado River water grow ever more intense.

Sincerely,
POWER

-

(]
By: P.C. Klingsmith, Chairm
POWER Steering Committee

—G

4 P.O. Box 1742
Gunnison, CO 81230
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Colorado River Compact
37-61-101. Colorado Rivcr_ compact. 37-61-103. Approval waived.
37-61-102. Compact cffective on appraval. 37-61-104, Certificd copies of compact.

37-61-101. Colorado River compact. The General Assembly hereby approves the com-
pact, designated as the “Colorado River Compact™, signed at the City of Santa Fe, State
of New Mexico, on the 24th day of November, A.D. 1922, by Delph E. Carpenter, as
the Commissioner for the State of Colorado, under authority of and in conformity with
the provisions of an act of the General Assembly of the State of Colorado, approved
April 2, 1921, entided *“An Act providing for the appointment of a Commissioner on
behalf of the State of Colorado to negotiate a compact and agreement between the States
of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming and between
said States and the United States respecting the use and distribution of the waters of
the Colorado River and the rights of said States and the United States thereto, and making

Appendix A
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37-61-101 _ Water and Irrigation =
an appropriation therefor.”, the same being Chapter 246 of thc Session Laws of Colorada
1921, and signed by the Commlssmners for the States of Arizona, California, Nevad .i
New Mcxmo Utah, and Wyoming, under legislative authority, and s1gncd by the Commig
sioners for said seven States and approved by the Representative of the United Stateg
of America under authority and in conformity with the provisions of an Act of the Cop i
gress of the United States, approved August 19, 1921, entitled “An Act 10 permit a ¢o m7 :
pact or agreement between the States of Anzona Cahforma Colorado, Nevada, Nev,r
Mexico, Utah and Wyoming, respecting the d:sposmon and appomonment of the waters
of the Colorado River, and for other purposes.”, which said compact is as follows:

Colorado River Compact g -

The States of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyommg,
having resolved 1o enter into a compact, under the Act of the Congress of the Unitedf
States of America approved August 19, 1921, (42 Statutes at Large, page 171), and the

Acts of the legislatures of the said states, have through their Governors appointed as.
their commissioners:

W. S. Norviel, for the State of Arizona,

W. F. McClure, for the State of California;

Delph E. Carpenter, for the State of Colorado;

J. G. Scrugham, for the State of Nevada;

Stephen B. Davis, Jr., for the State of New Mexico;

R. E. Caldwell, for the State of Utah,;

Frank C. Emerson, for the State of Wyoming;
who, after negotiations participated in by Herbert Hoover appointed by the Pres:dcut
as the representative of the United States of America, have agreed upon the following
articles:

Article I .

The major purposes of this compact are to provide for the equitable division and appor-
tionment of the use of the waters of the Colorado River System; to establish the relative §
importance of different beneficial uses of water; to promote interstate comity; to remove
causes of present and future controversies; and to secure the expeditious agricultural and.
industrial development of the Colorado River Basin, the storage of its waters and the3
protsction of life and property from floods. To these ends the Colorado River Basin is”
divided into two Basins, and an apportionment of the use of part of the water of the

Colorado River System is made to each of them with the provision that further equuable
apportionments may be made.

Article I1

As used in this Compact: -

(a) The term *“Colorado River System” means that portion of the Colorado River 3
and its tributaries within the United States of America. ,

(b) The term “Colorado River Basin™ means all of the drainage area of the Colorado |
River System and all other territory within the IJnited States of America to which the

waters of the Colorado River System shall be beneficially applied. PR ‘3’

(¢) The term “States of the Upper Division' means the States of Colorado, New
Mexico, Utah and Wyoming.

(d) The term “States of the Lower Division™ means the States of Arizona, California

nmAd RasrmAn
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the dramage area of the Colorado Rn‘ay System which are now or shall hcrca\,,) be benefi-
sally served by waters diverted from the System below Lee Ferry.

(h) The term “*domestic use™ shall include the use of water for houschold, stock,
municipal, mining, milling, industnal and other like purposes, but shall exclude the gener-
ation of electrical power.

Article 111

(a) There is hereby apportioned from the Colorad_g,_B_Lmstlcm in perpctuity 1o
the Upper Basin and to the Lower Basin respectively the exclusive beneficial consumptive
use of 7,500,000 acre feet of water per annum, which shall include all watcr nccessary
for the supply of any rights which may now exist. v

(b) In adden to the apportionment in paragraph (a) the Lower Basm 1s hercby given
the right 10 increase its beneficial consumptive use of such waters by one mllhon acre
per annum. / CA

(c) If, as a matter of international comity, the United States of America shall hereaftcr
recognize in the United States of Mexico any right to the use of any waters of the Colorado
River System, such waters shall be supplied first from the waters which are surplus over
and above the aggregate of the quantities specified in paragraphs (a) and (b); and if such
surplus shall prove insufficient for this purpose, then, the burden of such deficiency shall
be cqually borne by the Upper Basin and the Lower Basin, and whenever necessary the
States of the Upper Division shall deliver at Lee Ferry water to supply one-half of the
deficiency so recognized in addition to that provided in paragraph (d). 750 A4

(d) The states of the Upper Division will not cause the flow of the river at Lee Ferry
to be depleted below an aggregate of 75,000,000 acre feet for any period of ten consecutive
ycars reckoned in continuing progrcssivc scrics beginning with the first day of October
next succeeding the ratification of this compact.

(¢) The States of the Upper Division shall not withhold water, and the States of the
Lower Division shall not require the delivery of water, which cannot reasonably be applied
to domestic and agricultural uses.

() Further equitable apportionment of the beneficial uses of the waters of the Colo-
rado River Systcm unapportioned by paragraphs (a), (b) and (c) may be made in the
manner provided in paragraph (g) at any time after October first, 1963, if and when
cither basin shall have rcachcd its total beneficial consumpuvc use as set out in paragraphs
(a) and (b).

(g) In the event of a desire for a further apportionment as provrdcd in paragraph
() any two signatory States, acting through their Governors, may give joint notice of
such desire to the Governors of the other signatory States and to the President of the
United States of America, and it shall be the duty of the Governor of the signatory states
and of the President of the United States of America forthwith to appoint representatives,
whose duty it shall be to divide and apportion equitably between the Upper Basin and
Lower Basin the beneficial use of the unapportioned water of the Colorado River System
as mentioned in paragraph (f), subject to the Legislative ratification of the signatory States
and the Congress of the United States of America.

Article IV

(a) Inasmuch as the Colorado River has ceased to be navigable for commerce and
the reservation of its waters for navigation would seriously limit the development of its
Basin, the usc of its waters for purpose of navigation shall be subservient to the uses
of such waters for domestic, agricultural and power purposes. If the Congress shall not
consent to this paragraph, the other provisions of this compact shall nevertheless remain
binding.

(b) Subject to the provisions of thrs compact, water of the Colorado River System
may be impounded and used for the generation of electrical power, but such impounding
and use shall be subservient to the use and consumption of such water for agricultural
and domestic purposes and shall not interfere with or prevent use for such dominant
purposes.

(c) The provisions of this article shall not apply to or interfere with the regulation
and control by any statc within its boundarics of the appropriation, use and distribution
of water.

ran A
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Article V

The Chief Official of cach signatory State charged with the administration of water
rights, together with the Director of the United States Reclamation Service and the Diree-
tor of the United States Geological Survey shall co-operate, ex officio:

(a) To promotc the sys(un.nlnc determination and coordination of the facts as o flow,
appropriation, consumption and use of water in the Colorado River Basin, and the inter-
change of available information in such matters.

(b) To secure the ascertainment and publication of the annual flow of the Colorado
River at Lee Ferry.

(c) To perform such other dutics as may be assigned by mutual consent of the signa-
tories from time to time.

Article VI

Should any claim or controversy arise between any two or more of the signatory States:
(a) with respect to the waters of the Colorado River System not covered by the terms
of this compact; (b) over the meaning or performance of any of the terms of this compact;
(c) as to the allocation of the burdens incident to the performance of any article of this
compact or the delivery of waters as herein provided; (d) as to the construction or oper-
ation of works within the Colorado River Basin to be situated in two or more States,
or 10 be constructed in one State for the benefit of another State; or (e) as to the diversion
of water in one State for the benefit of another State; the Governors of the States affected,
upon the request of onc of them, shall forthwith appoint Commissioners with power to
consider and adjust such claim or controversy, subject to ratification by the Legislatures
of the States so affected.

Nothing herein contained shall prevent the adjustment of any such claim or controversy
by any present method or by direct future legislative action of the interested States.

Article VII

Nothing in this compact shall be construed as affecting the obligations of the United
States of America to Indian tribes.

Article VIII

Present perfected rights to the beneficial use of waters of the Colorado River System
arc unimpaired by this compact. Whenever storage capacity of 5,000,000 acre feet shall
have been provided on the main Colorado River within or for the benefit of the Lower
Basin, then claims of such rights, if any, by appropriators or users of waters in the Lower
Basin, against appropriators or users of water in the Upper Basin shall attach to and
be satisfied from water that may be stored not in conflict with Article I1I.

All other rights to beneficial use of waters of the Colorado River System shall be satis-
fied solely from the water apportionced to that Basin in which they are situate.

Article IX

Nothing in this compact shall be construed to limit or prevent any State from instituting
or maintaining any action or procecding, legal or equitable, for the protection of any
right under this compact or the enforcement of any of its provisions.

Article X

This compact may be terminated at any time by the unanimous agreement of the signa-
tory States. In the event of such termination all rights established under it shall continue
unimpaired. <

Article XI

This compact shall become binding and obligatory when it shall have been approved
by the Legislatures of each of the signatory States and by the Congress of the United
States. Notice of approval by the Legislatures shall be given by the Governor of each
signatory State to the Governors of the other signatory States and to the President of
the United States, and the President of the United States is requested to give notice
to the Governors of the signatory States of approval by the Congress of the United States.

|
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37-61-104

In Witness Whereol, he C ommussioners have signed ths compact i a single original
which shall be deposited i the archives of the Department of State of the United States
of America and of which a duly certified copy shall be forwarded to the Governor of

cach of the sipnatory States

Done at the City of Santa e, New Mexico, this Twenty-lourth day of November, A.D
one Thousand Nine Hundred and Twenty-Twao.

Approved:
Herbert Hoover.

© Am. Jur.2d. Scc 78 Am. Jur.2d, Waters,
§§ 309,310,373.374,
C.J.S. Sec 81A C.1.5,, States, § § 8, 31; 93

' CJ.S., Waters, § § 5-8.

' . Law reviews. For article, “Walter for Qil Shale

! pevelopment™, see 43 Den. L.J. 72 (1966). For
comment, “Bryant v. Yellen: Perfected Rights

cquire New Status Under a Belated Clarifica-
tion of Arizona v. California”, sce 58 Den. L.J.

W.S. Norviel,

W. F. McClure,
Delph E. Carpenter,
J. G. Scrugham,
Stephen B. Davis, Jr.,
R. E. Caldwell,

Frank E. Emerson.

“ gource: L. 23:p. 684, § 1. not in CSA. CRS 53: § 148-2-1. C.R.S. 1963: § 149-2-1.

847 (1981). For article, “The Law of Equitable
Apportionment  Revisited, Updated and
Restated™, sec 56 U. Colo. L. Rev. 381 (1985).
For article, “Competing Demands for the Colo-
rado River™. sec 56 U. Colo. L. Rev. 413 (1983).
IFor article. “*Management and Marketing of
Indian Water: From Conflict to Pragmatism™,
see 58 U. Colo. L. Rev. 515(1988).

~ 37-61-102. Compact effective on approval. That said compact shall not be binding and
f obligatory on any of the parties thercto unless and until the same has been approved

y the legislature of each of the said states and by the congress of the United States,

of said compact.

:Am. Jur.2d. Scc 78 Am. Jur.2d, Waters,
309, 310.

ttnd the governor of the state of Colorado shall give notice of the approval of said compact
& by the general assembly of the state of Colorado to the governors of each of the remaining
¥ signatory states and to the president of the United States, in conformity with article XI

: '. ..Source: L. 23:p. 693, § 2. not in CSA. CRS 53: § 148-2-2. C.R.S. 1963: § 149-2-2.

C.J.S.Sec81A C.J.S., States, § § 8,31,

,'37-61-103. Approval waived. That the provisions of the first paragraph of article XI
A of the Colorado River Compact, making said compact effective when it has been approved

by the legislature of each of the signatory states, are hercby waived and said compact

shall become binding and obligatory upon the state of Colorado and upon the other signa-

ory states, which have ratified or may hercafter ratify it, whenever at least six of the

m. Jur.2d. Sec 78 Am. Jur.2d, Waters,
§ 309, 310. . .

Rsignatory states have consented thereto and the congress of the United States has given
s consent and approval, but this article shall be of no force or effect until a simﬂ_ar
act or resolution has been passed or adopted by the legislatures of the states of California,
cvada, New Mexico, Utah, and Wyoming.

Source: L. 25: p.‘525,§ I; not in CSA; CRS 53, § 148-2-3; C.R.S. 1963, § 149-2-3.

C.J.S. Sce 81A C.1.S., States, § § 8, 31; 93

C.J.S., Waters, § 7.

*37-61-104. Certified copies of compact. That certified copies of this article be forwarded
g, the governor of the state of Colorado to the president of the United States, the secretary
9f'statc of the United States, and the governors of the states of Arizona, California,
E‘[ada, New Mexico, Utah, and Wyoming,.

Source: L. 25: p. 526, § 2. not in CSA. CRS 53: § 148-2-4. C.R.S. 1963: § 149-2-4.
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; Post-It™ orand fax transmittal meme 7671 Fﬂnw" » ‘5
:1{:;1:;;?““ C. Klein e P@:\‘QL\{NLU!‘- ‘:’r}"nm\} T 5_(_( elp
Upper Gunnison River Water & ~ “LGRWe )
Conservancy District Eagk, mm'u ol G(DG )
278 South Sprucs Street Fed ] 133 ¢ e Y 6727

Gunnison, Colorado 31230

Dear Ms. Klein: '

| am writing in response to your letter dated December 3, 1998. You have asked for
the Commission’s opinion concerning a letter you received from People Opposing Water Export [
Raids (POWER) regarding water availability in the State of Colerado as affected by
requirements of .the. Colorado. River Compact. .The. POWER. letter contains ..serious
misinterpretations. of the Colarado River Compact and disregards. facts regarding. water use in
the Cclorada River Basin. ' '

POWEH‘s Ierter fails-to recognize the followmg critical Compact provmons

The term “Cciorado Rwer system” means that portlon of tha Colorado v
River and its tributaries within the United States of America [Article ll(a),
emphasis added).

There is heraby apportioned from the Colorado River svstem in pémetuitv

to the upper basin and to the lower basin, respectively, the exclusive beneficial 3
consumptive use of 7,500,000 acre-feet of water per annum, which shall
include all water necessary for the supply of rights which may now exist (Article

llita), emphasis added). :

In addition ta the apportionment in paragraph (a), the lower basin is
hereby given the right to increase its bensficial consumptive use of such waters L/
[i.e. waters of “the Colerado River system”] by 1,000,000 acre-feet per annum
{Article Ill{b), emphasis added).

The Colorado River system includes the tributaries below Lee Ferry such as the Virgin, Little
Colorado and Gila Rivers.. These tributaries produce an average of at laast two million acre-
feet of water per year

If, as.a matter of international comity.- the United. States.of America shall - é
“hereafter recognize in the United States of Mexico any nght to the use of any:

Appendix B
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waters of the Colaorado Biver system, r i lied fi irom th
waters which are sumlys gver and above the aqq_cgatc of the quantities specified in
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basm, and whenever necessary the States of the upper dmsaon shall deliver at Lee
Ferry water to supply one-half of the deficiency so recognized in addition to that
provided in paragraph (d) (Article lli(c), emphasis added).

The Statss of the upper aivision will not cause the flow of the river at
Les Farry 1o be depleted below an aggregate of 75,000,000 acre-feet tar any
period of 10 consecutive years reckoned in continuing progressive series
beginning with the 1st day of October next succeeding the ratification of this
compact (Article lli{d}).

In contrast, POWER's letter argues that (1) “The measurement of the water 10 be
apportionad and divided by the Compact . . . is at Lee Ferry, Arizona ... “ (2) “these waters
[from Lower Basin tributaries] may not be counted to make up the amount apportioned to the
Lower Basin States under Article lli{a) (b) (c) or (d)” and (3) the Lower Basin States may make
a “call” on the Upper Basin to provide an additional 1,000,000 acre-feet of water per annum.
These arguments, however, are clearly refuted by the plain language of the Compact
provisions quoted above.

POWER has also misinterpreted the Upper Basin States’ Mexican Treaty obligations.
The position of the Upper Colorade River Commission on many of POWER’s assertions is
stated in the following paragraph of a resolution passed by the Commission at its Adjourned
Regular Meeting on July 13, 19394:

(llt is the position of the Upper Colorado River Commission and the Upper
Division States that, with the delivery at Lee Ferry of 75 million acre-feet of
water in each period of ten consecutive years, the water supply avaiable in the
Colorado River System below Lee Ferry may be sufficient to meet the
apportionments to the Lower Basin praovided for in Article lll{a) and (b) of the
Colarado River Compact and the entire Mexican Treaty delivery obligation;

The “Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs,” authorized
by the 1968 Colorado River Basin Projact Act, govern operation of Lake Powell and Lake
Mead, together with other Federal resarvoirs. Pursuant to these Criteria, the objective of the
Bureau of Reclamatian is to maintain a minimum release of 8. a,g 000 a,gre-fegt of water from

Lake Powelil each year, which the Upper: Division States believe 'ﬁ%tﬁan suff:c:ent to
satisfy all downstrsam demands, including Mexican Treaty obligations.

POWER also misunderstands some fundamental facts regarding historic and present use
of the waters of the Colorado River Basin. POWER states that Mexico “has not yet called
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Ms. Kathleen C. Klemn
January 8, 1999
Page 3

upon” its treaty entitiement. In reality, at least 1,500,000 acre-feet of water have been
delivered to the Republic of Mexica every year since the Treaty was signed. Those deliveries
are documented in reports by the International Boundary and Water Commission and since
1969 by the Bureau of Reclamation in its reports entitled “Compilation of Records in
Accordance With Article V of the Decree of the Supreme Court of the United States in Arizona
v. California Dated March 8, 1964.7

POWER also implies that the Lower Basin States have suffered shortages. In fact, the
Upper Basin States have never delivered less than 75,000,000 acre-feet of water in any period
of 10 consecutive years. Furthermore, the Bureau of Reclamation prepares a “Consumptive
Uses and Losses Report” that documents all water used in the Colorado River Basin. The
“Consumptive Uses and Losses Report”™ shows that much more than 1,000,000 acre-feet of
water has been used from Lower Basin tributaries for many years. According to the Bureau
of Reclamation, total consumptive uses in the Lower Basin for the period 1986-1990 averaged
more than 10,400,000 acrs-feet.

To summarize, the group's interpretation of the Colorado River Compact is seriously
flawed, and the letter ignores documented facts about Colorado River system water use in the
Lower Basin States. If you have any questions regarding this letter, piease call me.

Very trly yours,

// @.

Walrde E. Cook
dutive Director
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Ms. Kathleen C. Klem
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upon” its treaty entittement. In reality. af least 1,500,000 acre-feet of water have been
delivered to the Republic of Mexico every year since the Treaty was signed. Those deliveries
are documented in reports by the international Boundary and Water Commission and since
1969 by the Bureau of Reclamation in its reports entitled “Compilation of Records in
Accordance With Article V of the Decree of the Supreme Court of the United States in Arizona
v. California Dated March 9, 1964.7

POWER also implies that the Lower Basin States have suffered shortages. In fact, the
Uppec Basin States have never delivered less.than 75,000,000 acre-feet of water in any period
of 10 consecutive years. Furthermore, the Bureau of Reclamation prepares a “Consumptive
Uses and Losses Report” that documents all water used in the Colorado River Basin. The
“Consumptive Uses and Losses Report” shows that much more than 1,000,000 acre-feet of
water has been used from Lower Basin tributaries for many years. According to the Bureau
of Reclamation, total consumptive uses in the Lower Basin for the period 1986-1990 averaged
more than 10,400,000 acre-feet.

To summ ‘ze, the group’s interpretation of the Colorado River Compact is seriously
flawed, and the 1. .ar ignores documented facts about Colorado River system water use in the
Lower Basin States. If you have any questions regarding this letter, please call me.

Very tryly yours,
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Kathleen Klein, Manager
Upper Gerndgon River Water Conservancy District
275 S. Spruce St.

Gunnison, CO 81230

Subject: Your Letter Concerning the Colorado Rijver Compact

Dear Kathlesn:

| have recejved your letter attaching the Colorado River Compact analysis by POWER. For your
information, the subject of the POWER letter will be an agenda item for the River District's
January 19-20, 1999 Board Meeting.

| would like the River District Board to formally address this matter, but our initial staff view
is that the POWER analysis is based on the basic misconception that the lower basin tributaries
are not included in the Compact's definiticn of the Celorado River,

After the Board discusses the matter, we will provide you with a more detailed response.

Sincerely, ‘ P e ((e[? -4

R. Eric Kuhn AL Ehe. v €L H . k-ﬂ% (r
Secretary/General Manager '
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(@KLINGSMITH & ASSOCIATES, P.C. %

ATTORNEYS AND COUNSELORS AT LAW

PHIL KLINGSMITH
CLAYTON R. MILLER

The Board of Directors

P.O. BOX 89
234 NORTH MAIN STREET

SUITE 2A
GUNNISON, COLORADO 81230
TELEPHONE (970) 641-1334
FAX (970) 641-1331

November 30, 1998

Upper Gunnison River Water Conservancy District

275 S. Spruce
Gunnison, CO 81230

The Board of County Commissioners
The County of Hinsdale

Courthouse

Lake City, CO 81235

Re:

Of Counsel
P.C. KLINGSMITH

The Board of County Commissioners
The County of Gunnison

200 East Virginia

Gunnison, CO 81230

The Board of County Commissioners
The County of Saguache

Courthouse

Saguache, CO 81149

WATER AVAILABILITY FOR TRANSMQUNTAIN DIVERSION -

CONSEQUENCES OF FURTHER TRANSMQUNTAIN DIVERSION

Ladies and Gentlemen:

We enclose an appendix to POWER'’S letter regarding Colorado River water dated November
18, 1998. Please attach this sheet to your letter as a part of it.

L.Richard Bratton, Esq.
Charles Cliggett, Esq.
David Baumgarten, Esq.
Robert S. Crites, Esq.
Rep. Russell George
Sen. Ray Powers

Dr. Scottie Willey
Gerald Lain

XC:

Sincerely yours,

POWER

7

P.C. Klingsmith, Cpéirman

T

Power Steering Committee

John Cope
Editor Crested Butte Chronicle

Editor Gunnison Country Times

Ramone Reed
Joe Hersey
Mike Petersen
Paul Vader
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Colorado River Compact
37-61-101. Colorado River compact. 37-61-103. Approval waived.
37-61-102. Compact effective on approval. 37-61-104. Certified copies of compact.

37-61-101. Colorado River compact. The General Assembly hereby approves the com-
pact, designated as the “Colorado River Compact™, signed at the City of Santa Fe, State
of New Mexico, on the 24th day of November, A.D. 1922, by Delph E. Carpenter, as
the Commissioner for the State of Colorado, under authority of and in conformity with
the provisions of an act of the General Assembly of the State of Colorado, approved
April 2, 1921, entitled “An Act providing for the appointment of a Commissioner on
behalf of the State of Colorado to negotiate a compact and agreement between the States
of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming and between
said States and the United States respecting the use and distribution of the waters of
‘the Colorado River and the rights of said States and the United States théreto, and making
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37-61-101 . Water and Irrigation pe— 808!
an appropriation therefor.”, the same being Chapter 246 of the Session Laws of Coloradg_
1921, and signed by the Commissioners for the States of Arizona, California, Nevada. |
New Mexico, Utah, and Wyoming, under legislative authority, and signed by the Commis.
sioners for said seven States and approved by the Representative of the United Stateg
of America under authority and in conformity with the provisions of an Act of the Cop
gress of the United States, approved August 19, 1921, entitled “An Act to permit a com-.
pact or agreement between the States of Arizona, California, Colorado, Nevada, New
Mexico, Utah and Wyoming, respecting the disposition and apportionment of the waters
of the Colorado River, and for other purposes.”, which said compact is as follows:

Colorado River Compact : 2
The States of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming:
having resolved to enter into a compact, under the Act of the Congress of the United
States of America approved August 19, 1921, (42 Statutes at Large, page 171), and the

Acts of the legislatures of the said states, have through their Governors appointed as
their commissioners:

W. S. Norviel, for the State of Arizona;

W. F. McClure, for the State of California;

Delph E. Carpenter, for the State of Colorado;

J. G. Scrugham, for the State of Nevada; ‘

Stephen B. Davis, Jr., for the State of New Mexico; 3 -

R. E. Caldwell, for the State of Utah; ‘1 il

Frank C. Emerson, for the State of Wyoming; X
who, after negotiations participated in by Herbert Hoover appointed by the President &
as the representative of the United States of America, have agreed upon the following *

articles: '

Article I vl

The major purposes of this compact are to provide for the equitable division and appor- -
tionment of the use of the waters of the Colorado River System; to establish the relative -
importance of different beneficial uses of water; to promote interstate comity; to remove
causes of present and future controversies; and to secure the expeditious agricultural and
industrial development of the Colorado River Basin, the storage of its waters and the
protection of life and property from floods. To these ends the Colorado River Basin is
divided into two Basins, and an apportionment of the use of part of the water of the

Colorado River System is made to each of them with the provision that further equitable *
apportionments may be made.

Article II

As used in this Compact: - ;

(a) The term “Colorado River System” means that portion of the Colorado River @
and its tributaries within the United States of America. :

(b) The term “Colorado River Basin” means all of the drainage area of the Colorado |
River System and all other territory within the United States of America to which the
waters of the Colorado River System shall be beneficially applied.

(¢) The term “States of the Upper Division” means the States of Colorado, New
Mexico, Utah and Wyoming.

(d) The term “States of the Lower Division” means the States of Arizona, California
and Nevada.

() The “Lee Ferry” means a point in the main stream of the Colorado River one
mile below the mouth of the Paria River. ,

(f) The term “Upper Basin” means those parts of the States of Arizona, Colorado,
New Mexico, Utah and Wyoming within and from which waters naturally drain into =
the Colorado River System above Lee Ferry, and also all parts of said States located
without the drainage area of the Colorado River System which are now or shall hereafter
be beneficially served by waters diverted from the System above Lee Ferry. . _

(2) The term “Lower Basin™ means those parts of the States of Arizona, _Ca!lforma,
Nevada, New Mexico and Utah within and from which waters naturally drain into the
Colorado River System below Lee Ferry, and also all parts of said States located without
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111
the draimage arca of the Colorado River System which are now or shall hereafier be benefi-

aally served by waters diverted from the System below Lee Ferry,

(h) The term “domestic use™ shall include the use of water for houschold. stock.
municipal. miming, milling, industnal and other like purposes, but shall exclude the gener-
aton of electrical power.

Article 111

(a) There is hereby apportioned from the Colorado River System in perpetuity to
the Upper Basin and to the Lower Basin respectively the exclusive beneficial consumptive
use of 7,500,000 acre feet of water per annum, which shall include all water necessary
for the supply of any rights which may now exist. L Al

(b) In agjj_uo,n to the apportionment in paragraph (a) the Lower Basin is hereby given
the right to increase its beneficial consumptive use of such waters by one million acre
per annum. i Jo#a g g

(c) If, as a matter of international comity, the United States of America shall hcréaftcr
recognize in the United States of Mexico any right to the use of any waters of the Colorado
River System, such waters shall be supplied first from the waters which are surplus over
and above the apgregate of the quantities specified in paragraphs (a) and (b); and if such
surplus shall prove insufficient for this purpose, then, the burden of such deficiency shall
be equally borne by the Upper Basin and the Lower Basin, and whenever necessary the
States of the Upper Division shall deliver at Lee Ferry water to supply one-half of the
deficiency so recognized in addition to that provided in paragraph (d). Z RO A

(d) The states of the Upper Division will not cause the flow of the river at Lee Ferry
to be depleted below an aggregate of 75,000,000 acre feet for any period of ten consecutive
years reckoned in continuing progressive series beginning with the first day of October
next succeeding the ratification of this compact.

(¢) The States of the Upper Division shall not withhold water, and the States of the
Lower Division shall not require the delivery of water, which cannot reasonably be applied
to domestic and agricultural uses.

() Further cquitable apportionment of the beneficial uses of the waters of the Colo-
rado River System unapportioned by paragraphs (a), (b) and (c) may be made in the
manner provided in paragraph (g) at any time after October first, 1963, if and when
cither basin shall have reached its total beneficial consumptive use as set out in paragraphs
(a) and (b). !

(g) In the event of a desire for a further apportionment as provided in paragraph
(f) any two signatory States, acting through their Governors, may give joint notice of
such desire to the Governors of the other signatory States and to the President of the
United States of America, and it shall be the duty of the Governor of the signatory states
and of the President of the United States of America forthwith to appoint representatives,
whose duty it shall be to divide and apportion equitably between the Upper Basin and
Lower Basin the beneficial use of the unapportioned water of the Colorado River System
as mentioned in paragraph (f), subject to the Legislative ratification of the signatory States
and the Congress of the United States of America.

Article IV

(a) Inasmuch as the Colorado River has ceased to be navigable for commerce and
the reservation of its waters for navigation would seriously limit the development of its
Basin, the use of its waters for purpose of navigation shall be subservient to the uses
of such waters for domestic, agricultural and power purposes. If the Congress shall not
consent to this paragraph, the other provisions of this compact shall nevertheless remain
binding.

(b) gSubjccl to the provisions of this compact, water of the Colorado River System
may be impounded and used for the generation of clccl_rlcal power, but such impounding
and use shall be subservient to the use and consumption of such water for agricultural
and domestic purposes and shall not interfere with or prevent use for such dominant
purposes. ) ] .

(c) The provisions of this article shall not apply to or interfere with the regulation
and control by any state within its boundarics of the appropriation, usc and distribution

of water.

crn A
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Article V

The Chief Official of cach signatory State charged with the administration of water
rights, together with the Director ol the United States Reclamation Service and the Direc-
tor of the United States Geological Survey shall co-operate. ex officio:

(a) To promote the systematic determination and coordination of the facts as to flow
appropriation, consumption and usc of water in the Colorado River Basin. and the inter-
change of available information in such matters.

(b) To secure the ascertainment and publication of the annual flow of the Colorado
River at Lee Ferry.

(c) To perform such other duties as may be assigned by mutual consent of the signa-
tories from time to time.

Article VI

Should any claim or controversy arise between any two or more of the signatory States:
(a) with respect to the waters of the Colorado River System not covered by the terms
of this compact; (b) over the meaning or performance of any of the terms of this compact;
(c) as to the allocation of the burdens incident to the performance of any article of this
compact or the delivery of waters as herein provided; (d) as to the construction or oper-
ation of works within the Colorado River Basin to be situated in two or more States,
or to be constructed in one State for the benefit of another State; or (e) as to the diversion
of water in one State for the benefit of another State; the Governors of the States affected,
upon the request of one of them, shall forthwith appoint Commissioners with power to
consider and adjust such claim or controversy, subject to ratification by the Legislatures
of the States so affected.

Nothing herein contained shall prevent the adjustment of any such claim or controversy
by any present method or by direct future legislative action of the interested States.

Article VII

Nothing in this compact shall be construed as affecting the obligations of the United
States of America to Indian tribes.

Article VIII

Present perfected rights to the beneficial use of waters of the Colorado River System
are unimpaired by this compact. Whenever storage capacity of 5,000,000 acre feet shall
have been provided on the main Colorado River within or for the benefit of the Lower
Basin, then claims of such rights, if any, by appropriators or users of waters in the Lower
Basin, against appropriators or users of water in the Uppet Basin shall attach to and
be satisfied from water that may be stored not in conflict with Article II1.

All other rights to beneficial use of waters of the Colorado River System shall be satis-
fied solely from the water apportioned to that Basin in which they are situate.

Article IX

Nothing in this compact shall be construed to limit or prevent any State from instituting
or maintaining any action or proceeding, legal or c_quuablc, for the protection of any
right under this compact or the enforcement of any of its provisions.

Article X

This compact may be terminated at any time by the unanimous agreement of the signa-
tory States. In the event of such termination all rights established under it shall continue
unimpaired.

Article XI

This compact shall become binding and obligatory when it shall have been approved
by the Legislatures of cach of the signatory States and by the Congress of the United
States. Notice of approval by the Legislatures shall be given by the Governor of cach
signatory State to the Governors of the other signatory States and to the President of
the United States, and the President of the United States is requested to give notice
to the Governors of the signatory States of approval by the Congress of the United States.
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Klingsmith & Associates, P.C. Telephone (970) 641-1334 Fax (970) 641-1331

Name: Kathleen Klein
Organization:

Fax: 641-6727

Phone:

From: P.C. Klingsmith
Date: December 14, 1998
Subject:

Pages: 4

Comments:
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Colorado Watar Conservation Board :

Depzartmnent of Natural Resoyrces

721 Cantennial Building
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Cenver, Colorada 8C203
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¥ People Opposing Water Expor Raids

May 14, 1998

Upper Gunnison River Water Conservancy District
275 S. Spruce
Gunnison, CO 81230

Re: The Application for Water Rights by Arapahoe Count
Case No. 88 CW 178 et al.

Ladies and Gentlemen: ' ot

You and the others working to prevent Arapahoe County, Parker and others from appropriating
and moving water from Taylor and Union Park to the Front Range should be congratulated on
your success before Judge Brown. It is a great victory.

Permit us, however, to act as a devil’s advocate in the case. As pleasing as the decision is to
POWER, we believe that it is likely to be reversed by the Supreme Court of Colorado if it is
appealed. We believe that attorneys for Arapahoe county will strongly urge their clients to
appeal. Generally and basically the appeal will probably be based upon many of Judge Brown’s
findings of fact concerning other persons intentions arising out of his interpretation of documents.
The Supreme Court could, if it so desires, make such findings as well as a trial judge. The
principal example of what I am speaking of here is the court’s decision that the Bureau of
Reclamation subordinated or agreed to a depletion allowance for junior water users for use only
within the Upper Gunnison River Basin. This point is the keystone to the judge’s decision,
vulnerable, we believe, to being set aside by a Supreme Court searching for grounds to do so.

For this reason, we believe that if this matter is appealed, the river districtand other opponents
interested in persuading the Supreme Court to confirm the ruling should bring out the following
points which were either glossed over by Judge Brown or not raised by him at all. An
opportunity to do so arises because the trial judge touched upon all of these matters in his
Findings and Decree.

L. Conditional Decrees: Until this very case the Supreme Court of Colorado had held on
several occasions that in determining whether any water was available for appropriation,
the trial court must take into consideration the effect of valid conditional decrees. We
have not done exhaustive research into this question but did hand Mr. Bratton two
decisions by the Supreme Court holding the effect and validity of conditional decrees was
a matter to be considered. We believe the Supreme Court should be urged to, (1) reverse
itself on this point in this case, or (2) specifically overrule the cases in which water
conditionally decreed was considered. The Supreme Court does not like to reverse itself.
Moreover, the Supreme Court violated a well known legal principal, namely stare decisis
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arriving at its decision that valid conditional decrees are not to be considered in
determining water availability. It is more likely to correct this decree coming before it
than to overrule prior decrees of long standing,.

Judge Brown only gave minimal consideration to the effect on water availability of the
existing private instream flow decrees. He mentions at paragraph 152 page 87, of the
decree that Arapahoe County’s efforts at Texas Creek are interfered with because private
instream flow rights of 60 c.f's. exist. In our opinion, much more important is the fact that
Arapahoe must allow 265 c.f's of water to flow through the property on the Taylor River
owned by the Cockrell Trust, downstream from the-dam. We say this for two reasons:

First: if 265 c.fs. were permitted to flow past the confluence of Lottis Creek with
the Taylor River, plus the 60 c.f's. decreed instream on Lottis Creek, any excess
flow would probably occur for a relatively short period of time, namely the middle
of May to the middle of June and would probably not be of the quantity Arapahoe
needs. Second: it would require the diverters to build their diversion structures
below this point which would immensely increase the cost of their diversion
facilities over the cost they would incur if they could divert in Taylor or Union
Park.

We would further point out that not only are there instream flow decrees in place on
Taylor River, Texas Creek and Lottis Creek but also on Willow Creek, Illinois Creek, the
Taylor River above the Taylor Reservoir and perhaps other tributaries of the Taylor River,
along with instream flows decrees on Copper Creek and the East River below Emerald
Lake and Copper Lake, to the south boundary of the Rocky Mountain Biological
Laboratory’s property.

By far the most important reason the Upper Gunnison Basin as well as the whole state of
Colorado has for denying Arapahoe’s application is the fact that there is no water legally
available in the Colorado River and its tributaries to provide Eastern Slope diverters with
the water they seek, providing the Upper Basin States comply with their obligation to
furnish water to California, Arizona and Nevada. The court in its decision refers to the
Upper Basin States’ obligations, at page 13, paragraph 20 c, of its decree to provide water
under the 1922 compact to the Lower Basin States.

We believe the judge has not considered at least two additional blocks of water which
must be allowed to flow downstream past Lee Ferry in Utah. The plain wording of the
Colorado River Compact at Article ITI, sub-paragraph (a), (b) and (c) should be most
carefully considered. Sub-paragraph (a) of the compact mandates the release of 7,500,000
acre feet of water per annum downstream. Sub-paragraph (b) provides that in addition the
Lower Basin can increase its beneficial consumptive use of such waters by a million acre
feet. We know that officials of the Colorado Water Conservation Board believe that the
word “such” in sub-paragraph (b) refers to the water described in paragraph (a). That isa
slender reed to rely on when it is considered that the water being discussed is all of “the
waters of the Colorado River system;” as provided in Article I of the Compact.



Moreover, if the United States has a treaty with Mexico to provide it with Colorado
River water, and if there is a shortage both the Upper and the Lower Basin States must
supply additional water to alleviate the shortage, of which the Upper Basin has the duty to
provide one-half thereof. We think this might amount to an additional charge of 750,000
acre feet per annum.

We understand from Mr. Seaholm of the Colorado Water Board that the Upper Basin
States have only met their requirement to furnish 7.5 million acre feet per annum or
75,000,000 acre feet per 10 year period, 10 out of the past 64 years. If our understanding
is correct, there has been a deficiency in the amount of water released in 54 of the years
since the treaty became effective. If we add to that deficiency 1,750,000 additional acre
feet which the Lower Basin States and Mexico can call upon, although they have not
called on it yet, a terribly burdensome deficiency, which might well have to be made up,
could be imposed upon the Upper Basin States. If the Upper Basin is ever charged with
releasing the full amount of water the Lower Basin States and Mexico are entitled to, plus
making up the deficiency, the burden would fall most heavily on the Eastern Slope which
totally consumes the amount of water it diverts from the Colorado River.

We suggest that Colorado River Water Conservation District Board be asked to cooperate
with the River District in calling a meeting with the Northeast, the Central and the
Southeast Colorado Water Conservation Districts, together with the City and County of
Denver to persuade Arapahoe to cease its efforts to divert Gunnison River water. If it
persists, it will be "kicking a sleeping dog." If awakened, that dog could tear the pants off
Colorado, on both sides of the Continental Divide.

After the discussion contained in the paragraphs just above we considered, we would hope
that the Supreme Court would be made cognizant of the impending disaster which would
arise if Arapahoe County were awarded a decree for the amount it is seeking, and if,
indeed, it ever started withdrawing the amount of water it seeks from the Colorado River
System.

Sincerely yours,

POWER

b Ay &
P.C. Klingsmith /
PCK:hjp

Approved by POWER steering committee members as follows:
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w-INGSMITH & ASSOCIATES, P.C.

ATTORNEYS AND COUNSELORS AT LAW

P.O. BOX 59
234 NORTH MAIN STREET

SUITE 2A
PHIL KLINGSMITH GUNNISON, COLORADO 81230
CLAYTON R. MILLER TELEPHONE (870) 641-1334

FAX (970) 641-1331 Of Counsel
P C. KLINGSMITH

March 24, 1998

* Mr. Randolph Seaholm
Chief, Interstate Streams Investigations
Colorado Water Conservation Board
Department of Natural Resources
721 Centennial Building
1313 Sherman Street
Denver, CO 80203

Dear Mr. Seaholm:

Thank you for your letter to me of February 13, 1998, in which you clearly set forth the position
Colorado has taken with reference to its and the other Upper Basin states’ obligation to the
Lower Basin states concerning the waters of Colorado River. I want to play the devil’s advocate
concerning the meaning of the Colorado River Compact in this regard, but first I would ask
whether you would furnish me with the average flows into the Colorado River of the Gila River
in Arizona and the Virgin River in Utah, and or any other major streams that contribute to the
Colorado River’s flow below Lee Ferry.

One thing that appears to be in clear agreement between yourself and me and that is that no
additional trans-mountain diversions of water from the Colorado River system should be made,
in-as-much as the Upper Basin states have not met their Compact obligation. This is for the
reason that “there is not enough water in the mainstem of the Colorado River” to satisfy the
reapportionments made under paragraph III (a) most of the time. If the Upper Basin states have
not met their Compact requirement since 1934 except during the1983 - 1993 period, it should be
agreed Colorado cannot allow any additional trans-mountain diversion of the Colorado River
water to take place within its boundaries. If the Upper Basin states have only met their
commitments for a period of 10 years in the past 64 years, Colorado cannot permit any further
diversions to occur which it has any control over. I have in mind the unhappy results of the suit
brought against Colorado by Kansas to force Colorado to comply with its duties to allow water to
flow into Kansas in the Arkansas River.

Thanks for your help and interest in this matter.

Sincerely yours,

A= ,_
P.C. Klingsmith / £ g / & / &
PCK:hjp
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~  STATE OF «OLORADO

Colorado Water Conservation Board

Department of Natural Resources

721 Centennial Building
1313 Sherman Street
Denver, Colorado 80203
Phone: (303) 866-3441

FAX: (303) 866-4474 Roy Romer
February 13, 1998 Governor
James S. Lochhead
Executive Director, DNR
Daries C. Lile, PE.
H : Director, CWCB

Mr. Peter C. Klingsmith, Attorney irector,

Gunnison Basin POWER

P.O. Box 1742

Gunnison, Colorado 81230

Dear Mr. Klingsmith,

Thank you for your letter of January 8, 1998 concerning the state of Colorado's
position on Article ITI(b) of the Colorado River Compact. Article ITII(b) provides that the
Lower Basin may increase its beneficial consumptive uses by 1,000,000 acre-feet per
annum from waters of the Colorado River System. In order to address your question,
Article III, paragraphs (a) to (e) of the compact and the terms defined in the Compact
must be read together. The pertinent sections are as follows:

Colorado River Compact
Article IIl

(a) There is hereby apportioned from the Colorado River System in perpetuity to the
Upper and to the Lower Basin, respectively, the exclusive beneficial consumptive
use of 7,500,000 acre-feet of water per annum, which shall include all water
necessary for the supply of any rights which may now exist.

(b) In addition to the apportionment in paragraph (a), the Lower Basin is hereby given
the right to increase its beneficial consumptive use of such waters by one million
acre-feet per annum.

(c) If, as a matter of international comity, the United States of America shall hereafter
recognize in the United States of Mexico any right to the use of any water of the
Colorado River System, such waters shall be supplied first from the waters which
are surplus over and above the aggregate of the quantities specified in paragraphs
(a) and (b); and if such surplus shall prove insufficient for this purpose, then, the
burden of such deficiency shall be equally borne by the Upper Basin and Lower
Basin, and whenever necessary the States of the Upper Division shall deliver at Lee
Ferry water to supply one-half of the deficiency so recognized in addition to that
provided in paragraph (d).

(d) The states of the Upper Division will not cause the flow of the river at Lee Ferry to
be depleted below an aggregate of 75,000,000 acre-feet for any period of ten



Mr. Peter C. Klingsmith, Attorney - -
February 13, 1998
Page 2 of 3

consecutive years reckoned in continuing progressive series beginning with the
first day of October next succeeding the ratification of this compact.

(e) The states of the Upper Division shall not withhold water, and the states of the
Lower Division shall not require the delivery of water, which cannot reasonably be
applied to domestic and agricultural uses.

Critical to your question is the definition of the term, "Colorado River System" which is
defined in Article II(a) of the Colorado River Compact as follows:

"The term 'Colorado River System' means that portion of the Colorado River and its
tributaries within the United States of America."

Additionally, there are two major factual reasons that the Lower Division States can not m
seek any additional water from the "Upper Basin" under paragraph III(b). The first . G Tl ({ < ge (

reason is that there is not enough water in the mainstem of the Colorado to satisfy the e G L“(_ .
apportionments made under paragraph Ili(a) most of the time. The progressive 10-year~ . ¢ ¢/ °/~L gt~
moving average virgin flow at Lee Ferry has not exceeded 15.0 million acre-feet since Lo E et

; " ‘ . g
1934, except during the 1983-1993 period. Also, the estimated virgin flow average since /.<<*' E

1896 is only 14.9 million acre-feet.

Secondly, the negotiators of the compact looked at the entire "Colorado River System" in
making the apportionments thereunder. The Lower Basin has already taken the
additional water and then some from the Colorado River tributaries. The "Consumptive
Uses and Losses Report” prepared by the U.S. Bureau of Reclamation every five-years
shows consumptive uses for the state of Arizona alone range between 4.0 and 6.3 million
acre-feet annually, which is well in excess already of the additional water apportioned to
the Lower Basin in Article I1I(b). Furthermore, this does not even consider uses made by
those portions of Utah and New Mexico that are also part of the Lower Basin.

.

In other words, the allocations in Articles I1I(a) and (b) are made from the mainstem of 4%
the Colorado River and its tributaries, including Lower Basin tributaries such as the Gila f?,,y/-\/ v
River in Arizona and the Virgin River in Utah, Arizona and Nevada. In contrast, Article » !r‘ T 7a
I1I(d) applies only to flows in the mainstem at Lee Ferry. Therefore, the right of the H '7?

Lower Basin to increase its consumptive use by 1,000,000 acre-feet pursuant to Article ‘-‘)/

IT1(b) refers only to Lower Basin tributaries. It does not authorize the Lower Basin to call

for more water at Lee Ferry. This is clear from a plain reading of the Compact, as well as

extensive background in the negotiations and subsequent events. For example, Arizona

refused to ratify the compact until 1944 precisely because Article III(b) would limit its

consumptive uses on the Gila River. '

o

i
<

Given these facts, it is extremely unlikely that the Lower Basin will ever make an issue
out of Article ITI(b) and even more unlikely that they could ever prevail on the issue in a
court of law.



Mr. Peter C. Klingsmith, Attorney - b
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I hope this addresses your concerns relative to Article III(b) of the Colorado River
Compact.

Respectfully,

N
Q }?‘ewﬁ/"% J"v/("”/ L/d,/

D. Randolph Seaholm
Chief, Interstate Streams Investigations

e
Colorado Water Conservation Board Members
Manager, Upper Gunnison River Water Conservancy District



