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I SUSTAINABILITY IN.ITIATIVES 1 ] 

This paJ'" asks how \ftll the guiding principlt~ reflect· 

ed in the laws and institutions which allocate and man

age the waters of the Colorado River Basin~ the 

basin's many water users and intertSts. We conclude 

that, while these principlt~ and their implementing 

institutions have worked in ;m er.1 characterized by 

water supplit~ gc:nera!ly adequate to mm :111 demands. 

they are less \ftll suited to today's conditions and have 

in fact already become an impedimmt to ensuring that 

uStS of the river mm basin needs. 

There is no unclaimed water remaining in the: basin. 

Evc:ry new or additional use affects some valuable 

existing use. In this context. the basic division of inter· 

t~ts set out in existing laws and institutions under 

which the stattS are concerned primarily with con· 

sumptivc: water uses while the: federal govc:mmc:nt 

takes primary rtSponsibility for managing its dams 

and other facilitit~ to obtain other valut~ of the water 

no longer makt~ sense. It is now time: to integrate the: 

govtmance of water in the basin in a manner that 

allows full and equal consideration of all of the valut~ 

of the water and that provides for equa_l consideration 

of all those: with interests in lbe uses of the basin's 

water resources. 

Pan I of the: paJ'" sets out the necessary background 

in three steps. Section A provides an ovtrView of the: 

Law of the: River. Section B describes the: gavtrning 

instilutions that implc:mc:nt the: Law of the River. 

Section C discuSStS the UStS of rivtr water established 

under this system of govc:rnance and some of the issut~ 

now presented by the choict~ that have: been made. 

Drilwing on Pan I. P;ut II takes a critical look at the 

existing system. In Section A \ft distill Certilin core fc-.a· 

tures of the Law of thc River and other institutions: in 

Section 8 \ft describe the behavior that these fc:iltures 

appc:3r to encourage, behavior which \ft bdievt is out 

of step with changing conditions and values. Pan Ill 

provides our views rtSpecting changes that are nl.'c:ded. 

Section A presents principles for modernization of the 

Law of the: River. Finally, Section B offers three new 

institutions that should be considered to make a mod· 

ernizc:d Law of the River work: a trust to address public 

values; water banks to milnilge changing consumptive: 

use needs; and a federal/interstate compact creating an 

integrated governance mechanism for the basin. 

I. SETTING THE STAGE 

Relatively few people live within the hydrologic bound· 

aries of the mainstem of the Colorado River, but many 

more people rely either directly or indirectly on the 

UStS of this source: of water. Within the •hydrocom· 

mons"~ of the Colorado Rivc:r Basin live: nearly 25 mil· 

lion people -locilted in such major metropolitiln 

afc:35 as Los Angeles. Phoenix, Las Veps. Salt Lake City, 

1 2260 Baseli11t Road, S11itt 10 I, Boulder. Colorado 80302. ( JOJ) 417·1 350. Tllis paper be11tjitttd greatly from tilt """" 
o11glr atld tlrouglufid m•inv commtllts of Jo Clnrk. /t/f Fassett, David Gttchts. Jim Loclrlrtad, Gary Wtatlrerford. and 
/trry Zimmermall. n.t arrtllors rtmain mpcmsiblt for tilt conttfltS of tlrt pa~. 

:Gary D. Wtathtrford. MFrom Basir1 to 'H,'tlrocommoru':lnttgrnttd Water Mar1agtmtttt Without Rtgional Govemanct; 
Nat11rnl RtsDurtts Law Cttller Wtsttm Water PolicJ• Dismssion Strits. 1990. 
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and Denver r as numerous other smaller commu· 

nities.' The Colorado River and its tnoutaries provide 

an important part of the drinking water supply for 

many of the people who live within the hydrocom· 

mons. Water from this basin irrigates 3.5 million acres 

of productive farm land. The Rhoer also provides elec· 

tricity to mm a portion of the nc:tds of the millions of 

customers served by the rqpon's municipal. rural coop· 

erativc:s, and invntor-own~ utilitin. Whitewater raft· 

ing and other recreational usn of the river and the sur· 

rounding area support an important commtrciaJ busi· 

ness and serve an important human ne!C!d. And the 

river basin supports populations of dozens of fish 

species, most introduced. but some native and found 

nowhere elst. According tO one source: 

ltlms bu11 Jaid tlznt no rivrr is ruUd to do so muclz 

witlz so lilllt water tU is tht Colorado Rivrr. Ewry 

drop of tltt rivrr'$ n.-mJgt nnnunl flow has h«n 

npportiom:d, and tilt rivrr is so inttmtly ustd that 

in most ymrs. it cornplc:ttly drits up btfort rmching 

tilt" Gulf of Cnlifomia. 4 

As the rnajor source of water in largdy arid portions 

of 7 western states and the Republic of Mexico, the 

Colorado River and its tributaries are the object of 

intense competition for their control and ust. 

A. OVERVIEW OF THE 
LAW OF THE RIVER 
In an attempt to sort out competing claims to this cov· 

eted but limited supply of water, a legal framework 

referred to as the Law of the River ("LOR") has dc:vel· 

oped over the ynrs. ~The foundation pi«e of the LOR 

is the Colorado Rn'l'r Compact, negotiat~ in 1922 

among the sc:vm states under the chairmanship or 

Herbert HOOVC!I', representing the U.S. Article Ill of the 

Compact apportions the "adusive bendicial con· 

sumptivc ust" of 7.5 million acre· feet annually to each 

of the Lower and Upper Basins."lt also allocates an 

additional million acre· feet for consumptive UK in the 

Lower Basin. It then provides that the allocation of 

water to Mexico under any subsequently negotiated 

agreement should come first from unaUocated "sur· 

· plus" water. Article Ill further obligates the states of the 

·' Watt"r Education Foutldation, l.ttyptrson's Guide to the Colorado Rivrr, 1995 at 2. The otlzer statistia cittd in this 
paragrapl1 art from tlzis same source. 

., ld. 

~For all overview of tlzt major pitas of tilt WR m Lttwrenct /. MacDonnell and David H. Gncl1es, "Colorado River 
Bnsi11," 7 Waters and Water Rights 5 ·55 (R. 8«*. td. 1994)(htrrrJfter "Colorado Rivrr Basin"). Othtr mommmdtd 
so11rcn indude: Charlts /. Mqrrs. •n1e Colorado Rivrr: 19 Stan. L Rn. I ( 1966): David H. Gnches. "Competing 
Dt"mands for tlrt Colorado Riwr." 56 U.Colo.LRn-.. 41J ( 1985): Norris/. Hundley, Jr., Water and tht West: n1e 
Colorado Rivrr Compact mzd tilt Politics of Water in the American Wnt ( 1975). nrc: authors also drrw from their prtvi· 
o11s work on tl1e Colorado River m1d rtlnttd issues: l.ttwrrna /. MacDom1ell, ·ne l.ttw of tht Colorado River: Coping 
\Vitlz ~wn S11stained pro11ght," 31 Water Rtso11rcts Bull. 825 ( 1995): MacDonnell. "New Options forth~ Lower 
Colorado Rivrr," Nat11ral Rtsoui'Ct$ Law Utlter Wtstmr Water Policy Paper ( 1996): MacDonnell. "Managing 
R«<amation Fadlitits for Ecosysto11 Btllefits." U.Colo.LRn~ (fortllcomillg): MacDonnell. "Water Banks: Unlocking tl1~ 
Gardia11 K110t of\Vtsterll \Vatt"r," 41 Rocky Mt.Min.L/nst. 22-1 ( 1995). 

" Tl1c- Compact dividts tilt Colomdo Rivrr Basin into an Upper arul a Lowtr Basi1L These arms art dtfineJ in tmns of 
tlrc- dmi11age arras of tlzt Colorado Rivrr Systtm above and below L« Ferry and amu served with Miter from th~ 
drainagts. Art. II. CfJ6(gJ. In addition. t/1~ Compact nfm to the Statts of the Upper Division (Colorado. New Mexico, 
Utal1, and Wyoming) ar1d tlrt Lower Division (Arizona, Califor~~ia, and Nevada). Art. II. (cJ6-(d).ln tl1ispaptr, 'vt'fol· 
low tl1is usagt establisl1td in t/1~ Compact by llSing "basin" wlrn1 referring to tilt geographic am~ and •dil'ision" wlrtfl 
referring to tilt" statts. 

DRAFr-NOT FOR CITATION 

I 
.(". 

Upper Division to deliver at least 75 million acre-fm 

to 1.« ferry in constcutivc ten·year periods. Finally, 

Article Ill provides that Upper Division states may not 

withhold water, and the states of tlx Lowa- Division 

may not require the delivery of water, wiUc:h cannot 

reasonably be appli~ to domestic and agricultural uses. 

A driving force behind negotiation of the compact was 

the desire of water users in California. particularly in 

the Imperial Valley, to obtain federal funding support 

for the construction of an "AAl American Canal" to 

bring Colorado River water to the valley and construe· 

tion of a dam on the mainstem that would enable reg· 

ulation and control or the flows of the river. Congress 

passed the 8oulder Canyo11 Projta Act (BCPA) in 1928, 

authorizing construction of what beamc Hoover Dam 

as wdl as the All American Canal. The BCPA provided 

for allocating the l.oWtt Basin's basic 7.5 million acre· 

foot apportionment in the following manner: 4.4 mil· 

lion acre· feet to California, 2.8 million acre-feet to 

Arizona, and 300,000 acre-feet to Nnrada.? It required 

California to specifically agree to limit its annual con· 

sumptive usn of this basic apportion~! to 4.4 mil· 

lion acre·fm plus not more than one-half' of any 

unapponioned surplus. which it did in 1929.'1n 1931 

southern California water interests negotiated the 

St"ve11·Party Agm"mtlll, allocating the first 3.8S million 

acre· feet to agricultural ustrs. the nat 550,000 acre· 

feet to the Mttropolitan Water District of Southern 

Californi:1 (MWD), with additional wattr available 

beyond the basic 4.4 million acre-foot apportionment 

going partly to MWD and the City and County of San 

Diego and panty to agricultural ustrs. 

,..., 
~ ' 

In 1944, the U.S. and Mexico entered a tmtiJ' Ktding 

their respective claims to both the Colorado and th~ 

Rio Grande. For the Colorado. the U.S. agreed to pro· 

vide l.S million acre-fm of water to Maico annually. 

In 1973 the U.S. and Mexico ntgotiatcd Afi1111tt" !-11 of 

the International Boundary and Water Commission, 

under which the U.S. committ~ to provide water at 

the nonhmy international boundary with ~alinitr con· 

centrations no more than 115 ( +/· 30) parts J1"f mil· 

lion higher than thost measured at Imperial Dam in 

the U.S. In 1974, Congress passed tlx Colrml•lct Ri''l'r 

Bmin Salinity Corllrol Act under which f~eral funding 

would be provided for the construction of a desaher 

and other salinity control proj«ts intended to control 

or reduce salinity loadings so that additional water 

dtYClopment could occur while maintaining salinity 

levels in the river at or below the 1972 kvcls.9 

In 1948, the statts or Arizona, Colorado, New Mexico. 

Utah, and Wyoming negotiated the Upper Co/{lrodo 

River Basin Compact. The prim:1ry purpost of the com· 

pact was to allocate the Upper Basin's apportionment 

of 7.5 million acre-feet. Arizona, with only a sm~ll part 

of its Colorado River System watC!I'Shed in the Upper 

Basin, obtained rights to the consumptive UK of 50,000 

acre-feet of water. The other four states share the re· 

mainder on a percentage basis: Colorado with 51.75%; 

New Mexico with 11.25 %; Utah with 23 %; and 

Wyoming with 14 %. Agreement on this compact 

cleared the way for passage of the Colorado River 

Storage Project Act of 1956. This law authorized the 

construction or Glen Canyon Dam as well as KVeral 

other major projects in the Upper Basin. 

: Strtion 4(a). 111 addition, Califonzia rJnd Arizo11a Wl'rt given tilt" opportzmity to COIJS11111ptil't'lrrJJt up to ont·l1ol{ of 
·nriJ' t":«m or surplus watC!I'S rmapportiontd by /the/ compact .... " 

,. Califomia Limitation Act, Stars. Col. 1929, clr. 16. 

• 
9 

S«ti011 205( a}( 2) provides for repayment of 25% of tilt costs oftllm proj«ts from tilt Upper Colorado Rivtr Bruin 
F11111l ar1d tilt Lower Colomdo Rivrr l>nYIDpmmt F11ml. 
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In the 1963 deer. ArizoiUI ·~ Ozlifomia and the 

1964 decree,10 the U.S. Supreme Court determined that 

the BCPA had allocated the Lower Basin apportion

ment of mainstem water, despite the fact that no agree

ment among the states had "" been negotiated. The 

decision specifically recognized reserved water rights 

held by tribes living on RServations along the 

Colorado River, establishing the "practicably irrigable 

acreage" standard as the basis for quantifying those 

rights. The Court upheld Arizona's right to use Gila 

River tributary waters in addition to its 2.8 million 

acre-foot basic apportionment. And the decision deter

mined that the BCPA gave the Secretary of the Interior 

considerable discretion in allocating use of water 

apportioned to the Lower Basin through his contract

ing authority,'' as well as in determining how shortages 

should be allocated. 

Resolution of the Lower Basin allocation issue between 

Arizona and California opentd the way for passage of 

the Colorado Riwr &sin Projtct Act in 1968. This act 

;suthorized construction of the Central Arizona Project, 

with Arizon;a agreeing to subordinate its diversions of 

water for this project to California's basic apportion

ment of 4.4 million acre-feet under shortage condi

tions. In addition, smaller projects in the Upper Basin 

were authorized for construction. 

Federal environmental laws, particularly the 

Emlangertd Sp«its Act, the National Environmental 

Policy Act, and the Om11 Warn Act, now are part of 

the WR. There are four species of fish native to the 

10 J7J u.s. 546 ( 196JJ: 376 u.s. 340 ( 1964). 

Colorado River that are listed for protection under the 

ESA. Virtually the entire mainstem Colorado Ri''" as 

well as many of .its tributaries ha\-e b«n designated as 

critical habitat imponant for the recovny of at least 

one of these sp«ics. A recovery implementation plan 

has been in place in the Upper Basin since 1988, and 

efforts are now underway to establish a multi-sp«ies 

conservation program in the Lower Basin. 

In 1992,Congress passed the Gra11cl Cmi}'OII Prot«tioll 

Act (GCPAJ. elevating the recreational and environ

mental values of the Grand Canyon in relation to the 

operation of Glen Canyon Dam for hydroelectric 

power purposes. Essentially the codification of an envi

ronmental an;alysis process that had supported the 

need to chanF hydro operations, the GCPA directs 

that operation of the dam protect the \-alues for which 

the Grand Canyon National Park and the Glen Canyon 

Recreational Area wae reserved. 

While the LOR has been quite successful in allocating 

river water to various uses, disputes remain. Thus, 

some in the Upper Basin have asserted that the appor

tionment of water between the two basins under the 

1922 Compact was based on a fundamental"mistake 

of fact" rqarding the native supply of water that ought 

now to be corrected in some equitable way.1: In addi

tion the Up~ Division states question the amount 

of water they are obligated to provide to meet the 

Mexican Treaty commitment. The status of rights to 

develop the water of rivers tributary to the Colorado 

remains unsettled. There is ongoing uncertainty about 

11 "\Vt art satisjitd tlrat rlrc Stcrttary's ~ m11st bt (Orulnttd ro ptrmir him, within rht bou11dnri~ str doWII in rl1t 
Act, ro allocatt ar1d disrrib11tt lht warm of tht mni11strta111 of rl•t Colomdo River." J7J U.S. 546. 590 ( 1963). 

I!Jolm U. Carlso11 6 Ala11 E. Bolts. "Comrary Views of rlrc Law of tilt Colorado Rivn: An Examittation of Rivalri~ 
lktw«n tilt Upptr a11d Lower Basim." J2 Rocky Mrn. Mill. L lrur. 21-1 ( 1986). R«ords available to tl1t rztgotitJtors itt 
1912 regarrli11g ttatiw flows Suggt$1td rtliJzblt annual flows of 111 ltast 16 miDioii tJat-f«t and probably considnably 
mort. 5« disct~uion in 1101~ _and accompa11ying IC'XI, illfra. 
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the availability of "surplus" water in the river and how 

shortages. should they occur, would be allocated for 

consumptive use. Tn'bal water rights. putatively left 

unaffected by the 1922 and 1948 compacts, have not 

been fully defined. And finally, there is confusion 

regarding the effect of federal environmental statutes, 

especially the ESA, on uses of the river. 

B. BASIN GOVERNANCE 
There is no single decision-making forum governing 

the allocation and use of the waters of the Colorado 

River. Rather these decisions are made in a number of 

different forums, sometimes involving distinctively dif

ferent processes that are guided by different rules. This 

section lays out the primary governing mechanisms at 

the federal and stllte levels. 

1. National-lnel Govemance 
In many important respects, governance of the 

Colorado River begins with the U.S. Congress. The 

Boulder Canyon Project Act, the Colorado River 

Storage Project Act, and the Colorado River Basin 

Project Act have profoundly shaped and directed uses 

of the Colorado River. In passing these laws Congress 

served as the mechanism by which the basin states 

reached common agreement on water use objectives 

for the Colorado River and mobilized federal support, 

prim;srily in the form of funding. to help achieve those 

objectives. At the same time Congress was, in effect, 

assuring that those basin objectives were consistent 

with broader n;ational objectives. 

There was some uncertainty in the early part of this 

century concerning the power of Congress to commit 

the federal government to the large-scale water devel

opment sought for the Colorado River." Water u~r 

1
·' A good discussion is providtd in Warn a11d rl1t \Vest, supra. 

u J7J u.s. 546, ssz. 

r 
interests·in the Lower Basin RCOgnized that state and 

local financial resources were simply inadequate: to pay 

for the unparalleled construction project that was 

regarded as nccasary if the waters of the Color;sdo 

River were to be reliably turned to human use. Without 

question it has been the need for federal funding for 

water development in the Colorado River Basin that his

torically has givm Congress a domin;ant position in deci

sionmaking respecting the Basin. In tum, Congrc:55 hils 

dcsignat.:d the Secretary of the Interior to be the Jlrimal'}· 

ilgettl of carrying out its authorizations, providing con· 

siderable control CM:r basin gcnwnance in the proctoss. 

The U.S. Supreme Court in its 196) decision, Ari:o1111 1: 

Califomia:provided this account of the context in 

which this case was being considered: 

As wr stt tl1is cmc, t/1~ qrusrion of mclr Srmt's slmrr 

of tilt watm of tht Colomdo and its trib111arits 

tmm 011 tht mta11i11g and scopt of rl1t Boulder 

Cm1yo11 Proj«t Act pnSSC'd by Congrtss ill 1918. 

71mt 111t1111i11g atld scopt CtJn be bttltr 1mdmrooll 

wllttl tht Act is sn agtJinst its btickgro1md-tl1t 

gmvity of tht Sourlnmt's wattr proilltms: tilt 

i11ability of local gro11ps or individunl Sltltts to dtnl 

wil/1 tiiC'SC' trlomrous probkms; tilt (OIItimtttl fail

llrt of tht Stat~ to agrer on how to conscrw aud 

dil-idt tht wnttrs; a11d tht ultimatt actio11 by 

Co11gm:s al tilt rtqtttst of rht Stat~ cmrti11g a grtat 

systtm of danu 1111d public M1rb 11atio1U11ly built. 

(OIItrolltd, a11d optmttd for tht purpost of COIIstrl'· 

i11g a11d distributiug tilt "wrn.
14 

Thus, 3s describtd, the Coun determined that 

Congress had effected a division of the Lower Basin's 

basic 3pportionment by statute, despite the failure of 
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(' 
the states thmud;Jo reach ogrmncnL It found far

reaching authority In the 5«mary of the Interior to . 

directly allocate state sharn of Colorado Rnw watn to 

usen in the states. It held that the Secretary could 

determine how best to allocate shortagn of watn in 

the Lower Basin and that he need not follow statt' Jaw, 

including prior appropriation, in so doing. 15 ln short, 

it concluded that the waten of the Colorado River 

mainstem in the LoWt'r Basin had come under federal 

control and supervision.•• 

The Endangered Species Act also placn substantial 

authority in the hands of the Secrt'tary of the lntuior, 

particularly concerning federal actions that might jeop· 

ardize the continued existence of protected spccies.17 

As applied in the Colorado River Basin this statute has 

mulled in the development of special programs intend

ed to protect listed specit'S in the basin while allowing 

historical and new consumptive uses of water to occur. 

The Oean Watn Act mJUift'S that watn quality stan

dards be established for all waters of the U.S." For 

salinity in the Colorado River, EPA has appi'O\'t'd the 

creation of standards at th.w locations in the Lowu 

Basin- below Hoover Dam, below Parw Dam, and 

at Imperial Dam, rather than rrqulring the setting of 

standards for each segment of the river.•• 

B«ausc it holds original jurisdiction in disputn 

betWt'm the: states. the U.S. Supmne Court itself has 

b«n an important decision-making forum in the oosin. 

The role of the Court is largely to act as arbiter in decid

ing what existing agreements (e.g., compacts) and laws 

(e.g., the BCPA) mean. In addition, since Supreme 

Court decisions now have b«ome an important part of 

the Law of the River, amendments or additions to thcsc: 

decisions are lilcdy to b«ome anothn vehidc: through 

which changes in the management and decision-making 

processes regarding the Colorado River can be made. !0 

•~ The Co11rt's decision makes it clMr that tire BCPA MU intnrded to fully displace state law in tire allocatiorr of watu 
from Lau Mead: •sur wlrerr the.' S«rttary's contraas, as hm. carry out a congressional plan for the.' complt'tt' disrribrt
tiorr of warn- to USt'rs, start law has no place." J7J U.S. at 588. 

'" This decision concerns only tlrt' Bouldrr <Anyon Projta Act. Tht'rr is little.' to sr1ggut tlrat <A11grm htld a diffrrnrt 
view of affairs wlrt'n, 5 yrors iott'r. it enacted the Colorrulo River &sin Project Act. It is true.' that in Section 602 tlrt 
S«rttary is specificaUy directed to consult with the gtntmors of tilt' 7 basin states respecting his dndopment of crittria 
( a11d any srtbst'JJunrt modifimtions) for tht "cotmlirrated long-ran~ optration of the reserw~irs constructed and optrated 
1mdrr tlrt authority of tilt' Colorado River Sto~ Project Act, the Bouldtr <Anyon Project Act, and the Bouldtr Ca11yon 
Projtd Adjustmerrt Act." S«tiorr 602 (b). The.' Stcretttry is not bourrd by comment~ he might r«rivt. however. 

17 Stctiorr 7. Giverr tire.' pt'rmsive presence of thr U.S. througi1 tht Bureau of Rtclomation in the.' construction and optra
tion of facilities dt'tcrmi11ed, at least irr the.' Upptr.Basirr, to haw t'rrdarrgtred tilt' contimttd aistmct of sewml native 
fislr species. the St'crrtary lras a legal duty to r«oWr th~ fish that lrt mriSI balanct witl1 his otirtr legal mpo11sibilities i11 
proj«t optratiorrs. Si1ould tlrt' Upper Basin rt'COvtry program be.' dt'nned inadt'tfrtate for somt muon. additiorral COli· 

srraints ma}' be.' rrquirtd orr tire.' operation of facilities. 

'" JJ U.S.C. S«tion IJiJ. States arr to mablish standards which arr to be.' submitted to tire.' Administrator of EPA for 
approvaL 
19 71rt' Eln-ironmnrtal DtftriSt' Frrnd brought srtit against the.' EPA ill rlrt' 1970s sttking to force it to set sratt'·by-srnrt 
srm1dards for salinity orr tilt' Colorado Rivtr. Tht' Disrricr of Columbia Circuit Court uphtld approwl by tht 
Aclministrator of tilt' aisting approncl1. E11vr'l DtfmSt' Fwrd •~ Costlt, 657 F .2d 275 ( D.C Cir. 1981 ). 

-'~'A colllnnporary t'XJ!mplt' is tilt' proposal to go to the.' Court to clra11gt language irr iu 1964 ArizDna v. Califomia d«rtt 
to facilitate illlt'rstatt trading of Colorado River Wlltt'r in rlrt Lo1ver Divisiorr. St'e "New Opriorrs," supra, at 40. 
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2. State Pllrtidpation in Gownulnu 

11lc: states arc orpniud in relation to the Colorado 

River in a varitty of ways. Perhaps th~ most formally 

constituted entity is the Upper Colorado River Com

mission, established under th~ Upper Basin Compact. 

It acts as a forum for the Upper Division statn to col· 

lc:ct information. Commission memben from th~ four 

states meet on a regular basis and discuss issues. The 

Commission producn an annual rcpon. Should tht'rr 

be a shortagt' of Colorado River water in the Upper 

Basin, the Commission is authorized to sort out alloca

tion issun according to general guidelines. In some 

matten tht' Commission servn as a collective voice for 

the Upper Division stain in Colorado River matters. 

The Colorado Riftr Basin Salinity Control Forum 

(Forum) is probably the single best example of intnstate 

and Slatd&deral cooperation in the basin.11 ·The Forum 

was csublished by the basin Slates to coon:linatt the intn· 

csu of the states regarding federally funckd salinity control 

projects. :u Its mtmbc:rs also generally snve as th~ 

Colorado Riftr Salinity Control Advisory Council, autho

rim:l undn the Colorado Rivn Basin Salinity Control Act. 

Individually, tht' statn have taken difTrrmt approachn 

to organizing thunst'lves to address Colorado River 

issues. California and Nevada have created special enti-

11 "Competing lkma11ds." supra, at 467. 

~ 
tics to represent state intn"t"Sts related to the ~lorado 

River and in negotiation and communication with 

othu stain and the fednal government. The other 

stain tmd to approach Colorado Ri\<cr issun throu~h 

their dtpartments of water or natural rnources. The 

governon are actively involved in many issues, as arc 

the major usen of Colorado Ri,·er water (those holding 

contracts for water in the Low.:r Basin and those with 

state-based appropriative water rights in the Upper 

Basin). The Secretary of the lnttrior, in connection 

with his rnponsibilitin under Section 602 of the 

Colorado River Basin Project Act, has c:stablishaJ a 

Colorado River Management Work Group to prepare 

an initial draft of the Annual Operating Plan for the 

Reclamation facilities. Representatives of each of the 

states are memben of this work group. 

Periodic efforts by the statn to reach agrccmmt on 

matten rciating to the Colorado Rivn have occurred 

over the )'t'lrs. A prominent recent examplt is tht for· 

mation of the ad hoc 7 state forum that began in the 

early 1990s.:' Now known as the 7/10 mec:tings since 

the inclusion of rcprcsc:ntatives from I 0 of the 

Colorado River Basin tribes.thcsc: periodic sc:ssions are 

puhaps the closest thing that has emnged to date 

attempting to convene the princip3ls from the major 

sovereigns in the basin to discuss common issues.!~ 

11 T11t cost t'ff«til't'lltss of tlrest salitritr control programs has bm1 tire srtbjt'ct of cominuirrg controwrsy owr tl1r ytars. 
Tire 1973 Sali11ity Control Act was amtlllltd in 1984 and 1995 to t'rrrpl~asi:t tire importa11ce of cost t/ftctil't'trtsS in 
stl«ti11g proj«ts. Witlr slrrinki11g fNitral funds gmerally it sttnls likt'ly drat tlrtrt willl•t considtmblrless mouey for 
tl1est proj«ts i11 tlrt flllrtrt. 
1·' TlrCSC' mtttirags tmngNI 0111 of rlrt' LoWtr Basi11's dis't'I"Sio1ts less nrMSUrtd rttrmr flows of mort rl1an 7.5 millio11 ncrr· 
f«t in 1990 arul tlrt apectation tlrat irs liSt'S ""'"1'1 acml rlris amomll again i11 1991. 01/omdo"s Gos't'nror Roy Romer 
stnt a ktttr to Califomia Gowrnor Ptlt' Wilson 11rging that <Alifonria detmnint' l1ow it would reduce its rrrr diwrsions 
of Colorrulo Riwr tmttr. ThCSC' n't'IIIS triggtrtd a whole Stries of actiorts that art described in MOptions for the Lowtr 
Basitr.• srtpm. Substqrttfll mralysis suggests rl1at wlren subsrtrface murn flows arr tiCCOrmrNI for, total dt'plttioiiS ill rlre 
l.tmw Basi11 of Colorado Ris"tr tmtt'r did 1101 in fact acted 7.5 milliorr acrr-fttt i11 1990. 
1~ It svas 0111 of Ollt' of tl1~ nz«tings tlrat tlrt Lowtr Basi11 Ttehnical CDmmilltt WIIS formtd irr 1994 to nfltmpt to dewl· 
op e~ptio11s for a Losvcr Basir~-focllstd approaclr to mt'eting Wlltt'r supplJ' cor~cmrs amo11g rllt' tlzr« Lower Divisiou statts 
a11d fis't' lrrdia11 tribes svitl1 mt'n'Citions alorrg tl1e mainstrmm in tl1e LoWtr Basin. 
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3. Basin governur1ce:" summary 
Fundamental dccislonmaking mpccting the Colorado 

River, since the Boulder Can)'On Project Act, has resided 

with Congras and the S«mary of the Interior. In part, 

this federal dominance resulted from the scak of the 

effort required to "harness" the riVft' and make it more 

usable for economic development in the basin's hydro

commons. No single state, or even combination of basin 

states, was capable of making the necessary investments 

to construct Hoover Dam. National financing was neces

sary. When the states in the basin p~ incapable or 

maching agreement on fundamental matters relating to 

the apportionment of water, federal authority filled the 

void to protect the increasingly substantial federal 

investment in the basin. Perhaps the high point of feder

al control of the river is marked by the U.S. Supreme 

Coun's 1963 Arizlmn v. Cnlifomia decision. 

For their part the states have focustcl largely on pursuing 

their own individual intcrcsts./13 cfiscuss4:d below, they 

have viewed their intcmts almost wholdy in terms of 

maximizing consumptive use of the basin's water. They 

have worked together when necessary to obtain federal 

funding to make possible additional consumptive uses. 

They have also worked together to avoid federal sanc

tions that might limit their consumptive uses. They have 

shown little inclination, hOWCVft', to devdop a common 

vision for the basio that might susgaa ways for the 

basin's waters to provide enhanced bmcfits. preferring 

instead to expend their energies protecting their existing 

individual situations under the LOR. Long-term plan· 

ning and management in the basin, such 35 it is, is done 

by the Bureau of Reclam-ation. Incorporation of emerg

ing values ln the n:cogniud uses or the basin's water has 

bem left largdy to Congms and federal agencies. 

Broader public involvement in Colorado River deci· 

sions was effectively nonexistent until the National 

Environmental Policy Act opened up federal decision

making. The public process associated with reviewing 

the operations of the Glen Canyon Dam represents the 

most extensive effort to date to open up the decision· 

making process in the Colorado Rh-cr. With the Grand 

Canyon Protection Act, Congras has directed contin

ued public in~lvement in th~ matter. 

In sum, there is de facto federal management or the 

Colorado RiVft', closely monitored and controlled as 

much as possible by the states. We return to this topic . 

in Part II. 

C. USES OF THE COWRADO RIVER 

The uses of the waters of the Colorado River and many 

of its tributaries are determined by the LOR. For exam

ple, an analysis of the general effect of the LOR sug

gests a de facto priority system with the most senior 

priority belonging to the deliveries to Mexico, the next 

most senior belonging to "present perfected rights."23 

third, the dclivcria of water to the Lower Basin for 

consumptive uses(bcyond present perfected rights), 

fourth, consumptive uses of water in the Upper Basin. 

fifth, other economic, non-consumptive uses. and last, 

!.' 1l1t 1922 Compact providtd that prtsnlt pnf«ttd riglus wttr to~ "11nimpaiml• by tht tompact. Art. VIII. In its 
1964 Dtcrn- in Arizo11a v. Cnlifomin tiiC' U.S. Suprrmt Court dtji11td pmmt ptif«ltd riglus ns "11 wattr right ncquirtd 
in n«orriniiCC' witl1 Stlltt klw, whir/1 right has bttr1 txtreistd by tlrt dctllltl dhwsion of a sptriftc q~~ttntity of wattr tl1at 
l1ns 11«11 npplitd to a dtfintd arm of hind. or ro dtfirritt municipal or industrial works. and in addition slutll include 
wr~ttr rigl1ts ermttd b)• tilt rrstrwttion of mai1utrmm WrJttr for tht ust of Fttltml atablishmnlts undtr Fftltntl law, 
wl1ttl1tr or not tilt WrJttr l1as bttr1 11pplitd to btntftcial list;.,_" J76 U.S. J40. J41 (/964). \Vattr rights mtrVtd for 
Indian rcstrmtions along tilt mai11strram Colorado RilW nrr irrCludtd in this kltttr category. 

·"' 1l1is basic llitrarcll)' of riglus is dncribtd in "Colorado RilW &si11," supra, at 19-24. 
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noneconomic, non-consumptive uses.16 Another way 

to look at the priorities established under the LOR is to 

say that consumptive uses hold the highest priority 

(essentially the first 4 priorities identified above), that 

economic, non-<onsumptive uses hold the second pri· 

ority, and t~t noneconomic. non-consumptive uses 

are most junior. 

In this section we divide the uses of Colorado River 

water into the latter three categories: ( I) economic1;, 

consumptive uses; (l) economic, non-consumptive 

uscs2"; and 13) ·public good•!'~ uses. Because of their 

distinct lq;al natun: wt' treat tribal water rights sepa· 

rately;10 We anal)'tt t~ese uses" and pmmt the major 

issues and problems presented by these uscs in the 

foreseeable future. We also brietly discuss the relative 

economic values of uses of Colorado RiVft' water. 

1. Economic, consumptive usa 
The LOR emphasizes consumptive uses of the river's 

waters. This emphasis bq;an with the 1922 Compact in 

r. 
which the basic apportionment or water bclwc:.:n the 

two basins is described ln terms of"bm~ficial con· 

sumptive use.• The Compact provides that the Upper 

Basin may not withhold water (nor may the Lm\'Cr 

Basin demand water) that is not l1ftdN for h:onsumr· 

ti,-el domestic and agricultural uses. The Up~r Basin 

Compact and the 1963 Arizorra ~~ Ctllifomi,, d~'l:ision 

focus on the apportionment of consumpti\'C uses. Th~· 

Salin it)' Control Act is predicated on the prutc..:tion of 

consumpth-e uses. The RIP for endangered fish in th.: 

Upper Basin is intended to allow full dnoclopmrnt of 

(consumptive use) compact apportionment~. It was the 

states that identified consumptive use 35 their highest 

priority in 1922, and today the states remain d~o-dicatcd 

to this priority. 

Table I shows the consump1ive uses of the water of 

the Colorado River Basin between 1981 and 1985:'1 

Irrigated agriculture dominates water uses in all 

states." The second major source of consumption is 

from reservoir evapor.rtion. 

11 BJ• "C'co11omic'" "'" rC'frr to rtscs 011 w1Jicl1 it is at ltlUt tl1roreticallr possiblt' to eam a rt'fllm 011 i11wstme111. /11 part, 
tlrt tdtilit)' to cam a rttum depe11ds 011 tilt ftasi/Jility of trm1slnring tilt' ml11t of tilt usc illlo dollar ttmu. Agricrtlwral 
n11d nllmicipallind11strial usn fall imo this cnrtgory. 

~ 1l1e ~neration of t'l«tric powrr, flood control, certain kinds of rtCrtation mrd nnvigation ntr t'Xnmplts of C'Conomic. 
non-cons1m1ptiw waru uscs. 

·"'By "public good. • wr rtfu to watu liSts on which it is diffimlt to tnm a mum on investmmt, in pan. b«ausc it is 
dif/iCIIIt to tmrrslatt tht ml11t of tht we imo dollnr tt'I'IIIS. 1l1t usc of water for fish sp«its prottction nnd I'MwtorJ~ for 
aesti1C'tics and for ctrtain teologicnl mluts nrr aamples of"public good• 11$('$. Atguably. there art' p11blic good atrribmts 
of watC'r tlmt is uscd for comrtmpliw 11$('$, too. SIICII as till! COIIIIIIImit)' ••trlllt of water 1utd for agrie~~lfllrt'. 

·"' T11r tribts trsr ami seC'k to ust IVdtt'l' for tilt first tlrr« liSts. We trtnr tribal1mtu rig/us scpnrattly btcmut of tl1t 
special lrg11l comtxt i11 wlricl1 tlrCU' riglrts must bC' s«ll. · 

·'1 Of course. tlrr ll'tltcl' jlowi11g down tl1r Colorado mar bC' IISC'clfor all of tiiCU' uses in SC'tlllt'nce. Tlms, Wllttr for jis/1 in 
tilt Up~r Basin mar bC' 011 its 1\'rl)' to agrintlwral or Md-1 liSts i11 tlrC' Lowtr &uir1. Along tilt ll'tl)' it may bC' used for 
gtlltratillg eltclric powtr. It maJ' also~ pmvidi11g flat ll'tlter r«rmtio11 i11 mtr'l'Oirs or whitt'Wrlttr m{ti11g ill tl1r ri1-rr. 
It is tl1is "mrtlti-cutribiiiC'" 11at11tr of tmttr that makts tlrr tlllal)'sis of its liStS cluzllnrgir~g. 

.IJ lkp't of tilt lrlltrior, BllrttJII of R«<amation. Colorado Ril'rr s,.srcm CtlrUitnlptiw Uses and Losses Rq1ort 198 I -1985. 
71rt 811rmu of R«lamatioll lras 11ot compkttd compam/IIC' rtports for motr r«tlll ptriods. 

·'·' 711C' grrnrest fraction of water i11rmijird ns "tm11sbmi11 C'Xporu• is IVdttr 11strl ultimatel)' i11 agrintlwrr. 
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Table 1. CoiUIUIIIptive Water Oaea ·of the Colorado 
Ri ver/Tributariea 

(1981 -1985) 

Type of Use Opper Lower 
Buin(1,000af/yrl Baa in (1, OOOaf/vrl 

Reservoir 
evaporation and 
channel looaea 

Agriculture (v/i 
basin) 

M • I 
Fish. wildlife and 
recreational 

Tranabasin ~rts 

Totals 
·- --- ·---

On its face the Law of the Riftr provides for the annual 

consumption of up to 17.5 million acre-feet of Colorado 

River water .... In 1990 the three Lower Division states 

diverted considerably more than their basic 7 .S million 

acre-foot share of mainstream water, depleting about 7 

million acre·feetJ~ California long has consumed more 

than its basic apponionment of 4.4 million acre·fm 

while Nevada is moving rapidly towards fully consum· 

ing its 300,000 acn:-foot shan:. With completion of the 

Central Arizona Project, Arizona now has the physical 

ability to take its full 2.8 million acn:·foot basic appor

tionment. At present it consumes about 2 million acre· 

feet of mainstream Colorado River water annually as 

well as water from tributaries to the river. 

Development is proceeding mon: slowly in the Upper 

Basin, but ongoing construction of the Central Utah 

812 1,255 

2,312 5,101 

203 841 

0 30 

669 4,063 

3,996 11,290 
-- - ----- ----- .. ___ 

Project will make possible much gn:ater consumptive 

use of Colorado River water in that state. Using its 

assumption that the Upper Basin has only 6 million 

acre· feet of firm water supply available for total con

sumptive use, the Bureau of Reclamation expects Utah 

to go from 65% depletion of its Colorado River appor

tionment in 1990 to 89% depletion by 2010.-"' Colorado 

and New Mexico now consume about 75% of their 

apponionmcnts, with New Mexico's remaining share 

projected to be fully consumed sometime after the year 

2010 and Colorado's share fully consumed sometime 

after 2050.'7 Wyoming's consumption is projected. to 

increase from 59% in 1990 to 81% by 2050.~ 

It has long been acknowledged that the apportioned 

consumptive uses exceed the long-term aftrage runoff 

available in the river.>'J While this long-term aftrage 

•14 T/1e 1922 Colorado Rivrr Compaa apportions the "bmtficitll COIIsumptiw useR of 15 millio11 acre-feet rqually bttw«rr 
tire Up~r a11d Lower &sin. /11 addition, tht Lower Btui11 is giwn rl1e right to consume n11otlrer one million acre·f«t of 
wiUer. Br trtnty, Mexico is grtarcmt«d tht dtli'ttrr of 1.5 million acrr·fm of Colomdo Riwr water annually. 

·'·'"Progress Report No. I 7,R srtpm, Table J at 13·14. 

·"'Itt. all:!. 

.•;ld. 

-~ld. tit lJ. 

·"' T11e lltgotiators of tire Colomdo Riwr Compact in 1921 may hm-c thougllt tlrcy Wt'l'l" dividi11g as 11111CI1 tiS 11 millim1 
acre-feet an11uniiJ~ David H. ~tclrts. "Com~ing Dmumds for lht Colomdo Riwr; 656 U.Colo.LRn•. 4/J, 419,11.JJ 
( 1985}(/ltret~ftcr "Competing 1Nt11aruls"J. 
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amount of water is a matter of some debate, the 

Burau of Reclamation sets the "average annual natural 

flow; measured at 1.« Ferry, at IS million acre-feet.~ 

Tree ring studies n:o1ching back three centuries sugnt 

an annual average flow of something more like 13.5 

minion ICR·fm.~ 1 One r«ent analysis estimated a 20· 

year average flow of 10.95 million acre-feet occurred 

betwrcn l 579 and I 598. ~: Morrover, it isa highly vari· 

able supply: flows have ranged from as little as 6 mil· 

lion acn:-fm to as much as 20 million acre:· feet (or 

more) in a year, based on historical records. u 

This fundamental disparity between the opectation of 

consuming up to 17.5 million acn:·f~t of water annu· 

ally from a riftr system that docs not provide this much 

water has not presentc:d n:al problems until relatiftly 

n:ccntly. First, a massive system of storage facilities, 

capable of holding more than 60 million am"· feet of 

water, makes the delivery of water for consumptive uses 

almost immune from the short-term vagaries of the 

natural supply. Second, the Upper Basin remains some 

time away from fully consuming its apportionment. 

And, until recently, c."Ven the Lower Basin had not 

pushed up against its basic 7.5 million acre-foot appor

tionment. The emergence of concerns about the ecolog· 

ical needs for water now challenges the Upper Division 

states' opectations of dc."Veloping its compact appor-

{ 
tionmeni for consumptn'c.' use. Morcover. t'\'c.'r inc~ol~· 
ing demands for consumpti\'c.' use in the lm''c.'r Ph·isiun 

states are forcing attention to the source of \vater for 

serving those demands. Finallr. non·consumpti''c.' u~ 

such as hydropower and recreation ma)' in soml.' ca~") 

be more economically valuable than ccnain ctmsumr· 

tive usn. '\'et because of their secondary status under 

the LOR. described nat, they an: not weight..-d e\-rolr 

with consumplift usn in rh'c.'r basin dl.'cisionmakin~ 

2. Economic, non-consumptive uses 
The LOR also pro,·idn for various economic, non

consumptive usn of Colorado River water. To justi~· 

federal invoh'c.'lllcnt in the construction and opcratii.m 

of Hoover Dam. the Boulder Canyon Pmjl.'ct Act pru· 

claimed the purposes of the dam to be "controlling the 

floods" first, ·improving navigationR second, and Mrcgu

lating the flowM for delivery of water to irrigate public 

lands "and other beneficial uses" third. The last men

tioned purpose was for the generation of electricity ·as 

a means for making the project herein authorized a 

self-supporting and financially solvent undertaking •.... M 

Recreation first cmergc:d as a purpose for the conslruc

tion and operation of federal facilities with the 1956 

Colorado River Storage Project Act. Water quality 

appeared as a purpose in the 1968 Col~iver 
Basin Project Act. 

y 

40 
U.S.Dql't of tht Interior, Quality of \Vater, Colomdo Riwr Bmirr. Progress Report No. J 7, Ja11uary 1995 (llcrtaftcr 

•Progress Report No. 1 7R }. Of 1l1is amormt, mort tl1a11 5 million acre-feet art cxponed ollt of tire 11aturnl dmilltlge 
bnJin tttclr ymr. 

41 
WttJ1hnforrl6- Jacob~~ Mlmpact of E.trergy Dcvclopmellt or1 tl1e Law of tilt Colorado Ri,~r: IJ Nnr. Res. J, I 7 I, 

IBJ • 85 ( 1975}; Stockton 6- Jacob)~ Long Ttrm Surfact \Vnttr Supply and Strramfloav Ln-els in tilt Up~r ColorntiD 
Ri'"Cr &u;,, lake Powtll Re1Mrcl1 Proj«t, Bullttin No. IS. l11st. of Gtoplrysia n11d Plnuetary Plrysics. Uni,'t"rJit)' of 
Colifcmria Los Augtlts. 1976. 

4! M&o. Stockto11, 6- Boggess. ·nit Tree Ring ktcorrls ofSn-m: Sustaiutd Drouglu; JJ \\~ttr Res. Bull. 789,800 
( 19951. Wlratewr lhe long-term a''t'mgt" mmual nmoff i11 tilt bnsi11, it is small i11 compnriso11 witll rivrrs likt tl1e 
Mississippi (wl1iclr produces 440 miJ/ion acre-feet annually) or the Columbia (wl1iclr produces 180 millio11 ncrt-fctt 
Qllrlllttlly). • 

4.'RProgms Rqort No. 17~ supm, at 7. Tl1e Upper Colorado River Commission rcpons virgin flows m11gi11g{rom a low 
of5.6 million ncre·f«t in 19J4 to a higlr of 14.5 million acre-feet in 1984. 
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r Flood control was a an,jor concan of many of the pro-

moten of the Boulder Canyon Project Act,44 and U.S. 

Army Corps of Enginccn flood control regulations 

govern the management of Hoover Dam and l..nM 

Mead for this purpose. In addition there is flood con

trol space in other Reclamation storage facilities which 

is managed by releasing carryover water as necessary to 

enable the impoundment of projected runoff. 

The generation and sale of tltctric powt" from Reclam

ation facilities are responsibilities coordinated between 

the Bureau of Reclamation and the Western Am Power 

Administration (WAPA}.4~ In the Boulder Canyon 

Project Act, Congress provided that the use of hydro

electric power facilities for Hoover Dam was "indden· 

tal" to other uses. but it was understood that revenues 

. from hydropower would return much of the construc-

t/' tion cost of the dam and all of the operation and main

tenance cost. In the 1956 Colorado River Storage Project 

Act, Congress directed the Secretary to operate hydro

electric power plants constructed under that act to "pro-

4425 mq;awatts of capacity on the Ri\u and its tn"bu

tarics. The enersv is sold pursuant to long-term contracts 

primarily to municipal and rural cooperative utilities for 

resale to their customcn. Pursuant to section 114 of the 

Enersv Policy Act of 1992, WAPA requires its customers ~

to implement electric integrated resource planning so as 

to encourage the efficient use of the resource. 

In an a\uage year, sales of this energy raise O\'ef 

5175,000,000. E\~n so. the avcr.tge price of firm power 

from the dams (not including transmission and distribu

tion costs} is less than 2 cents per kiiO\vatt-hour, making 

this power one of the lowest cost firm power resources in 

the region.•: This cost includes partial repayment of costs 

attributable to project agricultural water uses. In the 

Upper Basin, power rates include a contribution to the 

capital costs of irrigation projects that are authorized but 

are not ~ built as well as a contn"bution to the costs of 

the Rccovcry Implement-ation Program for endangered 

fish. 41 In the Lower Basin rnmua from power return 

the entire cost of the dams. the cost of salinity control 

projects. visitor facilities, and flood control. 

v' 

/ duce the greatest practicable amount of power and mer· 

(/ SY that can he sold at firm power and mersv rates. ... -

)( 

11 

WAPA markets the energy generated from water run· 

ning through federal hydroelectric" plants with about 

In 1995 the Ointon Administration unveiled legislation 

to authorize the sale of federal power generation (and 

associated transmission} facilities located at federal 

44 Flooding of the Colorado Riwr htJd washed aMJy the original diversion strucrurr taking Colorado River water to tire 
Imperial Valley. CoiiStrlrction of a mainstem dam promised to control f"'od·rdatcrl damagt to mluable agricultural 
la11d alo11g tire rivrr i11 Arizorut and CAlifornia. \Vater and the West, supra, at •••. Now. conJiderabk otlrer development 
exists along tlrt riwr tlrat demands j1IJod control prottction. These inremts became quite voaz1 following tht largt' rrleas
n from Hoover Dam irr 198J and 1984. 

~-' Co11gms tstablislrcrl \VAPA (an agency of tire U.S. Department of Elrergy) in 1977, givi11g it mporrsibility for tire salt 
of electricity from R«lamntion I'Ydro faciliti('$ ill tht Colomdo River Basi11 and otlrer parts of tht \Vt'$t. 42 U.S.C 
S«tioiiS 7102- 7152 (a}. 
4" Section 7. Tire qrtt$tiotl tt•lretlrer powtr um of powtr fncilitit'$ locnttd i11 tire Aspinall U11it of tire Colomdo River 
Storage Projtcr arc i11cidcmal to mtairr ill-state corrsrtmptiw MJtiT liSt'$ is i11 litigation irr Colorado. Stc 111 Rt Board of 
County Commissioners. 891 P. 2d 952 (Colo. 1995). 

.,; Po.wr from tlresc dams will almOJt certainly itrcm~se in 1'1tlrre whnr tire regiotr, now nearing tht end of D IS-year srtr
plrts of powtr $1!11ffllting capacity. btgins to co11strucr lltM', lriglrer cost capacity witlrirr Jive ymrs. 

~ 5« •Background and A11alysis of Apportioned Rtvenut, Colorado Rivrr Stom~ Project, • Burrau of R«lamation, 
Upper Colorado Regional Office, 1994. 
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dams from which power is marketed by WAPA, includ

ing Colorado River Basin dams. The impetus for this 

legislation is purported savings to the federal Treasury. 

Ideological objectives-the feeling that the federal gov

ernment need not he involved in power production 

and marketing-also play a role. 

The Ointon bill prompted the introduction of other 

bills. primarily by \'lrious utility interests. All such leg

islation had been blocked at this writing, but is likely to 

resurface. Many believe that it is only a matter of time 

before at least some federal power facilities will he sold. 

Navigation traditionally is regarded as a federal func

tion but, while mentioned in tht BCPA. is not signifi

cant in the Colorado River since there is very little 

commercial navigation along the rivcr.49 

Watt"r quality is not itself an economic use of water. 

It is regarded as important primarily because of the 

adverse effects that poor quality water has on many 

water uses. 50 Salinity is the dominant water quality 

concern in the Colorado River. It became an intana

tional concern in 1961 when the ope;.ation ofan 

expansion of the Wellton-Mohawk Division of the Gila 

Pmi«t in--....... "'"PlY(..., oh< 
flow of highly saline water into the Colorado just abtt\'\' 

the border with Mexico. more than doubling thc total 

dissolved solids in that water'' Federal projects con

structed with funds under the Colorado River Basin 

Salinity Control Act of 1974,~ are reducing the lll3d· 

ings of salt in several locations in the Colorado River 

Basin3
·' The states (acting through the Forum l and the 

Bureau of Reclamation direct the salinity control pro

gram in the basin.~ 

Rtcrrt~tional liSt'S first gained legal recognition in the 

Colorado River Storage Project Act in 1956 in which 

Congress authorized the Secretary of the Interior tn 

develop public recreational facilities in conjunction 

with new water storage projects as well as racilities to 

improve and protect fish and wildlife.~~ The 1965 

Federal Water Project Recreation Act made outdoor 

recreation and fish and wildlife enhancement a plan

ning purpose for all new federal water development.~ 

In the 1968 Colorado River Basin Project Act, provid

ing public outdoor recreation facilities and improving 

conditions for fish and wildlire were included as among 

the basic purposes for projects authorized to be con

structed.s7 As discussed, above, in 1992 the Grand 

.'10 A I 988 strrdy done for the BrtmJII of Reclsmatio11 ,uimatcrl annual salinity damngt"S in tire bcuin betwtetr 1976 mrd 
1985 to be SJII million. Lortttn C. Lohmann al, Economic Impacts ofSnlillity of tht Colorado Rivtr ( 1988J. 

·" 5« Taylor 0. Milltr, Gary D. Wtntl•nforrl. and John E. Tlrorsorr, 111e Salty Colorado ( 1986J at 24. 

-~Public Law 93- J20, as amended by Public Law98- 569 (1984) mrd Public law 104·20 (1995J. 
5·

1 77rt• Yuma Dt1nlti11g Pltmt also 1\'IIS constmcrtd under tilt alltlroriZtltion of tllis act. 

•14 Since 1984 tlu: Soil CoiiSt'fl'lttion Stn•ia ( rrow tl~t• Nnwml Resollrtt'$ ConSt'rvntion Str~•ict J in tilt Department of 
Agricrdturr lms bnn nctivtl}' involved irr on-famr programs inttndtd to rrd11ce salinity loodi11gs to tlrt" river. 

$.~Section 8, 4J U.S. C. S«tio11 620 l1. 

!lA Public Law 89-72, 79 Stat • .21J, Strrion I, codified at 16 U.S.C. S«tion 4601·12. 

.'7 4J U.S.C Stctio11 1501. 
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Canron Prot«tr. requimJ operation of Glm 

Canron Dam to prot«t m:mtional, rcological, and 

cultural wlucs in th~ Grand Canyon. 

In gmeral, rKJntional uses at Reclamation facilities 

and at oth~r fed~nzlly managed lands along th~ riVft' 

a~ availabl~ without charge. Flat water boating and 

fishing on Lake Powell, Lake Mead, and th~ other fed

eral reservoirs in th~ basin have b«om~ mormously 

popular. Rafting on th~ Colorado River is now th~ basis 

for a major comm~rcial businns. 

~vc:ral clouds now dim th~ future: of recreational uses 

in the: basin. One: is the: very popularity of thc:sc: uses. 

When a valuable: good is provided free it is certain to 

be: used. At some: point this usc: can begin to diminish 

the: quality of the: good. This is the: familiar tragedy of 

the: commons. Th~ is c:vidmcc: of this probl~ in the: 

basin: crowded rc:sc:rvoirs. jc:tskier/boating accidents, 

congest~ whitewater rafting segmmts. riparian a~ 

tramp!~ by campers and anglers. 

The: issues raised by thc:sc: rconomic, non-consump

tive: uses arc: many. Thc:y include: competition among 

these: uses, and competition with continually 

increasing demands for consumptive: us~s. some: of 

which arc: of relatively low value:. Finally, they 

include: how all uses might be: affrctc:d by dc:fedc:ral

ization of the: power facilities. At prc:sc:nt t~c:sc: uses 

arc: manag~d almost totally by the: federal gov~rn

m~nt. Annual reservoir operations arc: managed in 

Iars~ part to provide: for tflc:sc: uses (or their bc:n~

fits) within the: constraints imposed by mc:cting 

consumptiv~ us~ commitments. As mentioned, the: 

states au activ~ly involv~d in dn~lopins the: annual 

operating plan for the: riv~r. but they au concerned 

fint and foremost with ~nsuring that consumptive 

/ usc: demands au mc:t. 

3. "Public good" uses 
The: tcological ll«ds of th~ Colorado River have only 

rc:cc:ntly gained legal protection within the: Law of the: 

River. Traditionally, instrc:am ma~ag~c:nt of the: river 

focused on its value: for sport fishing. Larg~ numbers of 

nonnative: fish species have: bc:c:n introduced to the: 

basin. Efforts \Vft'C made to eliminate: native: fish species 

ugarded as undesirable:. Changes in the: hydrologic 

ugimc: resulting from the construction and o~tion 
of dams along th~ river enhanced the: river's habitat 

qualities for non natives and diminished the: quality of 

the: habitat for native: fish sp«ic:s. 

Fourteen native: species ha'ti'C been identified in the: 

basin. Four or thc:sc: species a~ listed for protection 

under the: Endangered Species Act, and 3 mou arc: can

didates for listing. sa In 1987, a RKovc:ry lmplc:mc:nt

ation Plan (RIP) for the: Upper Colorado RiVft' Basin 

was coopcrativcly dc:vclo~ by the: Upper Division 

states of Colorado, Utah, and Wyoming, the: FWS and 

th~ Bureau of Reclamation, and water usc:n and envi

ronmentalists.. As amplified in 1993 the: RIP combines 

measures to prot«t and improve: instream flows, to 

rcstou habitat areas, and to reduce: adverse: c:ITc:cts of 

nonnativ~ fish species, among other things." Activities 

under the: RIP planned through 2003, when the: plan 

expires, arc: c:slimat~d to require: roughly 5100 

~ T~l~plro11~ imnvitw with John Hamill. Dirtetor, R«om-y lmPt~mtntatioll Program, and__. U.S. Fish and 
Wildlife Sm•icc. No'~ 9, 1995. 

"" U.S. FisT{ mrd Wildlife Snvicc, Stction 7 Omsultation, Suffici~m Progms. arrd Historic Proj«ts ~grmn~nt a11d 
R«ovrry Actio" Pla11 - Rmnwy lmplnn~11tatio11 Program for Er~dangtrc:d Fish Sf'«its in th~ UpfWr Colorado Rivtr 
Basirr, Octob~r 15, 199J. 
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r million ...... Th~ objective: of the RIP is to recover the list

ed species while: allowing full ckvc:lopment of the: water 

apponioned to ~ Upper Basin for consumptn~ usc:. 

In 1994, FWS promulgated regulations designating 

1,980'miles ofth~ Colorado River and its tributaries as 

critical habitat for the: four native: fish."' Much of th~ 

mainstc:m Colorado River and some: of the: tributaries 

in the Lower and Upper Basins were: included as criti· 

cal habitat. At pusc:nt, the only naturally reproducing 

listed species in the: Lower Basin is a population of 

humpback chubs found in the: Little: Colorado River 

ncar its confluc:nct' with the: mainstc:m.l>l FWS and the 

Lower Division stales arc: early in tht' process of dc:vel· 

oping a multi-species conservation program in the: 

lowt'r Basin. There also arc: nmrging concerns about 

fish and wildlif~ values in th~ Colorado River delta and 

the: Gulf of California in Maico. "'' 

Th~ water· related nc:cds or Colorado Ri,r....•mf.t:red 

fish au not well und~ntood. It is clear that th~ nati\·e 

fish species t'\'Oived in riVft' conditions considc:rablr 

diffc:r~nt than thOSt' existing todar:,... 

T1rt Colorado Rii'CT lras rlraii1.'C'tl tlmm.uic.rllr sino· 

tlrt t11m of tire cnrtury~ Mort ,,,, 10 .t.mrs '''"" 

b«rr COIIStrr~cttrl 011 tltt maimttm t111cl trilmtllri~ 

sinct 191J. Drcli11ts of llllti•..- fislr,"S tlirt"t·tlr,l•"'·"· 

strn1111 from r('S('n'Oirs crrt· c/t·,,l,. rtlclltrl to Clllcll'r 

warcr ttmp.•ratum. .•. Otlrtr, """'" mlrt/,• fir,·tors 

iurl11clr clmllgN ill strtam 1111trit11U. crlttml sr~rscm· 

al ami claiiJ• disclrargt pntttms. ami lowa,•tl wrlricl· 

it}~ N11trie11ts rlrllt OIICl' ocmrrtcl i11 rlrr rii'C'I'S IIOil' 

11re reraillrtl iu tire plrrroplmrkiou mrd zooplaul.:to11 

populatiom of rrst'n'Oirs. Water from rlrt lrJ•polim· 

r~ctic laJ'C'r of d«p Jn('tVCJirs carri~ firr lm dis

solvtrl marcrials and firrc particular~ to fertilize 

NJ Mcmomndum from Jolm Hamill to Ad Hoc Com mitt« 011 Fu11ding UgislatiorJ. Dtc. 2, 1994. It is 1101 rlmr wlrcrc 
mo11cy to support tlris program will rom~ from. 11rc U.S. Bmrau of Rtclamation, hcrctofor~ rtsponsiblt for rouglrly 5096 
of RIP costs. lras said it may rut its conrributiorr by ltalf aftcr 1995. Otltcr contribmors lrtn'C' ir~cludtd tire tlrrt'C' statcs 
(roughly 2596) mrd FWS (roughly 2596). Watcr 11sn1 also makc a orrc-tinr~ payment. call~d a •t~tpletioll rlrargt.• Watcr 
~rs arc not rrquirrd to make warcr amilablt ro tlrc RIP. but the RIP d«S attcmpt to wark out volmrtary arm11gct11e11ts 
witlr opcmtors of IICW proj«ts for rclmH of wat~r for fislr r«ovtry. Onc suclr arrar~gcmcrrt is in pltrcc ( 011 a temporary 
basis) for tlrt Muddy Cr«k Proj«t ill Colorado. Tire following tablc. providcd by tlr~ Wyomi11g Stcrtt Errgilll't'I'S Officc 
bastd orr i11{omratio11 providcd by FWS sltOWJ apccrtd dcpl~rionsfrom proposcd ntw projects tldtfrcSHd tltro11glr S«timr 
7 Co115ultatio" betwtll 1988 a11d 1995. 

-· 
State Historic Nowlpoat881 Total F'lulda 

Depletions Depletion. Depletiona Contribute 
lacre-feetl lacre._feetl lacre-feetl ldollaral 

Colorado 12,803 41,984 54, '78'7 210,232 

Utah 18 140,614 140,&31 336.149 
WVCCIIino 3,316 5,082 8,3,8 38.141 
Regional 3.000 3,000 

Total a 1&.137 UO.&IO 206,817 $584,522 

"'mi. Rtg., IJJ74-IJ400 (Marclr21, 1994). 

to! Riclrard S. \~oski t5o /olrn Hamill, •Evolrrtio11 of a Coopcratii'C Rtccn'Cf)' Progmm for Errdar~gercd Fislr i11 tlrr Uppcr 
Colorado Riwr &sirr; irr &ttk Agairrst Extirrctio11, Native: rrslr Ma11agcmnrr ;, tlr~ Anrcricarr \Vnt at 124- 25 ( 1991 ). 

~~,, For tr glimpsc of 011~ oftlrtH issun S« Fra11k S. Wilson, "'A Fish Out of Water: A Proposal for lrrtcmatiorraf lrrstrmm 
Flow Rigltts i11 tlr~ l..otl'Cr Colorado Riwr: 5 Colo. /.lm'l L & Pol'y 149 ( 1994). • 

~Colorado Rii'C'r Fislr~ Rttoi'C'r}' Tmm, Colorado Sqrmwjislr Rc••iHd R~cowry Pla11, Augmt 6, 1991, pp. 14-17. 
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dtJWnstrettrn rAcllts. SMimenu an: tmpptJ 

by mnwin w tltat dtJWnStrmm chtmntl bottoms 

tmnsfomt from sand to amroml cobble and boul· 

dn:. Claanntlization bdow dams lam reductd tht 

mrmbtr and siu of backwrtttrs a11d slottglas that an: 

so11gltt nfttr lty Colomdo sq11awjisla mrd otlrtr 

11111ivt fisltes for llllrsu,· ntld mting areas. nte nat· 

ural q'Cit of flood and dro11gltt is n:plactd by stable 

disclmrgcs and tmter let<rls; HtUOIItll fl11cr11atiom 

an: rep/need /t)' mriable Jema11cls for irrigation 

W11ltr or hyrlrotl«tric powrr."' 

Th~ U.S. Fish and Wildlife Service generally assumes 

that more efforts must be made to operate the river in 

a manner that attempts to mimic tile pre-development 

system - that is, a rim- with high peak flows in the 

springtime and adequate flows in key habitat areas in 

the summer and fall."" In addition to water, rccovtry of 

native fish species depends on reducing predation and 

competition by nonnative fish species. 

The ecological uses of the Colorado River are now 

recognized to be an important and valuable function · 

of its water. Yet neither the RIP nor its funding is 

secured. Moreover, fish are not the only valuable eco

logical usn of the River. The cumulative effect of 

dams and consumptive water use on the basin's 

ecosystem is su~ly poorly understood. Yet there is 

"''/d. at 15. 

limited :mention paid to these matters. The commit· 

ment of rnourcn necessary to gain a better sense of 

the ecological needs of this rim- system is limited; 

even this amount of funding is misted by some. The 

long-term commitment to restoration is even mon: 

problematic. 

Another important public: good value associated with 

Colorado Ri\"cr water is the expected \'aluc for future 

economic development and maintenance of quality 

of life inherent in the unused shares of sute compact 

apportionments."' The states with unused apportion· 

ment water jealously guard their future right to usc this 

water. In a very real sense the states are acting to pre

serve a public good wlue for their citizens represented 

by this as yet unused water. As mentioned, however, the 

states tend to understand this value only in terms of 

consumptive use of the water. 

Still another public good use of water is the communi· 

ty and cultural values associated with water consump

tion, especially in irrigated agriculture. Viewed in this 

way, the full value to society of agricultural water usc is 

not limited to its production of cash crops but includes 

the value of maintaining communities cent~ on irri· 

gated agricuhu~ ..... Th~ is some irony in the opposi

tion of ranchers and farmers to use of water to meet 

growing public good, non-consumptive uses of river 

M Ar Flaming Gorge Rntrvoir 011 rirc Gr«11 River, tlais obj«tivt lrns mMIII larger springtime rtlmses tlran wo11ld /raw 
otlu:rwiuo occurred. For tlat 15-Mil~ Rmch in tht Gmnd Valley of Co/orrulo it lras mmm stdrchit~g for somas of wotcr 
tltat call bt prot•idcd to tlris Mgmem of tlr~ river durit1g the s11mmtr montlas whnr IOCtrl irrigntio11 uses diwrt much of 
tlae Colomdo's flow. /11 tlrt Yampa Riwr it lw mtant a COtlctrttd effort to limit til~ corastructioar of additional wottr stor
"i.C a11d dit<rnioll facilities to pmcrve this highly vr~lr111bk and largely undisturbed fisl• lrabitat. 

.. : From a state's pcrsp«tiw. rlatrt may nm ~a •public good" aspect to Miter tlaat is alrmdy in bnrtficial comumptiw 
list lt'itlrin a Stalt. nrt tCtJIIOilli( arul social bmtjits of t/ris K'llftr an: ~11joyrd within tlr~ stat~. n111$, for tJCtrmpl~, when 
proposals an: made to alloiV out-of-state ltr2ses or saks of cmomdo Riwr wrrttr tlaey are amifomriJ• resisted by th~ start 
from wlaicla tire Miler ivo11ld come. nrc compact apportiomlttlll is a ki11d of patrimoll}~ ;, tlris view, to bt enjoyed only 
/•r tlrt citizc11s to wlrom tltis patrimony is dirtetly apportioned. 
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r water since the communit)' value of water used for irri

gation iS. in type, the same as ecological usn of water 

- that is. ndther is valued through the market. The 

diff~ between these two usn. hownocr, is that the 

LOR has traditionally promoted agricultural water use 

(as a consumptive use), to which community values are 

attached, whereas the LOR places much las value on 

ecological usn of the river's water. 

4. Tribal water uses 
The 1922 and 1948 compacts deferred the question 

of the rights of tribes living on reserwtions in the 

Colorado River Basin to use the w:ltcr of the Colorado 

River and its tributaries. Not until1963 were the rights 

of the tribes living along the mainst~am of the Lower 

Colorado River directly addressed. As mentioned, the 

U.S. Su~e Court explicitly hdd that water rights 

~ impliedly reserved along with the reservation of 

lands as permanent homelands for tribes!" In its 1964 

Decree the Court characterized these Indian ~ed 

rights as •present perfected rights."711 For the most part 

the reserved rights of the tribes with rnnvations along 

the mainstream have now been quantified and settle

ments have been reached with some of the other tribes 

residing within the basin.71 Tribal claims to main-

stream Water in the Lower Basin a~ to ber~cd out 

of the apportionment or the state in which the rntr\'01• 

tion is located.': 

Th~ an: 32 Indian reserwtions either totally or ~r

tially located within the Colorado River BasinP Tht'S(' 

reservations encompass approximately 30 million acres 

of land, with an Indian population of about 220,000.; • 

The aln:ady quantified water rights associated with 

these reservations total about 2.4 million acre-feet of 

water.'~ Roughly a quaner of this amount is bcing 

di\'Cftcd for usc on reservations in the Lower Basin. 

The~ arc additional cbims outstanding, and some.' 

tribes have not yet sought quantification of their rights. 

The principal issue associated with tribal water rights 

that have been established and quantified is the usc or 

the water to which the tribes a~ entitled under the 

rights. In particular, the question is whether this water 

may only be used on-reservation or whether it may be 

leased for use off·reservation. Don off·rescrvalion usc 

only apply to waler that has been historically di\'Crtcd 

and used on-reservation; or don off-reservation usc 

apply also to water to which tribes are entitled but which 

they have not yet diverted and used on-reservation! 

,. Water marktting is t•itwrd by nrany as posing a thrmt to th~ comin11i11g viability of irrigat~d agrirult11re i11 some 
placts. We slrare tlais gorcral conmn bill bdinr thtrt an: an i11cmasing ~t of options for fadlitatillg volamtary tmnsfm 
of wattr irt a man11tr tllat are prottctiw of. and could nm srmagtlren, viable irrigated agrirul111ml comnrtmitits. S« 
Lawmac~ 1. MacDomttll a11d Teresa A. Ria, "Movi11g Agricult11ml Water to Cities: ntt Smrclt for Smarter Approaclres,M 
1 Hastings Wtst-Nortlawrst 1. Euv'tl L. mad Policy 27 ( 1994}; Lawrtnct: 1. MacDomrtll, "Wartr Ba11b: Unlocking tire 
Gordia11 Knot of Western Water," 41 Rocky Mt. Min. L lmt. 21·1 ( 1995}. 

,.,. Arizona v. California, 373 U.S. 546. 599-fJOO (1963}. 

:uS« discussion acromparr)'illg notes- supm. 

71 Set "Colomdo Rit't:r Basin," s11pra at JO.J6. 

;] Arizona v. California, 37.1 U.S. 546. 601 ( 1963} • 

7·' "Colomdo Rit<rr Basin~ s11pm. at Tablt: 4, pp. 27 • 28. 

;~ /tl at 24 • 25. 
7·' ld •• tables 5, 6 6- 7. 
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The ultimate answers to these questions have huge 

implications. both for tribes in the bain as well as for 

uses now benefiting from the availability of undiverted 

tribal water. For the tribes the legal recognition of 

reserved ~ater rights is based on a determination that 

the availability of water is essential to the viability of 

permanent habitation of reservation lands. In Arizona 

,~ California the U.S. Supreme Court measured the 

necessary quantity of water in tams of-practicably 

irrigable acreage"- the amount of water that would 

be needed to irrigate all lands on the reservation suit· 

able for irrigation. 7r. 

There is little likelihood that the tribes will be able to 

usc anything like this amount of water on their reser

vations. Few reservations were beneficiaries of the 

many Reclamation projects built in the basin to store 

and deliver water for irrigation uses. Now irrigated 

agriculture is stabilizing or declining in many parts of 

the West, with little indication of additional future 

demand for this usc of water rxapt on lands capable 

of growing high value crops.77 Reservation lands rarely 

contain such areas. 

At the same time tribal claims to an already overallo

cated resource arc substantial Any new consumptive 

uses of presently •unuscd•tnDal water would come at 

some loss of other values. Yet it hardly seems fair to 

expect the tribes to forego the economic benefits poten

tially associated with controlling the usc of this water. 

No easy resolution of this problan is apparent. It is 

clear that the tn11cs hold legal rights entitling their usc 

;,. J7J u.s. 546, 600 ( 1963). 

on-reservation of far more water than they arc presently 

diverting and using. It Is also clear that this Is a valu

able asset that the tribes intend to benefit from. Recent 

discussions in the Lower Basin concerning interstate 

marketing of Colorado River water have included some 

consideration of tribal water . .-- There can be no long

term understanding of uses of the Colorado River 

without clarification or resolution of this issue. 

5. Comparing the value of 
Colorado River water usa 
Implicit in the LOR is the assumption that consumpti\~ / 

uses are the most valuable uses of Colorado River water. 

Water is specifically allocated for this purpose, and con-

tract and property rights apply to protect these uses. 

Hydroelectric uses. by comparison. arc treated primarily 

as a means of paying the costs of the racilitics needed to 

make consumptive uses possible. Recreation and ceo- . 

logical values now figure into river operation decisions 

but arc subordinate to providing water for consumptive 

uses. Indeed. ecological uses of the river's water arc 

viewed largely in terms of constraining economic uses. 

At this point, it is hydroelectric uses that arc most likely 

to be adjusted to accommodate other values. 

Yet this view of the relative economic values of 

Colorado River water does not match well with avail

able information providing actual or estimated values 

for different water uses. Perhaps the best existing 

source of information rcga~ing the dollar value of dif

ferent water uses is provided by a recent report from 

Resources for the Future entitled Economic Valut of 

Fmlnmttr ;, rl1t Unittd Starn..,.., This exhaustive 

;; Nario11al Rtstttrrll CD1mtil. Tht Fu111rc of l"igation (forrl~eoming 1996). 

,._ "N~v Options." supm nr •••. 

;v &1111ttl1 Frtdtritk. Tim Vmuftr1Bng. 6-/ttttl Hansotl, 'Finnl Rtport, Ottob<or 1995. 
I 

DRAFT-NOT FOR CITATION 

analysis examined nearly 500 water value estimates for 

four withdrawal uses (domestic, irrigation. industrial 

processing .and thermoelectric power generation) and 

four instrcam uses (hydropower, recreation/fish & 

wildlife habitat, navigation, and wasae disposal) in all 

the major river basins in the country. Included are esti

mates obtained for these uses in the Upper Colorado 

River and the Lower Colorado River. The RFF resear

chers found average water values for all uses in the 

Upper Colorado to be 532 per acre-foot, compared to 

t/' S 122 per acre·foot in the Lower Colorado.10 Average 

values for particular classifications of water usc arc 

shown for the two basins in the following table: 

The authors of the report caution against placing too 

much confidence in the specific values found in their 

studies and point out the wide variana in approaches 

taken to obtaining the estimates. Nncrtheless. this 

report contains the most complete effort to datt to 

gather together the extensive worlt that has been done 

in placing dollar values on water uses in different loca

tions. Moreover, the average values of the various uses 

arc at least useful in providing a measure of relative 

worth and perhaps in providing some kind of sense of 

tht magnitude of the respective values. 

This report suggests that irrigation uses arc the lowest 

/value usc of Colorado River water in the Upper Basin 

r 
(except fur waste disposal). By comparison,n suggests 

that irrigation is a relativel)' hish \'3lue use in the l.o'llo~ 

Basin, higher in value per acre-foot, for example, than 

hydropower. Estimated \"&lues for recreation/fish and 

wildlife habitat in both basins arc surprisingly hish. 

We turn next to a discussion of the central policy 

choices now reflected in the LOR. 

II. CORE FEATURES OF EXISTING 
BASIN GOVERNANCE AND THE 
BEHAVIOR THEY ENCOURAGE 

ln this part of the paper. drawing on Pan I, we dtseribe 

what we believe to be the core features of existing 

Colorado River governance, in particular the LOR, as 

well as the behavior which they encourage. 

A. CORE FEATURES OF LAW OF EXISTING 
BASIN GOVERNANCE 

I. The Law of the River 
favors consumptive uses 
Notwithstanding the overlay of environmental legisla

tion and the importance of power generation at river 

facilities. in our view the LOR still f.n'Ors consumptive 

. uses of water over non-consumptive uses. First, the 

1922 Compact establishes •beneficial consumptive usc" 

Water use Upper Colorado Lower Colorado 
classification (average value in (average value in. 

$/AF) $/AF) 

waste disposal 0 0 

recreation/ fish & 51 597 
wildlife habitat 

hydropower 21 35 

irrigation c; 88 

,., ld. at rabk J.J. p. IJ. 
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(' 
as the only basis on which rivn water is apportioned to 

the states.11 Indeed, the Compact apportions to the 

states the consumptive use of more than the apparent 

average annual flow of the river to consumptive uses. 

Second, the Ia~ projects on t~ ri\'cr's mainstem were 

built primarily to store water for consumptive uses. 

The statutes authorizing the construction and use of 

these federal projc:cts provide for additional purposes, 

but river operating plans are designed, first, to meet 

consumptive uses and, then, non-consumptive uses. a.! 

Third, power revenues subsidize the cost of water 

delivered from federal facilities for consumptive use. 

Fourth, measures to protect environmental values are 

designed primarily to protect existing and even future 

consumptive uses. Thus. the one-half billion dollar 

Yuma desalination plant was built to enable continued 

consumptive uses by irrigated agriculture. And state 

commitment to t~ Upper Basin Recovery 

Implementation Program is premised on allowing 

Upper Basin states to develop thdr compact appor

tionments for additional consumptive uses. 

2. The evolution of the WR makes 

federal agencies, particularly the 
Bureau of Reclamation, primarily 
raponsible for non-consumptive uses 
and the states for consumptive uses. 
At the time of the 1922 Compact. it is not surprising 

that the stain saw their primary interest in maximizing 

withdrawals· from the river for consumptive uses in 

support of irrigated agriculture and other activities 

providing an economic base for state development. 

And for the next three to four decades. fcdcral Witter 

policy was highly supportive of the states' desire to put 

river water to consumptive use: Most of the major fed

em rcdamation proj«ts were built during this time. 

The basic bargain struck betw.:cn the states and the 

fcdcral government was that the states got the con

sumptive use of the water and the federal govnnment 

,rat the revenues from power generation at these pro

jects. It was an arrangement that worked muonabl)' 

wdlfor30~rs. 

Beginning in the 1950s and 1960s, other uses of 

Colorado River basin water emerged in importance 

and began to be reflected in federal facility opera· 

tions and plans. Recreational uses of reservoirs and 

the rift~' itself drew increasing numbers of people 

around which local economies developed. The rad

ical transformation of the river caused by the exis

tence of the large dams proved disastrous to native 

fish species. prompting the listing of the Colorado 

squawfish as an endangered species in the late 1960s. 

Integration of these values into basin facility opera

tion occurred through federal law such as the Federal 

Water Project Recreation Act and the Endangered 

Species Act. 

The states generally supported the increased federal 

support of recreational uses of ~mation since the 

associated costs were borne totally by federal govern· 

ment while many of the benefits accrued to local busi

nesses and state residents. So long as deliveries of Witter 

for otT-stream use were not affected. the states supported 

111 Wt 11ott tlmt a d«isio11 to apponimr mer watt'r' orr rl1t basis of amsumptiw ~ is pt'rlraps not Vt'r'T surprising. gitm tht' 
timt<--1921-ill tvlriclr tlrt clroi« was made. All oft/It states would luwt undmtood tlrrir mmomic wtll being to bt dirm-
1}' titd to tlrtir ability to put tllis watt'r' to ammmpth't' list, primarily for agriculture. Uktly rlris explains tlrt srnaH qruJntity 
of water apportiorrtd to Ntt'tlda. 71rtrt simply was lin It ambit land irr that part of Ntvrrda witl1 accm to tire rivrr. 

tU In pnrr. tilt mmragtmtrrt of tlrt river to favor corrsrmrptil't' usn dtriva from tht fact tlrat consumptil't' usn of rivtr 
twttt'r' art prot«ttd and bolsttml by pro/'t'r'f}' riglrrs wlrtrttU ctrtain non-consumpriw 11m ofttn arr not. 
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federal efforts to maintain reservoir stoJaF at levels 

suitabl_e for m:reation during the summer. 

Protection of native fish was another matter. Initially, 

the states saw little benefit in preserving species with 

limited sport-fishing value, species that they had 

attempted to eradicate with rotenone not many years 

before. When the U.S. Fish and Wildlife Service began 

issuing "jeopardy" opinions under Section 7 of the 

Endangered Species Act blocking the issuance of feder

al permits needed for construction of water develop

ment projects in the Upper Basin in the 197Di the 

worst fears of the states were realized: protecting native 

fish apParently meant foregoing new consumptive uses 

of water. 

In fact, the RJP in the Upper Basin has managed to 

avoid this resulL As descn'bcd. recovery activities are 

being cooperatively implemented in a manner that 

allows additional Witter development to occur. But the 

antagonism engendered between the states and a feder

al government now viewed as favoring management of 

water in the basin to protect fish rather than to meet 

consumptive uses remains today. 

3. Ecological values are only 
beginning to be integrated 
into biJSin water manGgement 
decisions. 
Both those who live in the basin and those who visit its 

many unique attractions expect and want fishable, 

swimmable, and boatable rivers and reservoirs. And as 

the native values of these systems are better under

stood. many want those systems to function in a man

ncr that supports thdr native plant and animal species. 

In this regard, rivm are viewed as resources in their 

f own right and not just as sources of water to be applied 

to economic uses. 

r 
There arc now programs and policies in rtace in the 

basin to protect these values. Yet they are incomplete 

and their sustained support is far from assured. For 

example, a program for protection of cndansered 

species is only now under development in the l.o\«r 

Basin. The Upper Basin RJP is narrowly focused on pre

venting the extinction of four species of fish. Virtually 

no attention is given to how additional listings of endan

gered species might be avoided. Nor does it invntil:\i!IC' 

or provide the means to address the cumul;lli\'C im~~-. 

of the dams and consumptive water uses on the ecosys

tem in generaL Moreovn, the Recovery lmplemcnlatit1n 

Program in the Upper Basin expires in eight years. The 

federal revenue contribution on which program opera

tion depends in part is in doubt each year a~ Congres.~ 

and the administration try to balance the federal budget. 

Part of the problem we discuss here stems from the 

"public good" nature of ecological values. Thai is. thtst 

values arc held by most people, but they arc not pur

chasable by individuals. Their protection has been 

required by cumbersome regulatory mechanisms that 

widely aitidzed by consumptive water users in the 

basin and only grudgingly tolerated by the states. 

4. Even while it subsidizes and 
supporu other river uses, the 
production f!f hydroelectricity 
Gt basin facilities is viewed as 
the most easily adjustable ust. 
Revenues from hydropower production have been used 

for decades to subsidize irrigation and other water uses 

in the basins and. in recent years, to cover a portion of 

t~ expenses of the salinity control program and the 

Upper Basin Recovery Implementation plan. However. 

the production of hydropower at basin facilities is a 

kind of"swing" use, vulnerable to adjustment to enable 

additional consumptive and recreational uses. 
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Looking ahead. hydropower generation at basin facilities 

is also vulnerable to the proposal to •defeckralize" the 

hydrwlectric produ.ction and ~ransmiuion &cilitics at 

federal dams. Issues raised by this proposal include: 

Would non-federal owners be responsible for the pay· 

ment of project irrigation costs? 1:iCJw much control 0\"n 

th~ operation of the facilities might pau to n~on-fed
nal owners? Does defedcralization pramt oppo~es 
to improve facility operations or to raise revenues to 

meet "public good" or other needs? These issues arc 

being debated as Congress contemplates dd'cdcralization, 

potentially a major step in the evolution of !he LOR. 

5. The btUin relies lt~rgely on 

federal funding to mutlts needs. 
The basin has relied heavily on federal funding to 

meet its needs and continues to do so today. Thus, the 

federal government funded construction of the main

stem dams and facilities associated with them. 

Maintenance of theK facilities is funded through 

annual appropriations by Congress. Most of the rev

enues available to help recover endangered fish in the 

Upper Basin is provided by Congress. Power revenues, 

by and large, arc returned to the federal Treasury to 

cover po~r and irrigation costs. Even the revolving 

funds created in the basin under CRSP legislation 

may not be spent without congressional appropria· 

tion.11 ' In short, the basin is without its own source 

of funding to meet needs. 

6. Use of Colortldo River WtJter is subject 
to dectules of ltJws tlult muncitate 
contnuting policies t~nd do not 
resolve some significant issues. . 
The LOR is an amalgam of statutes, court decisions 

and treaties that address diffcrmt problems and enun

ciate contrasting policies. For rlWnple, on the one 

hand the 1922 Compact establishes•bcncficial con

sumptive usc" as the basis of state apportionments of 

what has turned out to be more than the average annu

al flow of the river. And proj«< authorization lcgisb

tion provided for the construction of more than 20 

darns on the mainstem and its tn"butarics to faalitalc 

consumption of ri\"n water and incet other nmts. On 

the other hand, the Endangered Species Act seeks to pm

t«t fish species that appear to need wzter flowing i~J_..thc 

river in a way that mimics pre-dam, natural conditions. 

Other examples of contnisti'!g policies occurring with· 

in the LOR include: tribal water rights and uses vs. 

non-tribal uses and recovery of fish species; the usc of 

the dams for power production vs. various forms of 

recreation; and the sue of dams to store water to pro

tect against floods vs. consumptive uses. To a remark

able degree, so far there has been accommodation 

between the different policies and objectives of the 

WR. H~. as competition for the river's l~ited 

supply of water increases, accommodation may prove 

increasingly difficult. 

Another aspect of the LOR is that it docs not provid~ 

_an a~ to som~ significant issua. among them 

whether unquantified tn'bal water rights may be mar

keted otT-reservation; how, if at all, wzter contained in 

one state's apportionment of river water might be mar

keted for usc in another state; and how ecological uses 

might be integrated with other uses. These arc major 

issues that are unresolved in many places in the West, 

not soltly in the Colorado Riftr.lt is lilcdy that, as 

competition for the river's water increases. however, the 

,._, nztK moolving ftmds art dir«ttd primarily towards providing assist azzer to agrintltuml watn nttds whm otlrn run 
l1avr rzttds. too. In any t'"Vrllt, tht rrvolving ftmds goznatt far lm monty than co11ld bt' spent within tht basin to meet 
tlzt nztirt army of nttds. · 
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. ~ . value of trying to resolve these issues in the Colorado 

will also increase. 

B. BEHAVIOR ENCOURAGED 
BY CORE FEATURES 
In this section we characterize the behavior that is 

encouraged by the core features just described. 

I. The mtJnagement "divide'! 
The evolution of the LOR has encouraged the forma

tion of a management and political.divick; on one 

side of which the states strive to protect state consump· 

tive usc apportionments while federal agencies take pri

mary responsibility for power, environmental, flood 

control and other non-consumptive uses. For the most 

part these roles have been compatible and accommoda

tion of interests has been achieved. In an era of increas

ing competition among all uses of the basin's water this 

separation of primary interests may not be tenable. 

r 
now cause the states to give equal consideration to all 

values of the basin's water. 

3. Avoiding the cnt~tion of 
internal btUin funds. 
Federal funding surported p«haps the most intensi'..: 

development of water for economic uses anywhere in 

the U.S. The a\-ailabilit~· of this funding has tmdc it 

possible for the basin to avoid developing its own 

source of funds. HoW(Ver, the era of substantial federal 

funding to meet water-related n«ds in the basin is 

over. Yet there arc ongoing n«ds for funding. For 

eMmple, money is nmted to recover endan~ 

species ori a sustained basis, to learn about and prot«t 

other ecological values. to increase the energy output of 

power turbines without harming fish and recreational 

uses. to maintain the federal facilities in the river and, 

perhaps. to build mon: storage facilities. How wiD these 

nmts be funded? 

A{> 
,}' \'--" 

2. The focus on sttJte consumptive 
use t~pportionments. 
The primary focus of planning and management with-

4. Absence of integrated plt~nning 
t~nd management. 
The enunciation of contrasting policies and manage

ment roles throughout the development of the LOR 

has permitted the implementation of measures focused 

on one type of river usc withuut addressing their eff«t 

on other uses. Thus, the impact of more consumptn-c 

uses on power production and revenues, on ecological 

values or recreation is not fully considered. The effect 

of state consumptive uses or steps that might be taken 

to protect endangered species in the Lower basin on 

tribal water rights is not addressed. Congress and the 

administration consider proposals to dcfederalizc 

hydro~ facilities in the basin with little regard~ 

for their effect on agricultural water usc, fish protection 

£l._ c.fJ. 
;:;/._ 

Q/ r! 
in the basin remains the ability of basin states to put 

the entirety of their compact apportionments to con

sumptive usc ;md to otherwise meet consumptive uses 

whenever and wherever they arise. Yet, the value of 

non-consumptive flow uses of the river is increasing 

o'--rcbtive to many consumptive uses at the same time 

that continually increasing consumptive uses virtually 

assure that less and less water will be maintained in the 

stream as time passes.""' The basin states and their citi

zens do in fact benefit substantially from the water in 

the stream that is used for ~· recreational or ceo

logical values. Basin governance, however, docs not 

114 
nit rdatn'C' t'nlllt of powtr prod11Cfi011 at tilt Gin• CaiiJ'DII Dam mar,. dtermsing ttmporarily as tht Dam is rt-optr· 

attd att'nJ' from primariiJ• mmizzg pmk loads in ordn to pro••idt stabilitJ' to f/oiVs bdow tilt Dam. 111 additiozz, tht cost of 
powrr i11 tilt rtgion is gnrt'l"tllly at azz afl·timt low dr~ to tilt Sltrplus of gnztrating capacity to mttt loads. Hownrr, as tilt' 
rtgion complttts tltt absorption of tltis Sltrplll$.. tht mlut of all existing capacitr i11 tilt rtgion ll'ill incrtast. 
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r· 
or recreational uses. In short, the basin's planning and 

managcrnmt is not internaUy integrated. 

The fragmented structure of governance also has also 

led to Ins attention to comprehensive planning in the 

basin than may likc:ly be justified by the increasing 

competition of usn. For example, what steps might the 

states and federal government take: together to prevent 

damage to non-consumptive usn in the event of a pro

longed droughH We do not think the basin knows the 

answer to this question. 

Ill. MODERNIZING COLORADO RIVER 
GOVERNA-NCE: PRINCIPLES AND NEW 
INSTITUTIONS FOR CONSIDERATION 

The Law of the River has formed and evolved slowly 

but continuously since 1922.lt has evolved largely in 

response to perceived opportunities, such as Delph 

Carpenter's shrewd insight that a negotiated compact 

would better serve the interests of the basin states than 

litigation, and recognition that federal funding and 

technical support could be used to make: the economic 

benefits of the basin's water avaibble to usen. It has 

also responded to crisis, as wbm Arizona filed suit 

against California in the early 1950s because California 

users were about to exceed their 4.4 million acre-foot 

consumptive use apportionmmL 

The situation today is somewhere between crisis and 

opportunity. That is, the basin has many problems that 

could ripen into crises if nothing is done about them. 

Thus, users in southern Nevada press for an increased 

share of the Colorado River, consumptive uses in the 

Lower Basin push up against the 7.5 million acre-foot 

• apportionment, recovery of endangered fish may place 

limits on additional consumptive usn, hydroelectric 

facilities may be dcfcderalizcd. and the basin has no 

secure internal source of funds to meet n«ds. 

• On the other hand, these problems arc opportunitin 

as much as they are potential crises. If the basin 

responds to them by embracing change where it is 

warranted. there is reason to think that increasing 

competition to meet diverse needs for water can be 

met without crisis. Indeed, careful policy changn can 

significantly improve the status quo. 

In our view, to implement new policies and reap the 

opportunity inherent in today's problems will take: new 

institutions. including a trust with funds dedicated to 

protecting and enhancing ecological values, 11 water 

bank to facilitate the trading of water. and 11 new gover

nance mechanism established under the federal/inter

state compact. We begin by outlining six principles that 

guide our thinking in thf: development of new institu

tions for basin governance. 

A. PRINCIPLES TO MODERNIZE 
BASIN GOVERNANCE 

I. All beneficial uses of the waters of the 
Colorado River Basin, consumptive and non

consumptive, should be equitably considered 

in future allocation decisions. 
In a setting like: the Colorado River Basin where so 

many interests vie for a fixed supply of water, the legal 

structure should not preclude or limit consideration of 

any possible valuable usc of water. Human perceptions 

of the value of different water usn change over time. 

The potential usn of water should be able to keep pace 

with these changing values. The assumption in 1922 that 

the states would only be interested in the basin's water 

for consumptive usc no longer holds true. The Law of 

the River should be changed to reflect this reality. 
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2. The basin's urulewlopetl water should 
be recognized as already serving wduable 
water uses. 

There is no such thing as unused or surplus water in the 

Colorado River Basin. All of the water in the basin is 

used in some important manner, in fiC1 serves multiple 

uses. Thus. unused compact apportionments support 

electric power, recreational and ecological values. Water 

to which the tribes may be legally entitled is already in 

use supporting consumptive and non-consumptive 

uses. In such a situation every allocation decision has 

implications for other existing valuable uses. whether or 

not these uses hold specific legal protection. 

Additional water within the basin can and will be 

developed. The fiction, however, that such water can be 

dcvclopt:d and used without impairing ocher valuable 

uses - or that there is unapportioned water in tlie 

basin - or that those with established legal rights to 

dcvclop and usc water arc (1ft to do so without regard 

for the cff«ts of those usn- simply cannot continue. 

3. Economic uses of water in the basin, 
especially power we, should be clrkjly 
responsible for protecting ecological 
public good uses of the basin's water. 
The remarkable structural development that has 

occurred in the Colorado River Basin and the valuable 

economic usn of this water that this dndopment 

(' 
makc:s possible impose substantial burdens on the- ceo

logical usn of the basin's water. By and large. pri\"iltC' 

investment cannot be depended on to protect these 

usn because they are public goods on "ilich it is diffi

cult to earn a return. As a result, other sources of fund

ing and protection must be found. 

To date, the region has relied primarily on fe-deral 

funding and river management to restore and prut~-.:t 

these values. In our view, reliance on federal funding is 

now misplaced as federal budgets shrink. As a result, 

we believe that the region must shoulder the lion"s 

share of the financial burden to protect these values. 

Doing so would be equitable: After all it is basin ceo

nomic usn that impair ecological values. now widely 

supported in the basin even if thrir protection was first 

a result of national legislation. Put :tnother way, eco· 

nomic water users share in the benefits of these facili~ 

tits, and - we believe - equitably should share in the 

costs of malting thcrn compatible with the ecological 

needs of the river. as 

Small fees can be assessed on economic usn, especially 

power use, to defray the cost of mitigation and future 

protection of public good uses."" Changes can be made 

in the manner in which projects are operated, in which 

water is delivered, and in which water is used. What is 

needed is a commitment to search for such 

11
·' Somt may vitw tilt prottttion of «<Oogicnl mluts as incompntiblt witl1 mmomic um of tlrt rivtr. Wt rtjtct tl1is view. 

We bditve tl1at human acrivitits art by no mta11s incompatiblt witlrfunctionillg tcologicai.S)'IIems. We art bo/sttrtd i11 
o11r view by tire considtrabk progrm th4t is bting made in tlrt co111ext ofBIIrtarr of Rtclamation facilities aro11nd rltt 
West in alteri11g tire opemtio11 of tlrne facilitits and modifying some of tire 1mter uses tlrty pro1•ide irr a mamrtr tlrar 
provides i11cmrsed tcologicnl btntjirs without taking mmy traditio1ml tconomic bentfits. Stt uEcos)'lttm Benefits," s11pm. 

/lit At first glmiCt, tqnity suggnts tl1at all tcOnomic uses of tire river tlmt depend on basin facilities or wl1iclr dtplete llrt 
ri1~r sl1o11ld cot11rib11tt proportio11artly to tht mtoration ar1d protection of ecological ml11ts. Ho"'nw, otl1er comi,lem
tions suggest tlrat fets asmstd to pay for «<Oogicall'rllues miglu btst bt assesstd primarily 011 powtr ust. Asstssing powtr 
wo11ld sprtad the cost of prottcting tlrne values to ptoplt wlro, wl1ilt tllty live outsidt tilt basin, art among tlrosr wlro 1101 

oniJ• bentfit from tcollomic liSts of river Miter b11t wlto also support tcological ml11ts. In addition, misirrg moneJ•for teo- • 
logicalml11ts by nn a$St$Snrnu 01r powrr, almrdy ;, plact to a limittd dtgrtr in tlrt Upptr Basin. wo11ld spread tilt cost 
of prottcti11g such mluts so that /tw tltctric customers would notict tilt difftrt:nct in thtir tltctric bills. Wt IIOit tilat 
tra11s/er of ow11ml1ip oflNuin h}-dropt*w facilities llltiJ' optn up opporumitits to tstablislr a{« on powtr. 
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opportunities anr.tain the funds necessary to take 

advantage of them. 

4. More use of markets should be used to 

allocate uses of water. 
As competition for river water increases, there is a larg· . 

cr role for markets. Mnkets would enable the volun· 

tary reallocation of a portion of the basin's water 

resources in a way that can work not only for tho~ 

involved in the market transaction but also for other 

interests. including non-consumptive uses. There arc a 

number of important issues raised generally when 

market mechanisms arc used to transfer water, but 

th~ issues are now much better understood than 

10 years ago and creative approaches arc emerging to 

address some of the more troublesome conccrns.'7 

In this regard, water banking has received attention in 

the Lower Basin and offers considerable promise :aS a 

mechanism by which to effectively manage transfers of 

Colorado River water." 

Marketing of Colorado River water on an interstate 

basis, of coum, does raise special concerns. For exam· 

pie, an argument can be made that an individual hold· 

ing the right to u~ Colorado River water should be 

able to market his right. or SOf!te portion of it,_ to ~ 

in other states. For one thing, the water might be put to 

a •higher value" use, creating more value, releasing 

competitive pressures and, maybe, raising money for a 

state or local area as a result of fees on the market trans· 

action. On the other hand. very likely the water mar· 

keted would be taken out of agricultural use. A5 dis· 

cussed in Pan I, agricultural water use carries with it its 

own ~t of community, public good values. In addition, 

like other consumptive uses, agricultural uses support 

tax baseS and secondary economic activity. It is not 

surprising that there is opposition to the interstate 

marketing of water already put to consumptive use. 

One place to bqin agricultural water marketing gener

ally is with water that can be consen'Cd from existing 

consumptive uses, as is already well underway in 

southern California. 

The marketing of un~ state apportionments raises 

other issues. It can be argued that, if a state could mm 

available, perhaps by lease, a portion of its ·un~· com· 

pxt apportionment for money for some period of time 

to another state or ~ in another state. it could generate 

money to meet other needs. A5tt is, under the LOR states 

with "un~· apportionments must watch the water be 

put to beneficial consumptive use in other states without 

making a penny from it. On the other hand; the notion of 

a state making money off of water that is not put to bene

ficial use within its borders is contrary to the 1922 

Compact and western water law in general. In any m:nt, 

is it reasonable to expect that someone having paid for 

water over a period of time will relinquish its use when 

development within the state that ~Cased the water wants 

it back~ In addition, since "un~" state apportionment 

water is already supporting valuable wcs. as we point out 

above, how should the impact on these uses be accounted 

for in a market transaction~ 

We think that the marketing of both types of water

developed and "unused" -has significant potential to 

meet competitive pressures. rai~ revenues for the states 

to use within the basin and help meet non-consump· 

tive use needs. Nonetheless. we respect the complexity 

of the issues raised. They deserve attention by all river 

basin stakeholders. 

If: 5« l.nlvrtll(t /. Ma(Domrcll do Tcma A. Rice, " Mo••irrg Agrimlmml Water to Cities: Tire Scarclr for Smarter 
Approaclrt$," 2 Hasti11gJ Wcst·Nortlrwnt /. £11'/ L d- Pol')• 27 ( 1994). · 

ltll 5« "New Optiorr$," supm. 
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5. River basin stakeholders-the states, 

triba.fetlnal agencies, irrigators, cities, 

indwtry, environmentalists and others

should plan for the gradual and orderly 

tramfer of services provided by the federal 

governmmt to the region. 

Perhaps our most significant principle for considera· 

tion is that the region needs to prepare to manage the 

river, raise its own funds to meet incremental needs 

and resolve issues with decreasing support and invoi\'C· 

ment from Washington, D.C. In large pan, the propri· 

ety of assuming greater responsibility stems from the 

almost certain reduction in funds to mcct the basin's 

needs available from Washington. 

But there arc other benefits from carrying more of the 

load here. One is an opportunity to eliminate the 

•divide" between what federal agencies do and what 

states do in the basin, thereby encouraging integrated 

management and more coordination in facing and 

resolving future issues. Another is the benefit of face

to-face interchange among stakeholders within the 

basin, in lieu of each interest running to its favored 

state or federal agency or subcommittee of Congress to 

obtain benefits that too often harm interests that do 

not happen to be "in the room" when a deal is cut. 

6. Tramfer of federal functiom to the 

~ion should depend on the willingness 

of all basin stakeholders to work together 

to mm inamrental water use needs as 

well as to try to resolve problems before 

they become crises. 

Having advocated an orderly transfer of river basin 

goveman« responsibilities to the region, we believe, 

however, that Congress and the federal govemmem 

should not approve such transfers un1ess the region 

shows that it is up to the task. Such a showing would 

depend on the development of principles for basin gov· 

(' 
l."manc~no surpri~. we favor our Principles t-4-a.~ 

well as institutions to implement these principles in a 

manner that is inclusive, ailowing all stakl:holders a 

voice in the development of policy. As discuSS4-d. bel'"''· 

we believe that the basis on which Congress should 

appro\'C a transfer of authorit}' is a fnferall interstate 

compact negotiated within the rcsion and carried tu 

Washington, D.C. for approval. 

B. NEW BASIN INSTITUTIONS FOR 

CONSIDERATION 

1. A trust or trusts with funding to restou 

and protect ecological values. 

A5 discussed above, public good uses cannot d~nd 

on the federal government or private investors for their 

protection. Funding is needed so that these uses can 

provide for their own protection. We have argued 

above that all economic uses of the river should pm· 

vide support for this purpo~. In particular, we propo54" 

the imposition of a ~on such uses, especially power, 

that would be administered by a ww or trusts whose 

board would include representatives of i!ll affected 

stakeholckrs. We say "trust or trusts'" because \\'Care 

not sure whetht'r a basinwide trust or two trusts. once 

in each basin is best. 

Among the activities that a trust or trusts might per· 

form arc: 

1. The design of a fee that would be equitable 

and practicable and pursuit of the authority to 

implement the fcc; 

2. Development of a long-range plan to: 

a. Recover listed endangered species; 

b. Prevent the listing of additional species; 

c. tnvelop information on other ecological 

values beyond threatened or endangered species; 
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d. Develop a plan to protect ecological values. 

3. In developing the long-rang~ plan: 

a. Collect and interpret scimtific evidmce; 

b. Take input from all affect~ stakdlold~rs; and 

c. Make sure th~ plan is develo~ in the con 

t~xt of a larger plan or overall policy that treats 

all beneficial uses equitably. 

4. Contract with the agmcin impl~mting or, 

over time, absorb th~ Upper Basin Recovtry 

lmpl~mentation Plan 

s. Use monies raised through the fee as well as 

contributions, Including f~eral contribu· 

dons, if any, to: 

a. Acquire wat~ for fish flow purposes; 

b. Provide for the construction and operation 

of facilities, like fish ladders and backwaters, 

important to recovery and protection of native 

fish spccio; 

c. Work with the operator of th~ dams on th~ 

river to provide for project operation that is 

smsitive to ecological values. 

6. Figure out how to make more water available 

for ecological uses while being mindful of the 

fact that, especially in the Upper Basin, wat~ 

for consumptive uses is used pursuant to 

water rights that arc private property, 

We like the institution of a trust with a carefully word· 

~ charter and a broadly representative board of 

trusteo u the whidc to spend money raised from 

power and oth~ basin economic uses for public good 

purposes. Trusts have proven effective in building con

fidence behind actions. for example land consen·ation 

easemmts. that arc designed to protectamenitin that 

arc not provi~ in th~ marketplace. 

2. W•uer Banks to Facilitate Marketing 
One of the tasks before the basin is the ongoing need 

for reallocation of already developed and u~ water to 

new and changing uses. We have suggest~ that water 

markets arc perhaps the most effecti\'C means by which 

such transfers of water between usn can occur. In par· 

ticular, we support the use of water banks as a mecha

nism through which market transfers occur.~~'~ 

In our view. most new consumptive wat~r uses in the 

Lower Basin as well as new consumptive usn in the 

Upper Basin can be met through transfers of wac~ 

already divert~ and ~Moreover, except perhaps 

for Nevada, these new consumptive uses can be met by 

transfers willrin the stat~. We rKommend that each 

basin state establish a water bank for the purpose of 

managing reallocation of Colorado River System water 

within that state. Transfers through the bank could 

includ~ Colorado River Syst~ wat~ already divert~ 

and u~ as well as un~ entitlemmts to the con· 

sumptive use of Colorado River System water. Transfers 

could be permanent or they could be manag~d on a 

shon·t~ basis. 1M states would each manage their 

bank unMr rules and proceduro det~in~ tci be sat

isfactory to existing Colorado River System water users 

and other interots within that state. 

lnt~rstat~ transfers of Colorado Riv~ System water 

"" For a di~<rwitm of apnierrct to dare witlr wattr batrks in tire \Vnt rognhtr with a proposed framtwOrk for a barrk 
bam~ orr au e\YJirtatiou of tlris apuierrce S« "Wattr Banks," supra. A specific tmalysis of wattr barrks ;, tire corrrcxt of 
tire Lowl'l' Colontdo Ri''tr Basiu is P"!"icled ;, "New OpriorJS." supra. 
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raise more difficult problems. In the long t~ we 

believe that consumptive use sham of Colorado River 

System wat~r will be widely transferable anywhere 

within th~ basin. We do not favor such a fully open 

market approach at this point. Instead we believe that 

th~rc is a n~ for clarification of fundammtal qun· 

tions about apportionmmt of water and governance of 

water uses that must be addressed first. We take up 

these matters in the fo.llowing section. 

3. Towards a Federalnnterstate Compact 
The declining capacity of the f~eral gtncrnm~nt to 

provide financial and technical rnources for a broad 

variety of purposes. the desirability of integrating 

rnponsibilities for the manag~mt and balanced pro· 

tection of all valuabl~ uses of water, and the need to 

modernize the principln by which the river is go~rn~ 

argue strongly for new approaches in the basin. "Fin~ 

tuning" the system is not mough. This is the time for 

th~ basin states, the tribo within the basin. and the f~

eral government to commit to th~ development of a 

f~eral/int~rstate compact to provide the structure for 

river management and planning in the ynrs ahead. 

Regarding the m~ium for discourse, we are aware of 

th~ 7/10 m«tings that have occurred. If opened up to 

interots beyond the stato and the tribes, these m~· 

ings could serve as th~ m~ium for the broad discus· 

sions which we believe are n«d~. However, the value 

of a forum that is all-inclusivt from the start compels 

us to believe that it is preferable to create a new entity, 

a "Colorado River Forum," to. fill this function. In any 

event it is imperative that all stakdlolders be invit~ to 

participat~ in the discussions. 

The case for a new governance structure arising from 

Forum discussions is compelling. Fint, the existing 

management structure-federal agencies primarily 

rnponsible for managing for non-consumptn'C uses and 

the states for consumptive usn--is outmoded. encour

agn difficuh·to-rnoh'C disputn and, in any C\-ent. du4.'5 

not reflect the importance of non-consumptive uses t\l 

the inhabitants of the basin and grc;zter h)'Cimcommons. 

Second, the nearlr certain reduction ofthe long-term 

capacity of the federal government to provide funding 

for everything from operations and maintenance of 

mainstem dams to new stor.tge projects to fish I'I:(OWf)' 

efforts suggests that the basin must carr}' an increasing 

financial burden. To do so. in our view, requirn more 

management and control exercised within the hasin. To 

integral~ river managemmt and planning while 

strcngthming the basin's role in these functions noquirn 

a sorting out of roln between federal agmcin and the 

statn which can only be attain~ through negotiations 

aim~ at developing a federaUintmtate compact. 

Certain caveats go along with our recommmdations 

that discussions proc~ towards the drafting of a new 

compact. One is that the compact assure that manage· 

ment and planning decisions made under a new com· 

pact-dominated procns be broadly representative. Since 

Congress cannot legally delegate authority by compact 

to other than federal agencies and stat~. government, 

the compact, itself. must bind f~l agmcin and state 

governments to procedurn that will assure that all 

stakeholders will be invit~ to be meaningfully 

involv~ in all significant management and planning 

decisions under th~ compact. 

Second, it will likely take several YQrs for Forum dis

cussions to develop a compact that is sufficiently 

broadly suppon~ to obtain congressional approval. 

We are concerned that the discussions, themselv~s. 

could provide a basis for postponing the procns of 

modernization of basin govema~ce. If so, that would 

amount of an unintmd~ effect of our rccommmda-
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lion. To pmrcnt this from occurring. we suggcs1 that 

the forum should early on discuss how principles of 

modem basin govcmancc can begin to be effectively 

implemented while a compac1 is being developed. 

In broad oudinc, we envision the cmation of a Colorado 

River Commission composed of rcpmcntativcs of the 7 

basin states, the federal govcmmen1, tribes within the 

basin, and other intcrcs~S. The Commission would have 

its own professional staff raponsiblc for management 

of the river. The Commission would take over manage

menl of all federal facilities within the basin. It would 

be entirely self-supporting. primarily from 1he revenues 

earned fJJJm operation of hyd"!power facilities. charges 

for water ddivcries. and fees for recreation usage. 

11lc ccnual mann of mes of the basin's waters should be 

addressed dim:tly in the negotiations. Thus we believe 

that the limilation of the basin and state apportionments 

to consumptive uses should be eliminated. The existing 

basic apportionments to the two basins and to lhe 7 

states should be ratified, and lhe additional apportion· 

ment of l million acre-feet to the Lower Basin should be 

rqardcd as applying to Arizona's usc of Gila River water. 

There should be agrccmenl that any additional dcvclop

mcnl of Colo~ River System water be counted direcdy 

agains1 the state's basic apportionment. The Commission 

should take over responsibility for delivery of 1.5 million 

acre-feet annually to Mexico, and the negotiations should 

clarify the source of this water. The Commission also 

should &zK over rcsponsibnity for meeting the water 

quality obligations associated with this water. Special 

annttion should be given to addrming the manner in 

which water from the Colorado River System legally 

avaifablc·to '"Des with n:"Ser'"ations witrbasin mar 
be used. The tn"bes have a dear Jcsal claim to the usc of a 

large amount of water not pmcntly physically controlled 

by the tribes. In the various settlement ads passed by 

Congress. agrmnent has been reached rrgarding both 

the quantity of water to which certain tribes are enlitled 

as we£1 as the conditions under which that \vatcr may be 

leased for off-reservation usc. The Colorado River nego

tiations should clarify a process for sc1tling unresolved 

claims of other tribes in the basin. We believe the basis 

for this settlement lurns on p3yments to the 1ribcs for 

not developing and using some portion of their \Wtcr •. 

The Commission also would become responsible for 

managing the river basin in a manner that meets the 

full range of interests in lhe basin's waler. Thus. it 

would work closely with 1he trusls lo ensure that the 

ecological values of the basin arc protected and main

tained. It would be responsible for flood control man

agement. It would have responsibility for managing 

water lo meet recreational interests. 

IV. Conclusion 
The changes in policy we outline and new institutions 

we propose in this paper arc considerable. for them to 

be implcmerncd. subslan1ial shifls in thinking need to 

take place. We believe there is sound basis for our pro

posals. Bul we recognize that many may no1 share our 

view of the need for or the propriely of these sugges· 

tions. In any cvenlthis paper is a slill a DRAFT. We 

conlinue to look forward lo 1he opporlunity to explore 

our ideas with 1he many people who are knowledgeable 

abou1 the river. 
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