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CHAPTER 1 - INTRODUCTION

This Draft Environmental Assessment (EA) has been prepared by the Bureau of Reclamation
(Reclamation) to comply with the National Environmental Policy Act of 1969, as amended, the
Endangered Species Act of 1973, as amended and other applicable environmental laws,
regulations and Department of the Interior policies. It discusses the Grand Valley Water
Management (GVWM!) proposal to:

» make efficiency improvements to the Government Highline Canal of Reclamation’s GranD
VALLEY ProvecT? located in Mesa County, Colorado, and

»  enter into an agreement for delivery of surPLUS water from GREEN MOUNTAIN RESERVOIR, I
Summit County, Colorado, to the GrRanD VAaLLEY POWER PranT near Palisade, Colorado.

The GVWM Project Map (frontispiece) shows the location of Green Mountain Reservoir and the
Grand Valley Project area in western Colorado, and the sites for proposed canal system
improvements within the Grand Valley. These improvements include: adding seven new check
structures (adjustable dams) in the Government Highline Canal to control water surface
elevation, adding a pump station at Highline Lake, installing a spillway pipeline near Palisade,
and installing devices on existing check structures to autornate monitoring and operation of the
canal system. These improvements are expected to conserve a significant amount of Grand
Valley Project water.

Development of the surplus Green Mountain Reservoir agreement and delivery of water to the
Grand Valley Power Plant would be completed as specified in the settlement for the ORCHARD &+
MEesa CHeck CAsE (Settlement). The Settlement requires delivery of surplus water under this
agreement, even if the canal improvements are not made. Analyses in this EA predict how
impacts associated with the surplus water delivery agreement change if water is conserved by the
canal improvements.

Actions proposed by GVWM are expected to enhance flows in the 15-Mite Reacrof the
Colorado River to benefit recovery of endangered fish species. High capture rates for two
endangered species, the Colorado squawfish and razorback sucker, make this reach very
important to establishing self-sustaining populations of these species. The 15-Mile Reach
extends from the privately-owned diversion dam of the Grand Valley Irrigation Company
(GVIC), near the Grand Valley Power Plant, to the confluence of the Gunnison River in Grand
Junction.

! When abbreviations or acronyms are first used in this EA, they appear in bold text.

2 Terms or concepts for which background or explanatory information is later provided
within this EA appear in Urrer CASE text.
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Reclamation is planning and would implement
GVWM in cooperation with the Grand Valley
Water Users’ Association (Asseciation) and the
Upper Colorado River Basin Recovery
Implementation Program for Endangered Fish
{Recovery Program). The Association operates
and maintains irrigation features of the Grand
Valley Project, GarrieLD GraviTy Division. The goal
of the Recovery Program is to establish self-
sustaining populations of endangered fish while
also allowing for continued development and use
of water throughout the upper Colorado River
basin. GVWM is scheduled for completion under
the Recovery Program. The Program would fund
the canal improvements with a goal of using
conserved water supplies to increase flows in the
15-Mile Reach.

Following consideration of public comments on
this Draft EA, and based on information in the
Final EA, Reclamation will decide whether or not
a detailed Environmental Immpact Statement is
needed to implement measures described by the
Proposed Action.

J’

1 - RECOVERY PROGRAM FOR
ENDANGERED COLORADO RIVER FISHES

A number of factors, ranging from habitat
reduction or alteration to introduction of
non-native species, account for the
declining numbers of four endangered fish
species. Timely action is needed to reverse
the decline of these fish populations. In
response, the Recovery Program for
Endangered Fish Species in the Upper
Colorado River Basin was organized. Itis
a joint effort of Federal agencies (Fish and
Wildlife Service, Reclamation, Western
Area Power Administration), States
(Colorado, Utah, Wyoming), water users,
environmental organizations, and the
Colorado River Energy Distributors
Association. The program is designed to
recover the fish while proceeding with
development of the upper basin States’
Colorado River Compact allocations. So
long as progress is being made under the
Recovery Program, it serves as the best
method of avoiding a confrontation
between resource protection and water
development.

: Need for and Purpose of Action

Action is needed to meet Federal responsibilities for managing Reclamation project water and
protecting endangered fish species. Purposes considered in proposing actions were:

4 Conserve Grand Valley ¥ Protect endangered % Help recover endangered
Project water, by fish, by supplying fish, by delivering surplus
improving efficiency of conserved water to the water in Green Mountain
Government Highline 15-Mile Reach Reservoir to the Grand Valley
Canal operations without consistent with State Power Plant, consistent with
interfering with delivery of water law. the Orchard Mesa Check
irrigation water. settlement.

The degree to which project goals are met would be measured by the amount of Grand Valley
Project water that is conserved and supplied to the 15-Mile Reach.



4 Improving Efficiency of Canal Operations. During each irrigation season, demands for
water from the Government Highline Canal change daily based on crop needs, irrigators’
schedules and the weather. The Association diverts enough water from the river to keep the

2 - THE GRAND VALLEY PROJECT

The Project, authorized in 1912, furnishes irrigation
water to more than halif of the 70,000 acres of
irrigated land in the Grand Valley. Water is diverted
from the Colorado River into the Government
Highline Canal at the Grand Valley Diversion Dam,
about 8 miles upstream from the 15-Mile Reach. The
initial reach of the Government Highline Canal has a
capacity of 1,675 cfs. It carries water for the Garfield
Gravity and Orchard Mesa Divisions, the non-federal
Palisade and Mesa County Iirigation Districts, and
the Grand Valley Power Plant. About 5 miles below
the Grand Valley Diversion Dam, the canal splits;
about haif of the water crosses under the river into
the 800 cfs Orchard Mesa Power Canal to supply
Orchard Mesa Irrigation District and the Grand
Valiey Power Plant. The remainder stays in the canal
for delivery to lands of Palisade and Mesa County
Irrigation Districts and the Garfield Gravity Division.

Since 1949, the Grand Valley Water Users’
Association has operated and maintained all project
facilities except those of the Orchard Mesa Division
and the Grand Valley Power Plant. This includes
delivering irrigation water to about 23,000 acres of
project land. '

canal level high enough to meet delivery
demands along the entire 55 miles of the
canal yyd
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Water in the canal that is not delivered to ~ #**"
customers is ‘administratively spilled’
into Highline Lake and natural washes in
the valley (see Project Map). These
washes return the water to the Colorado

River.

A study of canal operations in 1992, 1993
and 1994 showed the amount of water
spilied in August, September and A ?
October, when demands for irrigation .~ ¢ 5 '
water decrease, averaged 31,400 acre- w
feet. For comparison purposes, this is

close to the amount of water that is stored
in Vega Reservoir near Collbran,

Colorado, and is enough water to cover

the entire service area of the Grand

Valley Project with a foot of water.

GVWM is designed to conserve water by
significantly reducing late summer canal
spills, while still maintaining the
Association’s ability to deliver a reliable
supply of irrigation water to their
customers.
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+* Supplying Conserved Water to the 15-Mile Reach. Under the Endangered Species Act, all
Federal agencies are responsible for ensuring their actions do not endanger species listed under
the Act, and for taking measures within their authority to conserve sensitive species.

Four fish species, found only in the Colorado River Basin, are listed as endangered under the
Act. On the mainstem of the Colorado River, designated critical habitat for two of the species,
the Colorado squawfish and razorback sucker, extends from Rifle, Colorado to Lake Powell in
Utah. A factor that has contributed to the decline of fish populations is the depletion of stream
flows. The Colorado River, as it flows through the Grand Valley, provides habitat essential to
successful reproduction of these species. Development of water, including Grand Valley
irrigation diversions above the 15-Mile Reach, has significantly changed flow regimes. The U.S.
Fish and Wildlife Service (FWS) has studied flow to habitat relationships within the 15-Mile
Reach, and recommended flows to recover the fish (FWS, 1995). GVWAM aims to supply as
much conserved water as possible 1o the 15-Mile Reach 10 help meet the FWS flow

recommendations.



Water is diverted into the Government Highline Canal above the 15-Mile Reach. Some of the
diversions are used to generate power at the Grand Valley Power Plant or to pump irrigation
water to the Orchard Mesa Irrigation District (OMID) lands on a bluff south of the Colorado

River. Water used by the Grand Valley Power Plant and Orchard Mesa Pumping Plant returns to

the river at the upstream end of the 15-Mile Reach. The canal also carries water for delivery to

the Association’s service area (the Garfield Gravity Division of the Grand Valley Project). Most

canal spills return to the Colorado River, but they do so below the 15-Mile Reach.

Reducing the amount of water spilled, redirecting spills to return to the river above the 15-Mile
Reach, reducing the amount of water diverted into the canal, and/or increasing the amount of
water supplied to the Grand Valley Power Plant are all measures considered by GVWM. The
measures are designed to augment flows in the 15-Mile Reach, and thus help to offset the
depletive effects of historic project operation on endangered fish habitat and assist in efforts to
establish self-sustaining populations of the Colorado squawfish and razorback sucker.

% Delivering Surplus Water. Reclamation’s Colorado-Big Thompson (CBT) Project also
influences Colorado River flows in the critical habitat of the endangered fish. Semate

DocumenT 80 describes the CBT Project
as initially proposed, and includes
direction for operation of the many
features of the CBT, including Green
Mountain Reservoir (Reclamation,
1937). In 1984, Reclamation further
defined use of the 100,000 acre-foot
pool of water set aside for power
production and use in western
Colorado (Reclamation, 1988). The
resulting 1984 Operating Policy states
that up to 66,000 acre-feet can be used
to assure diversions with water rights
perfected prior to October 16, 1977, are
not curtailed due to insufficient flows
in the Colorado River. This number
was determined by the amount of water
released from Green Mountain during
the 1977 drought. As such, it was
believed adequate to protect water
users from shortages. This 66,000
acre-foot supply of water is known as
the Historic Users Poor (HUP);
recipients of releases are *‘HUP
beneficiaries.’

The 1984 Operating Policy also
provides that water surplus to the needs
of the historic beneficiaries may be
disposed of on a short-term basis.

3 - COLORADO-BIG THOMPSON PROJECT

Reclamation’s Colorado-Big Thompson Project was
authorized for construction on the basis of a report
prepared by Reclamation on its plan of development
and cost estimates. A synopsis of this report was
submitted to Congress in June 1937, and is referred to
as Senate Document 80. It states that primary purposes
of the CBT Project are to “...conserve and make use of
these waters for irrigation, power, industrial
development, and other purposes, as to create the
greatest benefits.” The CBT diverts water from the
headwaters of the Colorado River in an extensive
delivery system for use in the South Platte basin, in
northeastern Colorado.

Green Mountain Dam and Power Plant was the first
component of the CBT Project to be completed. Itison
the Blue River, a headwater tributary of the Colorado
River that is upstream of the Shoshone Power Plant
above Glenwood Springs, and about 170 river miles
above the Grand Valley. Green Mountain Reservoir can
store over 152,000 acre-feet of water, of which 52,000
acre-feet was to be used to replace “out-of-priority’
diversion of water to the eastern slope by the CBT
Project. The remaining 100,000 acre-feet was to be
used primarily for power purposes, and “water released
from to be made available, without
charge, to supply existing irrigation and domestic
appropriations of water, inclu%m g the Grand Valley
reclamation project... and for future use for domestic
purposes and in the irrigation of lands thereafter...in
western Colorado.”




Recent settlement of the Orchard Mesa Check Case included additional criteria for operation of
Green Mountain Reservoir. It allows for delivery of surplus water to non-consumptive uses
(such as generating power) that would also benefit recovery of the fish. It also specifies surplus
water will be delivered to the Grand Valley Power Plant before additional deliveries are made
under other surplus water agreements. In 1997, Recovery Program participants revised their
action plan to include the delivery of surplus water to the Grand Valley Power Plant.

The proposed agreement to deliver water to the Grand Valley Power Plant represents an
important first step towards supplying surplus HUP water from Green Mountain Reservoir

indirectly to the 15-Mile Reach to help recover the fish. One effect of reducing canal spills /

would be to decrease water that needs to be diverted into the Government Highline Canal in the
late summer months to maintain deliveries of irrigation water in the Association’s service area.
When Colorado River flows are too low to meet diversion requirements, Grand Valley irrigators
call for supplemental releases from Green Mountain Reservoir. Reducing the Association’s
demand for irrigation diversions would decrease the amount of water released from the HUP of
Green Mountain Reservoir. This would, in turn, increase the amount of surplus HUP water. The
challenge then becomes legally supplying surplus water to uses that, indirectly, augment 15-Mile
Reach flows to benefit the fish, consistent with requirements of the Settlement.

Related Activities

Interactions of Grand Valley Irrigation Entities. In addition to supplying water to the
Garfield Gravity and Orchard Mesa Divisions of the Grand Valley Project, the Government
Highline Canal carries water to the Palisade and Mesa County Irrigation Districts. The Garfield
Gravity Division’s service area is north of the Colorado River and west of Indian Wash. The
Orchard Mesa Division serves lands south of the river. The areas served by the Palisade and
Mesa County Irrigation Districts are north of the river and east of Indian Wash {see Project Map).
Figure 1 shows the location of the Grand Valley Power Plant and irrigation features of the OMID
near Palisade, in relation to the privately-owned GVIC Diversion Dam. The GVIC service area
is also north of the Colorado River, below lands irrigated by the Palisade and Mesa County
Irrigation Districts and the Association.

About half the water initially diverted into the Government Highline Canal is diverted to the
Orchard Mesa Power Canal for delivery to the OMID Pumping Plant and the Grand Valley
Power Plant. The OMID Pumping Plant uses some of the water to lift their irrigation water to
two canals for delivery to their lands on the mesa south of the river. The rest of the water goes
through the Grand Valley Power Plant, which is operated year-round by the Public Service
Company of Colorado. Revenue from power sales is shared by the Association, OMID, and
Public Service. Water used for pumping and generating power returns to the common afterbay

e

of the pumping and power plants, and then naturally flows into the Colorado River just below the /

GVIC Diversion Dam. The GVIC Diversion Dam is the upstream boundary of the 15-Mile
Reach.

In many years, there is not enough flow in the river to satisfy the combined water rights of all
entities in the Grand Valley. Since about 1926, OMID and the Association have ‘borrowed’
water destined for diversion under senior irrigation rights of GVIC to meet their pumping and/or
power generation needs. This water then returns to the river above the GVIC Diversion Dam via

5



Town of Palisade
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Figure 1 - Irrigation and Hydroelectric Power Features near Palisade, Colorado

the Orchard Mesa Check facilities. The check structure consists of three radial gates. Lowering
the gates raises the water level in the common afterbay of the Grand Valley Power Plant and
Orchard Mesa Pumping Plant. This causes the borrowed water to flow through the by-pass
channel and return to the river--upstream of the GVIC Diversion Dam (see Figure 1).

The Orchard Mesa Check Case and Green Mountain Reservoir Operation. Prior to 1983,
when flows were too low to meet diversion needs of western Colorado water users, the State
would sometimes require operation of the Check before honoring a call by water users in the
Grand Valley area. Although this river administration practice was not agreeable to everyone, it
resulted in an increased water supply during dry years for users with rights junior to those of the
Grand Valley irrigators. In other years. it resulted in additional water in Green Mountain
Reservoir at the end of the irrigation season that may have been released for power generation in
the winter.

While this operation may have benefitted junior water users, it also had the negative impact of
increasing OMID’s operational costs. It decreased their ability to hydraulically pump irrigation
water, required them to use supplemental electrical pumps. and decreased generating efficiency
at the Grand Valley Power Plant. Following establishment of the 1984 Operating Policy, the
Division Engineer agreed to require Green Mountain releases for HUP beneficiaries without

6



requiring the check to be in operation. The Check would still have to be operated to meet the
demand of the Grand Valley Power Plant when there was insufficient water under the Power

Plant water rights. This river administration change brought about concems that, without historic

operation of the Check, the 66,000 acre-foot HUP might not be adequate to protect western

Colorado water users from shortages.

In the late 1980's, Reclamation, the Association and
OMID filed an application in State water court to
obtain approval for the exchange of water that was
informally occurring. Many water users who had
benefitted from historic operation of the Check filed
statements of opposition to the Orchard Mesa Check
application. These entities did not oppose the
exchange application, but rather sought to impose
terms and conditions for operation of the Check that
would benefit junior water rights. After 5 years of
analyses and negotiations with many objectors, a
settlement was reached in October 1996.

The settlement included additional critenia for
operation of the 66,000 acre-foot HUP of Green
Mountain Reservoir. Water that is not needed to
satisfy irrigation or municipal water rights of HUP
beneficiaries may be declared ‘surplus’ and made
available for delivery to beneficial uses in Western
Colorado, and indirectly to the 15-Mile Reach to
augment flows for the recovery of endangered
Colorado River fishes. Also, the U.S. agreed to not
exercise their 400 cubic feet per second (cfs) power
right against upstream junior rights. Instead, only
natural stream flows and surpius HUP water would
be used to generate power at the Grand Valley

4 - GREEN MOUNTAIN RESERVOIR HUP
QPERATING CRITERIA

Paragraph 5a of the 1997 Stipulation and
Agreement for the Orchard Mesa Check
Settlement (Case No. 91WCW247,
Water Division 5) provides direction
relating to the delivery of HUP surplus
water to benefit endangered fish:

“HUP surplus water shafl be available for
delivery to beneficial uses in Western
Colorado...Any HUP surplus water
contract...for delivery of water upstream
of the 15-Mile Reach shall be for non-
consumptive use only. HUP surplus
water contracts shall provide that...return
flows...shall flow through the 15-Mile
Reach...thereby augmenting flows for the
Marmo River
fish species.”

Green Mountain Reservoir HUP
Operating Criteria is Exhibit D to the
Stipulation and Agreement.

Power Plant. [f no surplus water is available, the Check would be operated to borrow water

destined for GVIC.

Other Recovery Program Activities. The ‘Recovery Implementation Program Recovery
Action Plan’ (RIPRAP) lists all the flow and non-flow activities believed necessary to recover
the fish. This annually revised document, currently 33 pages long, is organized by sub-basins
within the upper Colorado River drainage (FWS, 1997). GVWM,.including making the
proposed canal improvements and executing the surplus water agreement, is one of many -~
approaches identified in the Colorado River Mainstem sub-basin specifically designed to supply

water to the 15-Mile Reach. Other flow-related activities in the RIPRAP for the 13-Mile Reach

include:

)
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Acquire and protect instream flows under Colorado State water law;
Complete/implement recommendations for a Coordinated Reservoir Operations study;
Enter into water delivery contracts for Ruedi and Wolford Mountain Reservoirs;

Explore options for delivery of additional surplus water from Green Mountain Reservoir,
pursuant to the Orchard Mesa Check Case Settlement.

YYVYY

‘Additional® surplus water of the last item refers to water not delivered to the Grand Valley
Power Plant. It recognizes that capacity constraints in the Government Highline Canal limit the
amount of surplus HUP water that would be delivered to the Grand Valley Power Plant under the
proposed agreement. The RIPRAP schedules options to be identified by September, 1998,

Participants in the Recovery Program also recognize that a plan is needed to further define basin-
wide options with respect to all water supply and management activities. Efforts begun in 1997,
that are not reflected in the RIPRAP, include the formation of a ‘15-Mile Reach Strategy Group’
and work on an ‘Intra-Service consultation’ for the 15-Mile Reach. A Biological Opinion will
conclude this consultation, and a draft opinion is due from the FWS in 1998.

Scoping and Issues

Significant issues of potentially affected interests identified during scoping include:

4 Canal Efficiency Improvements
- Reduce canal spills while protecting Grand Valley water users
- Protect unique geographical features
- Obtain temporary construction easements; minimize disturbances to residents
- Discuss selenium contamination concems for fish and wildlife
- Comply with the Clean Water Act
- Avoid adverse impacts to historic characteristics of the canal system
- Minimize impacts at Highline Lake State Park
- Discuss costs and funding

* Snpp{ymg Conserved Water to the 15-Mile Reach

Help meet FWS flow recommendations for the 15-Mile Re.ach

- Protect other water rights

- Protect delivery of conserved water to the 15-Mile Reach

- Comply with the Endangered Species Act

- Ensure cooperation by Grand Valley irrigation entities will provide relief from
regulation under the Endangered Species Act

- Contribute to progress of the Recovery Program

% Delivering Surplus Green Mountain Reservoir Water
- Execute proposed agreement consistent with State and Federal water rights and
authorization and terms of the Orchard Mesa Check Case settiement
- Coordinate with other, related, Recovery Program activities

These issues are evaluated in Chapter 3.
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CHAPTER 2 - ALTERNATIVES ;’"(/

The No Action altemative assumes operation of the Government Highline Canal and Grand

Valley Power Plant would continue as they are now. This includes using HUP water released

from Green Mountain Reservoir when river flows do not meet irrigation diversion needs, and

using surplus HUP water when river flows are too low to meet diversion needs at the Grand

Valley Power Plant. Under the Proposed Action, canal efficiency improvements would be made.

The availability of resulting conserved water supplies would cause changes in use of HUP water, N
including surplus water, to meet irrigation and power diversion demands during the irrigation {
season.

Alternatives evaluated by this EA are limited to No Action and the Proposed Action alternatives. ﬂ)j//’/ﬁ
/,

Acti

Canal Operation. If No Action is taken, the Association would continue to operate the canal
system to ensure that irrigation water deliveries are made to their customers. Current operation
results in substantial spills of carriage water in August through October. In addition to losing the
opportunity for reducing the spills, no conserved water would be available to benefit recovery of
endangered fish. -

Since 1992, Reclamation has worked closely with the Association to characterize daity operation
of the Government Highline Canal system. In 1992, 1993 and 1994, data was collected daily for
water orders and the volume and time of canal spills. Analyses from the Government Highline
Canal Modernization Study (ITRC, 1997) showed a minimum flow of 400 cfs needs to be in the
canal as it enters the Association’s service area at Indian Wash. This flow is necessary, even
when delivery orders are low, to keep canal water surface elevations at a level required for
delivering water to all headgates along its 55-mile length. Water not delivered to laterals is
spilled. For the 3 years studied, an average of 31,400 acre-feet was spilled during August
through October. Flows in the 15-Mile Reach are depleted by the spills as they retumn to the
Colorado River below it.

Green Mountain Reservoir and Grand Valley Power Plant Operations. Water is released
from the 66,000 acre-foot HUP in Green Mountain Reservoir to meet the direct delivery and
replacement needs of the HUP beneficiaries, which include the Grand Valley irrigation entities.
‘When river flows fall below the amount of water required by the Grand Valley irrigators, HUP
water is released. Recent settlement of the Orchard Mesa Check Case has made it possible to
determine and release surplus HUP water to the Grand Valley Power Plant.

Analyses for the Orchard Mesa Check Settlement showed there have been many years when EL
substantial amounts of HUP water were not needed during the irrigation season, and would be

available for delivery under surplus water agreements. The long-term average for the W/
November 1 reserveir content shows about 28,000 acre-feet of water remained in the HUP. AWa
Reclamation has released this water during the winter months to generate power at Green ‘
Mountain Dam and make room for spring runoff. ‘
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./ The Settlement developed a procéss and criteria for determining if a surplus storage condition

exists in Green Mountain Reservoir. Reclamation is required to develop an Annual HUP
Operating Plan (Operating Plan) in collaboration with other ‘Managing Entities.” Managing
Entities include representatives of the Association, OMID, GVIC, the Colorado Water
Conservation Board (CWCB), Colorado State Engineer, FWS and Reclamation. The Operating
Plan covers water operations for the July through October irrigation season and provides a
mechanism to integrate the operations of the Green Mountain Reservoir and Grand Valley area
irrigation systems. Managing Entities are to meet as necessary to review Operating Plan elements
including Green Mountain Reservoir storage conditions, projected irrigation demands, and
15-Mile Reach flow conditions. If achial Green Mountain Reservoir HUP storage volumes are in
excess of HUP beneficiaries needs, as determined by criteria developed as part of the Settlement,
then a surplus storage condition can be declared.

Future if No Action is Taken. Not making the proposed canal efficiency improvements would
result in failure to meet a Recovery Program objective for supplying water to the 15-Mile Reach.
In their review of progress, the FWS might find the Recovery Program is not serving to offset
depletion impacts of water use and future water development on endangered fish. Past
consultations for Federal actions under the Endangered Species Act that relied on the Recovery
Program as the ‘reasonable and prudent altemative’ to jeopardy might be re-opened. For these
and future consultations, the FWS might curtail continued use and development of projects that
deplete Colorado River stream flows. This may lead to denials for Federal permits or to
imposition of more stringent requirements on existing and/or future water uses.

Other water users believe Grand Valley irrigation practices are wasteful and they have threatened
to take legal action to curtail continued diversion of irrigation water. Not taking action reinforces
this perception and increases the probability of future legal actions. An outside entity who might
benefit from an increase in Colorado River flows that would result from improving efficiency of
Government Highline Canal operations could pursue funding and completion of the proposed
canal improvements. — T

The Orchard Mesa Check Case Settlement specifies that surplus water in Green Mountain
Reservoir will be delivered to and through the Government Highline Canal, Orchard Mesa Power
Canal and Grand Valley Power Plant, to the extent there is capacity; and that surplus HUP water
will first be delivered to the Grand Valley Power Plant before additional deliveries are made

- under other, separate, surplus water agreements. Therefore, the proposed agreement for the

delivery of surpius water to the Grand Valley Power Plant would probably occur, with or without
completion of the proposed canal improvements. Options for protecting delivery of additional
surplus water in Green Mountain Reservoir to the 15-Mile Reach would also continue to be
explored under the Recovery Program.
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Proposed Action

Canal Improvements. With assistance
of consultants, a computer model was
developed to test modifications that
could be made to help match the amount
of water diverted into the canal to
irrigation demands and reduce spills.
The results: add seven checks, modify
eight existing checks, add a pump station
at Highline Lake, add a new spill
location at the beginning of the canal
(the Palisade Pipeline), and install
devices to automate monitoring and
operation of the improved canal system
(see Project Map). Agreements among
appropriate parties would be needed to
fund, construct and operate and maintain
these canal improvements. The
operation strategy for the improved
canal system would still be to meet
demands. However, diversions into the
canal could slowly be reduced beginning
in August as demand decreases.

Table 1 - Average Volume of Canal Spills
(Aungust-October; 1992-19%94)

Spil Spills without Spills with
Location GVWM (AF) GVWM (AF)
Persigo Wash 2,500 0
Little Salt Wash 2,000 0
Big Salt Wash 1,100 0
Camp? 10,700 1,700
East Salt Wash 5,400 0
Badger Wash 9,700 1,300
Total Spilis below

15-Mile Reach 31,400 3,000
Total Spills above

15-Mile Reach

(Palisade N/A 9,000
Pipeline)

Grand Total ) 31,400 12,000

Checks: The seven new checks, together with modifications to existing checks, would let
the Association reduce deliveries of water to project lands to more closely follow demands. The
improvements would allow the delivery of water to all headgates along the canal at flows as low

as 150 cfs at Indian Wash.

The seven proposed new checks and their locations are:

A7 - just south of H Road;

RSSKXXXXN

Lewis - just upstream of the existing wash/siphon;
A1.25 - between where the canal crosses Indian Wash and 28 Road;

AlS5 - about where 25 Road crosses the canal;

A21.5 - close to where L Road would intersect the canal;
A27 - about where 22 Road would intersect the canal;

A32 - just east of where 20 Road would intersect the canal.

The new checks would be within the existing canal right-of-way. However, their construction
would require use of a slightly larger area that would extend about 150 feet on each side of the
centerline of the canal, for a length of about 300 feet. Temporary easements would need to be
obtained from underlying landowners as necessary for construction. Concerns would be
identified during negotiations with landowners. Temporary easements would avoid existing
improvements, disturbed areas would be restored after construction is completed, and
landowners would be compensated for any damages.

11
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Figure 2 - Typical Canal Check

Palisade Pipeline: The location of this new spillway would allow the Association to ‘fine-
tune’ the canal flow rate before it enters their service area based on projected demand, and /
shorten the lag time involved in matching ¢anal flow with changes in demand. Another
advantage is that it would return spills to the Colorado River upstream of the 15-Mile Reach.

The design diameter of the pipeline (36 inches) would allow up to 120 cfs of spills to be . ,P’OI _
discharged back to the river. Spills would be measured, with amounts annually reported. Aﬂ’%v/{.
Highline I ake Pump Station: The pump station would let the Association use Highline W,
Lake as a buffer reservoir to ensure sufficient water is available for deliveries to customers in the
west end of the valley. The Association could spill water into the lake from the Camp 7 spillway
and/or pump it back into the canal based on changes in daily delivery orders. Camp 7 and

Badger Wash spills would be measured, pump use tracked, and net spill volume (acre-feet spilled
minus acre-feet pumped) would be reported annually.

Automation System: Automation devices include equipment that would systematically
monitor and control the canal water surface elevation at each of the seven new checks and at the
eight existing checks. Existing checks in the east end of the canal are the Price-Stubb and Clifton
Checks. Existing checks in the west end are: 16 Road, 13 Road, Camp 7 (above Highline Lake),
Ad9 (above East Salt Creek Wash), 8 Road, and Badger Wash. Sensors would transmit
information to the Association’s office, including water surface elevation upstream of each check
structure and the canal flow rate at critical points along the canal. Equipment at the Highline
Lake Pump Station would provide performance and warning information to the control center.

12



) {ainte e Agreements: Reclamation estimates
about $8 4 rmlllon would be requu'ed to plan, deSIgn and construct the canal improvements and
cover project-caused increases in operation and maintenance costs over the next 50 years. -
Construction funds would be appropriated under the Recovery Program, with the intent of
supplying conserved water to the 15-Mile Reach. The State of Colorado has committed funds to
pay for the increase in long-term operation and maintenance costs due 1o the improvements.

Several construction and operation and maintenance agreements would be necessary. If the
Association chooses to construct the improvements, fiinds would most likely be made available
to them in the form of a Federal grant or cooperative agreement. The agreement would outline
procedures for financial accounting, design, construction, construction management and expected
results.

The State’s appropriation to cover increased operation and maintenance costs is about 15 percent
of the total GVWM cost. It would count toward Colorado’s share of costs for the Recovery
Program. The appropriation includes funds io cover power costs for operation of the Highline
Lake Pump Station and replacement costs for the pump station, automation hardware and
software, and communication equipment. Once the State has transferred the funds to a managing
entity, it is then proposed to establish a ‘trust’ fund. One possible managing entity is the
National Fish and Wildlife Foundation (Foundation). The Foundation was established by
Congress “to encourage, accept, and administer private gifts of property for the benefit of, or in
connection with, the activities and services of the United States Fish and Wildlife Service.”
(U.S.C. Title 16 Chapter 57 Section 3701 (b)(1)).

Another agreement would involve the managing entity setting up a trust account from which the
Association would be paid for actual expenses. Reclamation and the Association would develop
a letter of agreement 10 meet separate accounting needs for the increased costs of operating and
maintaining the improved canal system.

Green Mountain Reservoir/Grand Valley Power Plant Agreement. As specified in the
Orchard Mesa Check Case Settlement, this agreement would furnish surplus water from the BUP
of Green Mountain Reservoir to the Grand Valley Power Plant. Reclamation would hold formal
negotiation session(s) with the parties to the Agreement that would be open to public
observation. The parties include the Association, OMID and Public Service Company of
Colorado. The proposed agreement has a renewable 5-year term.

The HUP surplus water to be provided under this agreement would be made available on an “if
and when’ basis, based on the Managing Entities determination of surplus water availability. As
for the No Action alternative, an Annual Operating Plan would identify water operations for July
through October. The Managing Entities would meet as needed to re-examine and adjust the
operating plan and releases as the irmigation season progresses. Amounts of surplus water
delivered under the agreement would be limited to available capacity of the Government
Highline Canal, the Orchard Mesa Power Canal, or the Grand Valley Power Plant, whichever is
less.
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Future if Proposed Actiom Taken. The canal checks, Highline Pump Station, and automation
system are expected to reduce the volume of water now spilled into Highline Lake and washes
from 31,400 acre-feet to 3,000 acre-feet during August, September and October. The
improvements would reduce the amount of late irrigation season return flows that annually return
to the Colorado River, downstream of the 15-Mile Reach, by an average volume of 28,400 acre-
feet.

The checks would eliminate use of the washes as spillways in the middle reach of the canal. The
Palisade Pipeline would be a new spillway located near the beginning of the irrigation service
area. It would return spills to the Colorado River above the 15-Mile Reach. The spills would
occur as a result of the Association ‘fine-tuning’ the canal flow rate to match demands for
irrigation water in their service area. Although the Palisade Pipeline would be designed to carry
as much as 120 cfs of spill water, Reclamation estimates that during August-October, a daily
average of 50 cfs would be spilled. This means about 9,000 acre-feet of the 28,400 acre-feet of
conserved spill water would retum to the river via the Palisade Pipeline. Because administration
of water rights in most years should ensure that sufficient water is already in the river to meet
senior diversion rights of the GVIC, it is expected that spills discharged to the river through the
Palisade Pipeline would flow through the 15-Mile Reach to benefit the fish.

Total estimated costs of $8.4 million for planning, installing, and operating and maintaining the
improvemnents equates to a capital cost of $300 per acre-foot of conserved water. Based upon a
50-year project life and using Reclamation’s planning interest rate of 7.375 percent yields an
annualized cost of about $22.5(/acre-foot/year.

The Association’s reduced late season diversion demand decreases HUP water deliveries from
Green Mountain Reservoir by about 19,400 acre-feet in some years. Actual amounts of the
reduction will change according to annual water supply conditions and the many factors which
affect demand for irrigation water. Even more variable would be the amount, if any, of HUP
water declared surplus. Surplus water delivered to the Grand Valley Power Plant through the
initia] reach of the Government Highline Canal and the Orchard Mesa Power Canal would be
limited by the capacity of the canals. Thus, the amount of surpius water supplied to the 15-Mile
Reach via the Power Plant tailrace would also be limited.

Iternatives Eliminated from ideration

Previous studies that led to formulation of the Proposed Action considered alternatives that were
eliminated from detailed consideration. The Government Highline Canal Modernization Study,
was completed with the assistance of the Irrigation Training and Research Center (ITRC) at
California Polytechnic State University. In this study, options not considered feasible included
those that would diminish the ability of the Association to deliver irrigation water to their
customers or increase costs to the Association and/or their customers. Cost effectiveness and
consistency with Colorado State water law were major factors in eliminating alternatives for
supplying water to the 15-Mile Reach.

Adding checks to the Government Highline Canal was first proposed and evaluated when
Reclamation made salinity control improvements under the Colorado River Water Quality
Improvement Program (Reclamation, 1986). Eight canal checks were added as portions of the
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canal were lined. Lining prevented seepage that added salts to the river. However, lining the
middle reach was deferred, because it would not be cost-effective compared to other salinity
control measures proposed in the Colorado
River basin. GVWM proposes to add checks in

the unlined portions, and operation of the 5 - How SALINITY CONTROL IMPROVEMENTS
improved system incorporates use of the eight INCREASED CANAL SPILLS
checks in the lined reaches.

Since 1979, Reclamation and the Association

In 1992, a Recovery Program study of have placed about 120 miles of the smaller |
: . . irrigation ditches (laterals) of the Garfield
alternative water supplies for the 15-Mile Reach Gravity Division water delivery system into
was completed under the Recovery Program pressurized pipe. With open laterals, water
(Reclamation, 1992). One of the alternatives not applied to the irrigator’s fields would
suggested by this study included “Improve °0ﬂtillljue f;l:dwing in ditc::ies ffﬁ fiowndrSh:emt
IS ; . use. Unused water woulg spill into drains al
n:rzgatr'an e_{??c:ency in the Grand Valley so that the end of the ditch until the Association
river diversions could be reduced, thereby adjusted the flow rate at the canal headgate.
leaving more water in the 15-Mile Reach than These adjustments were made twice a day.
there is now.” Options eliminated from further Placing the laterals in pipe allowed water
consideration included reducing irrigated users to shut-off their individual deliveries.

The flow rate into/within a pipeline adjusts

acreage, decreasing irmigation system automatically, and the extra water stays in the

evaporation, decreasing irrigation system canal. While this makes the previously spilled
seepage, and decreasing phreatophyte evapo- water available to other users, it also causes
transpiration losses by controlling vegetative the canal to spill more. Small spills

growth along the water ways. This screening
effort led to the initiation of the Canal
Modemization Study.

laterals; larger spills now occur at 8 locations

previously occurred at 75 points on the
along the canal. |

The Canal Modemization Study (ITRC, 1997) monitored canal operations in 1992-1994 to
define the location and magnitude of administrative spills from the canal. This, in turn, set the
stage for modeling options for placing checks to reduce the spills while maintaining the
Association’s ability to deliver water. Many iterations of the model were eliminated and/or fine-
tuned before the canal improvements described by the Proposed Action were recommended.

The 15-Mile Reach water supply study (Reclamation, 1992) found some alternatives to be
infeasible. Other alternatives considered feasible are being, or have been, pursued separately
- under the Recovery Program:

(1) Release stored water from existing reservoirs.

Releases are currently being pursned through the Coordinated Reservoir Operations Study
and contracts for water from Ruedi, Wolford Mountain and Green Mountain Reservoirs.

{2) Release stored water from new reservoirs.

Release of stored water from new reservoirs was found to be too costly to pursue.
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(3) Purchase existing agricuitural water rights from willing sellers. Once purchased, the
Colorado Water Conservation Board would apply for the necessary water right changes. These
changes would result in instream flow rights;

The purchase of existing agricultural water rights would reduce use of the State’s Colorado
River Compact allocation rather than develop it. This alternative was eliminated because
one of the basic principles of the Recovery Program 1s to recover the fish while the upper
basin states continue to develop their Compact allocations.

(4) Relocate some Grand Valley irrigation diversions to points downstream from the 15-Mile
Reach so that more water would remain in the Reach.

This alternative was found to be too costly.

(J) Miscellaneous alternatives, such as pump ground water to provide supplemental flows and
import water to the Colorado River mainstem.

These alternatives were found to be too costly.
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Summary Comparison of Alternatives

FACTOR NO ACTION PROPOSED ACTION
Reduce canal spills Spills from Government Highline Canal (GHC) | GHC spills reduced to about 12,000 AF
average 28,400 acre-feet (AF) in Aug-Oct
Supply conserved Grand Valley (GV) Power Plant tailrace flows | Estimated 9,000 AF (50cfs/day) of canal spills retum

water to 15-Mile Reach
(15MR)

run into 15MR {unless diverted by GVIC due
o use of the Orchard Mesa Check)., Other
GHC diversions decrease 15MR flows, with
canal spills returning below 15MR.

to river above 15MR via Palisade Pipeline. Increase
in supply from GV Power Plant tailrace. In many
years, overall increase of 10-11 percent estimated, but
volume varies. Increase in natural flows accounts for
variable amount of increase and results from reduced
irrigation diversion demand of the Association.

Deliver HUP surplus Surplus water agreement made possible, and When available, amount of surplus water delivered
water in Green required by, OM Check Case settlement. decreases if canal improvements are also made, due
Mountain Reservoir Deliveries limited by GHC, OM Power Canal, | to increased availability of natural river flows.
(GMR) to GV Power or GV Power Plant capacities. Amount of HUP surplus water potentially available
Plant. for release to 15MR increases.
Protect interests of Perception of wasteful irrigation practices Irrigation delivery system and operations modemized
Grand Valley water continues and more efficient,
USETS
Shortages rare in Aug-Oct. Magnitude and/or duration of already rare shortages
decreases.
Watér rates re-evaluated as necessary to cover Increased costs to O&M GVWM improved system
indexed, pre-salinity control costs for operation | covered by Recovery Program; no change in water
and maintenance {(O&M) of the canal system. rates due to GYVWM.
Depletion impacts to endangered fish of GHC | No change, rely on favorable biological opinion from
diversions canse regulatory uncertainty to Intra-Service consultation for regulatory relief.
Grand Valley water users.
Depend on releases from HUP of GMR when Association’s reduced demand in Aug-Oct decreases
flows at Cameo gage do not meet GHC HUP releases, providing other Colorado River water
irrigation diversion needs. users with more reliable supply.
Help meet FWS flow 15MR flows often below FWS flow Aug-Oct 15MR flows increase 10-11 percent in most

recommendations for
the 15MR.

recommendations in Aug-Oct Meeting flows
in Apr-Jul addressed by other Recovery
Program actions.

years to help meet (and sometimes exceed) FW3
recommendations,

Impacts to other water | Water rights upstream of the Grand Valley Magnitude and/or frequency of the Cameo call for
rights benefit from GMR/HUP operation according to | water rights administration reduced to increase
criteria of the OM settlement. benefits 1o upstream water rights.
Legal protection of River diversions and canal spills continue Depending upon hydrologic conditions, less surplus
conserved water below 15SMR. CWCB’s in-stream flow right(s) | water delivered to GV Power Plant, but more water
tofthrough the 15-Mile | help protect 15MR flows contributed via GV coniributed/protected from tailrace.
Reach Power Plant tailrace. Surplus water delivered
from GMR to GV Power Plant protected by
proposed agreement.
Compliance with the No need to obtain 404 (dredge and fill) permits | Appropriate agencies contacted to obtain necessary
Clean Water Act permits or water quality certification due to

or water quality certification.

construction of Highline Lake Pump Station and
Palisade Pipeline.
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Summary Comparison of Alternatives

FACTOR NO ACTION PROPOSED ACTION
Selenium Selenium standards for fish and wildlife often Selenium concentrations in affected washes increase
contamination concems | exceeded in affected washes. Marginal levels as canal spills reduced or eliminated. No significant
for fish and wildlife found in river environment at times. ham to fish and wildlife expected. No measurable
change in selenium concenirations expected in the
river environment.
Compliance with Recovery Program serves as reasonable and River flows enhanced in the 13MR. Net contribution
Endangered Species prudent alternative to historic depletions of to recovery of endangered fish species.
Act existing water projecis. No change in the status
of endangered fish populations or their habitat.
Unique geographical Project operations suppoert wetlands, riparian No significant impacts as a result of the Proposed
features areas, prime/unique farmlands. Action.
Construction easements | No easements needed, no construction Impacts to permanent landowner improvements
and disturbances to disturbance to adjacent landowners. avoided as condition of temporary sasements.
residents Disturbed areas outside canal ROW to be restored.
Dust/moise/traffic would occur during construction. *
Historic character of Government Highline Canal and Orchard Mesa | Records for affected structures are being reviewed
the Government Power Canal have been determined eligible for | and updated to assess potential for impacts to historic
Highline Canal National Register of Histotic Properties. nature of the properties. Mitigation measures needed
Determination recognized these properties to avoid potential adverse effects will be determined
require continuous modification and repair to in consultation with the Colorado State Historic
ensure they serve irrigation needs, Preservation Officer.
Indian Trust Assets No impact No impact
Environmental Justice | o impact No impact
Impacts to Highline No change in recreational use Reduced canal spills into Highline Lake and
Lake State Park operation of the pump station will cause lake level
fluctuations (less than 1 foot daily) and reduced fresh
water dilution of bacterial loading. Water quality is
monitored, and problems are not expected. If
problems occur, local, State, and Federal agencies
will review operational practices to determine if
modifications are necessary.
Cost and Funding No impact to local water users. No impact to local water users. Total estimated cost

of 8.4 millien for planning, construction, and long-
term operation and mainienance funded by State and
Federal sources.
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CHAPTER 3 - AFFECTED ENVIRONMENT/ENVIRONMENTAL CONSEQUENCES

Indicators have been established for each issue to focus analyses. On the basis of the existing
conditions relating to each issue/indicator, the impacts of the No Action and Proposed Action
alternatives are comparatively discussed. Mitigation measures are also indicated, if appropriate.

General

The Grand Valley Project was developed to support settlement of the Grand Valley in the early
1900's. Where agriculture once dominated the economy of the sparsely populated valley, more
than 100,000 residents are now sustained by a diversifying economy where agriculture plays a
lesser role. There is a stark contrast between the open desert lands above the canal and the
irrigated croplands and residential areas below the canal. In a semi-arid climate that receives an
average of 8" of rainfall per year, irrigation projects make it possible for about 70,000 acres of
valley land to receive almost 4 feet of irrigation water/acre. The Association’s service area (the
Garfield Gravity Division) covers about 1/3 of this acreage, and is north and/or west of the
service areas of the other irrigation water providers of the valley. Within the Garfield Gravity
Division, the Government Highline Canal delivers water to 75 headgates serving about 150 miles
of laterals. :

/

Water Resources

Reduce Canal Spills while Protecting Grand Valley Water Users. Water users want
assurance that the Association’s cooperation and operation of an improved canal system that
conserves water will not reduce their ability to deliver water, nor cause their water rates to
increase.

Indicator: Changes in: canal spills, water shortages, and water rates.

Existing Conditions: For the 3 years of the Canal Modernization Study, an average of
31,400 acre-feet was annually spilled into the washes and Highline Lake during August,
September and October (See Table 1). The Association currently has a reliable water supply and,
except under rare circumstances, delivers water to their customers to meet daily orders.

Shortages are rare and are more likely to occur during full irrigation diversions not affected by
GVWM, when delivery demands exceed supply. However, a flow of at least 400 cfs is needed as
the canal enters the Association’s service area at Indian Wash to maintain the water surface
elevation necessary to deliver water to all headgates -- even when demands decrease in the late
summer. This causes the undelivered water to be spilled into the six natural washes between
Indian Wash and Badger Wash, at the end of the canal.

Meters were installed on the lateral headgates when open ditches were placed in pipe under the
salinity control program. Customers pay a flat rate per acre of irrigated land for the first 4 feet
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of water, and are charged extra for amounts in excess of 4 feet/acre. Water rates are periodically
re-evaluated to ensure they cover operation and maintenance costs. By contract, Reclamation
reimburses the Association for operation and maintenance costs that are above the indexed, pre-
salinity control costs.

Impacts: If No Action is taken, the Association’s ability to match river diversions with
delivery demands would not improve. About 31,400 acre-feet would continue to spill into
Highline Lake and the washes in August through October. Shortages would continue to be rare.

The Association was involved in the Canal Modernization Study to ensure their operational
needs would be understood and their system reliability would be maintained or enhanced.
Diversions into and deliveries from the canal would gradually decrease in the late summer as
demands for water decrease. Spills into the four washes of the middle reach (Persigo, Little Salt,
Big Salt, and East Salt) would be eliminated. Reduced spills would occur at Highline Lake
(Camp 7) and at the end of the canal (Badger Wash). New spills would occur into the Palisade
Pipeline as the canal enters the east end of the Grand Valley.

Canal Spills |
35,000 LR e T e e T ' |
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25,000 1 |T | mProposed sk
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Figure 3 - Late Summer Canal Spills (acre-feet)

The canal model predicted a decrease in late summer spill volume, from 31,400 to 12,000 acre-
feet (see Table 1). This represents a 38 percent increase in efficiency. This analysis assumed an
average of 50 cfs would return to the river, above the 15-Mile Reach, via the new Palisade
Pipeline, which accounts for 75 percent of the reduced spills. The addition of the Palisade
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Pipeline and the Highline Lake Pump Station along with conserving water would increase
operational flexibility and help ensure late summer shortages don’t occur.

Unsuccessful negotiation/delays of the proposed funding, construction and/or operation and
maintenance agreement(s) for GVWM canal improvements would result in No Action being
taken or GVWM being delayed. An increase in operation and maintenance costs for the
improved system would result from providing electricity at the Highline Pump Station and to
maintain and replace the new checks and automation system components. However, all costs
would be covered under the Recovery Program to prevent any increase in water user rates.

Mitigation Measures: Recovery Program participants would cover all costs of
implementing GVWM, including establishing a trust fund agreement to pay increased operation,
maintenance and replacement costs of the improved canal system.

Help Meet FWS Flow Recommendations for the 15-Mile Reach. Diversions to irrigate lands
in the Grand Valley have significantly altered flows in critical habitat where the Colorado
squawfish and razorback sucker once thrived. The FWS has recommended 15-Mile Reach flows
they believe are necessary to recover the fish.

Indicator: Change in 15-Mile Reach flows.

Existing Conditions: The 1995 FWS flow recommendations for the 15-Mile Reach serve
as a target for Recovery Program activities aimed at improving flows in this reach (see Table 2).
GVWM would be funded by the Recovery Program to help meet these flow recommendations.
Since existing diversions do not directly affect flows outside the irrigation season, only the flow
recommendations for the irrigation season are shown. Average flows exceed the recommended
flows for the non-irrigation season months.

Table 2 - 15-Mile Reach Monthly Flow Recommendations

Mawthlyi_l_ow - Apr May Jun Jul Au Sep Oct
Recommended (cfs) 2,463 8,790 12,283 . 4,349 1,349 1,349 1,349
Recent Avg {(cfs) 2,142 7,452 10404 | 4197 | 1279 775 832
Shortfall (¢fs) 321 1,338 1,849 152 70 574 417
Shortfall (AF/mo) 19,101 82,270 | 110,023 9,345 4,304 34,155 25,640

(FWS, 1995)

The study period for the recent average was 1954-1993. The FWS considered desired
frequencies of varying flows in recommending the long-term mean monthly flows. Limitations
and risk in using the monthly data, along with its conversion to a monthly volume (in acre-feet)
are related to the fact that averages cannot reflect the variations in flows needed to mimic the
natural flow conditions under which native fish evolved and may need for recovery. Therefore,
FWS also presented monthly flow recommendations for different types of water supply years.
Recommended August, September and October flows for a dry year like 1992 are 810 cfs; for a
wet year like 1993 are 1,630 cfs; and for another drier than average year like 1994 are 1,240 cfs.
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One generality that may be inferred is that the endangered fish are thought to need much higher
flows during the runoff months (May and June), and during the onset and last half of the
irrigation season (April, July - October). In the late summer months, when flows are needed to
help recover the fish, substantial spills occur from the Government Highline Canal in August,
September and Qctober that return to the river -- below the 15-Mile Reach. Lower flows in the
winter months would help mimic natural conditions reflected by the year-round flow
recommendations.

Impacts: If No Action is taken, no conserved water would be available to help meet the flow
recommendations in Augnst-October. Whether or not the Proposed Action is taken, flow-related
RIPRAP actions to provide a protected supply of water to the 15-Mile Reach to meet the
recommended flows during the irrigation season would continue. The canal system
improvements are not designed to help meet the recommended flows during the run-off months,
nor cause any changes to winter (non-irrigation season) flows. However, potential delivery of
additional surplus HUP water during the summer months would reduce amounts available for
release in the winter (see Cumulative Impacts secticn).

One effect of the proposed canal improvements would be to decrease the amount of stream flow
the Association needs to divert to meet demands for irrigation water as they decrease in the late
summer months. Reducing irrigation diversions would make capacity available in the initial
reach of the canal for delivery of water to the Grand Valley Power Plant.

Any water that runs through the power plant, and is not diverted by GVIC due to operation of the
Orchard Mesa Check, would increase flows in the 15-Mile Reach. In addition, any spills that
return to the river via the Palisade Pipeline, and are not diverted by GVIC, would also increase
flows in the reach.

Table 3 - Increase in Water Supply to the 15-Mile Reach

_ without with Volume Aug. Sep. Oct.
Year Canal impr. Canal impr. || Increase Increase | Increase | Increase

Percent
Increase

(acre-feetl) (cfs)
1992 148,410 163,401 14,991 10%
1993 278,843 309,033 30,090 11% 158 124 210
1994 141,980 155,849 13,860 10% 68 65 94

Table 3 shows modeled predictions for the effect of the canal improvements on 15-Mile Reach
water supplies for the 3 years of the Canal Modernization Study (see Attachment A). Both
scenarios (without and with Canal Improvements) use up to 20,000 acre-feet of water available
for release from Ruedi Reservoir under an existing agreement. Both scenarios also limit delivery
of water to the Grand Vailey Power Plant by the capacity of the Government Highline Canal or
Orchard Mesa Power Canal, and allow delivery of surplus HUP water to the Grand Valley Power
Plant. In the years studied, it was not necessary to operate the Orchard Mesa Check. Thus, water
supplied to the 15-Mile Reach includes all water from the afterbay of the Grand Valley Power
Plant and Orchard Mesa Pumping Plant. The *with Canal Improvements’ scenario includes
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contributions from the Palisade Pipeline spills. The analysis assumed spills that return to the
river via the Palisade Pipeline would contribute an average daily flow of about 50 cfs, or 9,000
AF over the 3-month period. Actual flows would be highly variable, ranging between 0 and 120
cfs (the design capacity of the pipeline), and probably decrease in future years, as the Association
learns to operate the modernized system to match supplies with demand.

The ‘with Canal Improvements® scenario increased 15-Mile Reach flows by 10-11 percent in all
3 years, but the volume of the increase varied. The factors which account for the variations are
related to water supply and use conditions of each year. The greatest increase occurred in 1993,
the wettest year. In 1993, under both scenarios, flows in the river were adeguate to deliver a full
supply to the irrigators and the Grand Valiey Power Plant, so no HUP surplus water was
released. In the drier years, the flow increase of the ‘with Canal Improvements’ scenario used
about half the water conserved by the canal improvements. The rest of the conserved water is
stored as HUP surplus in Green Mountain Reservoir (see Cumulative Impacts).

Impacts to Other Water Rights. Upstream HUP beneficiaries rely on storage in Green
Mountain Reservoir to lessen impacts of the Grand Valley water rights placing the ‘Cameo cail.’
Water users who are not HUP beneficiaries want assurance that delivery of water conserved by
GVWM does not affect their water rights.

Indicator: Change m frequency or magnitude of the ‘Cameo call.’

Existing Conditions: The combined water rights of all Grand Valley irrigators comprise a
group of absolute rights with varying diversion amounts and priority dates between 1882 and
1918. Collectively, these rights have served as a control on subsequent water development
throughout the basin. Placement of what is known as the
‘Cameo call’ by this group of rights must be examined in
any assessment of water availability upstream. Its name

6 - PRIORITY OF CAMEO RIGHTS
(Irrigation Season)

originated because the call is administered according to Year |  Agency AE"ctf’s"')"t
flows recorded at the U.S. Geological Survey stream gage
on the Colorado River near Cameo, above where the 1882 | GVIC 520.81
u'il?utary ﬂ_ows of Pla!:eau Creek join the Colorado River. 1889 | PID | 80.00
This gage is a short distance above the Grand Valley
Project Diversion Dam. 1888 | OMID 10.20
1803 | MCID 40.00
When Colorado River flows at the Cameo gage fall below
2,260 cfs during the irrigation season, the Cameo call may 1807 | OMID 450.00
be placed. As part of the Orchard Mesa Check Settlemnent, 1808 | cvwWUA 730.00
the U.S. agreed to not exercise their 400 cfs power right to
1808 | US.* 400.00

require upstream junior rights to release water from
replacement sources or curtail diversions of those junior 1914 | GVIC 119.47
rights. Instead, only natural flows or HUP water surplus to 918 | PID 23.50
the needs of the HUP beneficiaries would be used to :
generate power at the Grand Valley Power Plant. If * U.S. water rights are for use at the Grand
natural flows are low and no surplus water is available, the Valley Power Plant.

Check could be operated to borrow water destined for the

GVIC.
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Impacts: If the surplus water agreement is completed, power production would only use
natural flows or surplus HUP water. If available, use of surplus water would be limited by the
capacity in the initial reach of the Government Highline Canal and/or Orchard Mesa Power
Canal. Thus, HUP beneficiaries and junior upstream water users would not be affected by use of
conserved water to generate power. In addition, the reduced diversion demand of the
Association’s irrigation rights would result in a decrease in frequency and/or magnitude of the
Cameo call. Therefore, upstream water rights of entities that are not HUP beneficianies would
benefit by the proposed canal improvements and surpius water agreement.:

Protect Delivery of Conserved Water to the 15-Mile Reach. To realize the full benefit of
Sfunding GVWM, Recovery Program participants need to protect delivery of conserved water
supplies to the 15-Mile Reach under Colorado water law.

Indicator: Amount of increased 15-Mile Reach flows, including HUP surplus water, that is
protected from diversion.

Existing Conditions: The Federal agencies participating in the Recovery Program have
agreed to comply with the provisions of State water law, and rely on each of the upper basin
states to legally protect water supplied to the fish. Under Colorado water law, only the CWCB
may obtain a water right for instream flow purposes. In addition, the State can protect delivery
of the water released from a reservoir from diversion by upstream users. However, the Division
Engineer can only protect delivery of stored water to a use that is compatible with the beneficial
uses identified in the water right for the storage reservoir.

Generating hydropower at the Grand Valley Power Plant is a use of surplus water that is
specifically called for by the Seftlement. It is compatible with the Federal authorization and
State water right decrees for Green Mountain Reservoir. Therefore, the State Engineer can
protect delivery of surplus water to the Power Plant (and thus indirectly to the 15-Mile Reach)
from diversion by intervening appropriators.

Hydrologic studies for the Orchard Mesa Check Case show water held in Green Mountain
Reservoir is often “surplus’ to the needs of its historic beneficiaries, which includes Grand Valley
irrigation entities, with the HUP content averaging about 28,000 AF at the end of the irrigation
season.

In 1992 and 1994, the CWCB filed for instream flow rights for the 15-Mile Reach as part of the
Recovery Program that were recently decreed (see Table 4). Water in the 15-Mile Reach would
be protected from diversion by the CWCB’s instream flow right. Table 4 summarizes filings of
the CWCB during the irrigation season months.

Table 4 - CWCB’s 1992 and 1994 Instream Flow Filings for the IS-Milé Reach (cfs)

Apr May Jun Jul Aug Sep QOct
1992-Summer Flow 581 581 581
1994-Return Flow 300 300 300 | 300 300 300 300 |
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CWCB’s 581 cfs instream flow right in July-September is equivalent to the sum of water
discharged from the Orchard Mesa Pumping Plant and Grand Valley Power Plant. In August and
September, this right would protect tailrace flows from the power plant that flow into the
15-Mile Reach. The 300 cfs year-round return flow right represents the largest gain measured
within the 15-Mile Reach that is attributable to return flows. In October, protection of 15-Mile
Reach flows from diversion would be limited to 300 cfs.

Impacts: Previous sections identified an average of about 28,400 acre-feet of water
expected to be conserved by the proposed canal efficiency improvements, and that some of the
conserved water would be stored in the HUP of Green Mountain Reservoir. Table 5 shows how
use of HUP water, including surplus water, changes if the canal improvements are made. Ina
wet year, such as 1993, no HUP surplus water was released. In the drier years, about half the
water conserved by the canal improvements was used to increase 15-Mile Reach flows. The
amount of water supplied to the 15-Mile Reach would vary, and a portion of the increased flow
would be from surplus HUP water delivered to the Grand Valiey Power Plant.

Table 5 - Estimated Use of HUP Water in Green Mountain Reservoir (acre-feet)

1992 1993 1994

without with without with without with

Canal Canal Canal Canal Canal Canal

Improve- | Improve- | Improve- | Improve- | Improve- | improve-

ments ments ments ments ments ments

Natural Flow Shortage 20,520 20,464 0 0 10,413 8,601
Releases

Surplus Deliverable to GV 27,784 16,257 0 0 28,958 19,551

Power Plant

Surplus in excess of canal 17,216 28,779 65,500 65,500 26,129 37,348
capacity

Winter Reserve 500 500 500 500 500 500

Total 66,000 66,000 66,000 66,000 66,000 66,000

The amount of surplus water delivered under the proposed surplus water agreement in the drier
than average years decreases with the canal improvements. At the same time, delivery of natural
flows increases with the canal improvements, resulting in the overall 10-11 percent increase in

15-Mile Reach flows discussed in previous sections.

Increased 15-Mile Reach flows that come from the tailrace of the Grand Valley Power Plant, no
matter if they originated from the diversion of natural flows or surplus HUP releases, would be
protected from diversion because: 1) GVIC’s diversion rights have been satisfied by natural
flows or the release of HUP water and 2) no other intervening rights have been decreed. In
August and September, CWCB’s recently decreed instream flow right for 581 ¢fs would protect
flows in the reach from diversion by future appropriators. In October, only 300 cfs would be

protected by CWCB’s return flow right.
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This analysis also shows that conserving water by making the canal improvements greatly
increases the amount of HUP surplus water that could be managed to augment flows in the
15-Mile Reach. It also shows that additional instream flows may be needed to protect increased
15-Mile Reach flows from diversion by future appropriators. (See Cumulative Impacts section.)

Compliance with the Clean Water Act. Construction of the Palisade Pipeline and Highline
Lake Pump Station will involve discharge of water to the Colorado River and Highline Lake,
respectively, and may involve placement of fill in the waters of the United States.

Indicators: Need to obtain permits or certification to comply with the Clean Water Act.

Existing Conditions: Under existing project operations, water carried in the canal is spilled
into natural drainages (see Table 1) when no longer needed to maintain the required water
surface elevation to service the lateral headgates. Water spilled from Camp 7 is stored in
Highline Lake. Water spilled into the washes combines with return flows of irrigation water and
returns to the Colorado River. Due to chemicals, salts, selenium, and sediment in irrigation
return flows, the quality of canal spill water is better than the quality of the return flows. Canal
spills dilute concentrations of pollutants to the river from the washes.

Impacts: Compared to No Action, the elimination or reduction of spills in the fate summer
months would increase concentrations of total dissolved solids (salts), selenium, and sediment in
the return flows of the washes. This is because the dilution effect of the ‘cleaner’ spill water is
removed. As the lower flows return to and mix with increased flows in the river, no detectable
change in dissolved solids concentrations are expected in the river environment.

Under the No Action alternative, no discharge of sediment or placement of fill material would
occur in the river or at Highline Lake due to construction activities. During installation of the
proposed Palisade Pipeline, a minor amount of fill and materials to stabilize the bank may need
to be placed where the Palisade Pipeline would discharge into the Colorado River. The proposed
Highline Lake Pump Station intake structure would be built against a steep bank along the

Camp 7 arm of the lake. Its construction would occur in the winter, and may require placement
of a coffer dam. The pump station foundation would cover about 500 square feet. About 75
cubic yards of material would be excavated.

Mitigation Measures. If required following consultation with appropriate agencies,
Reclamation would obtain Section 402 water quality certification, a 404 Permit for the dredging
or fill placement during construction, and/or a discharge permit under the Clean Water Act prior
to constructing and/or operating the Palisade Pipeline and/or Highline Lake Pump Station.

Fish an ildlife
Over the last year, Reclamation staff has had numerous meetings and discussions with FWS staff
while planning GVWM. As a result, no general fish and wildlife issues were determined to merit

preparation of a planning aid memorandum under the Fish and Wildlife Coordination Act.
Preparation of a final report has been requested (See Attachment B).
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Selenium Contamination. What effect will reducing spills into the washes, thus increasing
selenium concentrations, have on fish and wildlife using habitat of the washes?

indicator: Change in selenium concentrations with respect to threshold levels.

Existing Conditions: A variety of birds, small mammals, and amphibians use riparian
habitat lands along the river and washes throughout the Grand Valley. The river has relatively
high levels of salinity and selenium which are two major water quality factors affecting fish and
wildlife resources. Selenium, a trace element that occurs naturally in some of the soils in western
Colorado, is toxic in small concentrations to fish and wildlife. Water standards recently adopted
by the EPA and the State of Colorado to protect fish and wildlife in general is 5 micrograms per
liter (u.g/1), which is equivalent to 5 parts per billion (ppb). Lower waterborne concentrations of
2 ppb or less have been demonstrated to be hazardous to the health and long-term survival of fish
and wildlife populations as selenium levels in fish and wildlife accumulates through the food-
chain, causing harmful dietary toxicity and reproductive effects (Lemly, 1993).

Levels of selenium found in wetland and riparian habitat of the Grand Valley are known to harm
birds and fish in other places. As part of the west-wide National Irrigation Water Quality
Program (NFWQP), an interagency team based in Grand Junction is studying selenium
contamination related to irrigation drainage for the Grand and Uncompahgre Valleys, and will be
recommending measures that need to be taken to remediate problems they find. The NIWQP has
published 1991-92 results of trace element analyses collected from water, sediment and fish and
wildlife samples at many tributary washes that receive irrigation drainage water in the Grand
Valley as well as in the Colorado River (Butler et. al, 1994). Since 1993, the study has focused
on selenium as the primary trace element of concern. NIWQP sampling sites include locations
along each of the¢ washes affected by GVWM -- Persigo, Little Salt, Big Salt, East Salt and
Badger. Water chemistry data includes at least one winter-time (February) sample for each
wash, and show very high selenium levels (21-74 ppb) at very low, winter flows. Data for the
irrigation season months show selenium concentrations range from 6 to 10 ppb, which still
exceeds the 5 ppb standard. However, collection and analysis of fish and birds for selenium has
not found evidence of deformities or reproductive harm occurring to any fish and wildlife using
habitat of the washes.

Impacts: Persigo Wash, the most upstream wash (see Project Map), is located just below
a floodplain restoration site under study at the Walter Walker State Wildlife Area. Comparison
of flow levels measured on the sampling dates with spill data from the Canal Modernization
Study shows that spills contributed 20-45 percent of the total flow. Salt Creek is the most
downstream tributary that would experience changed hydrologic conditions. Two of its
tributaries would be affected. All spills into East Salt Creek would be eliminated. Deliveries of
irrigation water to the west end of the valley basically end at Badger Wash, and spills into it are
proposed to be greatly reduced. Comparing flows measured at the mouth with those spilled into
both East Salt Creek and Badger Wash shows that the canal spills account for 26-38 percent of
its flows.

GVWM would not cause any change in the winter conditions; they are believed to be dependent
on contributions from irrigation drainage return flows that would not change as a result of
GVWM. Reducing the dilution effects of spills in the washes during late summer and fall would
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increase selenium concentrations in the washes. For four of the affected washes (Persigo, Little
Salt, Big Salt, and East Salt), the dilution effect of all spills would be eliminated, and in Badger
Wash, the dilution effect would be substantially reduced. The aiready high levels of selenium
concentrations that fish and wildlife are exposed to in these washes would increase proportionate
to decrease in flows of the affected washes. Because these changes would occur in the late
summer months, and no evidence exists of harm to fish and birds found in the washes at current
levels, increasing selenium concentrations as a result of the canal improvements are not expected
to impact fish and wildlife. As agricultural land-use is converted to rural and suburban uses, it is
unknown if changes to water use and irrigation drainage practices will help or worsen potential
problems. Continued monitoring and fiture fimding of NIWQP remediation proposais shouid
help.

Increasing flows in the 15-Mile Reach during the late summer months may slightly improve
habitat conditions for fish and wildlife. As the increased flows move downstream and combine
with decreased flows from the tributary washes, water quality conditions may improve in a larger
area at the mouths of the washes. However, the magnitude of change is not expected to cause
any measurable change in selenium contamination levels found in floodplain habitat.

d cies

Compliance with the Endangered Species Act. To comply with consultation requirements of
Section 7 of the ESA, Reclamation is responsibie for submitting a biological assessment to the
Fish and Wildlife Service and requesting their concurrence in resulting conclusions prior to
taking action related to the Proposed Action.

Indicator: Initiation/conclusion of consultation under Section 7 of the ESA.

Existing Conditions: In a March 11, 1997 memorandum, the FWS identified nine species
that are listed under the ESA as threatened or endangered and may occur in the Grand Valley.
The black-footed ferret has not been observed in the Grand Valley, and depends on habitat that
would not be affected by GVWM. Riparian habitat conditions of the listed fish and bird species
that may be affected by the water conservation measures of GVWM have been altered by many
factors; water quality has changed from historic conditions, flow regimes have changed,
channelization has occurred, and non-native species are present. For the endangered fish, the
effects of depletions to the Colorado River above the Gunnison River confluence by all water
projects, including diversions into the Government Highline Canal, are simultaneously being
addressed by an on-going Intra-Service Consultation.

Impacts: If No Action is taken, and except for progress made by related actions of the
Recovery Program for the endangered fish, no change in the status of any of the listed species
would be expected. Reclamation completed a Biological Assessment for these species, and has
submitted it to the FWS (see Attachment B). This assessment concluded the Proposed Action
would not affect the black-footed ferret nor four listed birds species: bald eagle, peregrine falcon,
whooping crane, and southwestern willow fly catcher. It also concluded the Proposed Action
would not affect two of the four listed fish species: the bonytail and humpback chub. Beneficial
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impacts to the Colorado squawfish and razorback sucker resulting from improved habitat
conditions (increased flows) in the 15-Mile Reach are also discussed in the assessment.

Conservation Measures: Due to the beneficial effects of GVWM, Reclamation believes that
GVWM should be considered as a conservation measure, in and of itself, to offset jeopardizing
effects of historic Grand Valley Project operations. An additional conservation measure would
be for Reclamation to stop work in the event that any construction activities are thought to be
affecting any of the listed species, and consult with the FWS to determine measures needed to
protect the affected species.

Endangered Species Act Regulatory Relief for Grand Valley Irrigators. Irrigation districts
that divert water into the Government Highline Canal (the Association and Mesa County,
Palisade, and Orchard Mesa Irrigation Districts) want assurance their cooperation and/or
participation in implementing the GVWM proposal will result in regulatory relief under the ESA
by the FWS. A pre-requisite of the Association’s and OMID's cooperation in implementing the
Proposed Action is completion of ESA consultation activities, with a Biological Opinion that
addresses all the effects of their historic projects on the endangered fish and provides certainty
as to when/if consultation would be re-opened.

Indicator: Execution of agreements related to impiementation of the canal improvements
and execution of the surplus water agreement for the Grand Valley Power Plant.

Existing Conditions: Options for the scope of consultation were discussed with the FWS
and the districts. The irrigation districts’ concemns would best be met by formal consultation on
the jeopardizing effect of historic as well as proposed operation/actions related to the irrigation
projects, as compared fo the option of informally consulting on the ‘non-jeopardizing’ effects of
the GVWM proposal. At the same time options were being discussed, the FWS was initiating
work on the Intra-Service Consultation on the jeopardizing effects of stream flow depletions of
all historic water projects in the basin above the 15-Mile Reach. The Biological Opinion that
would conclude this consultation would verify and/or identify additional actions that would need
to be included in the Recovery Program for it to offset the jeopardizing effects of the historic
projects.

Impacts: Based on the GVWM Biological Assessment (Attachment B), and consistent
with regulations in 50 CFR 402.13, Reclamation expects that formal consultation under the ESA
will not be not necessary to implement GVWM. Therefore, resolution of the water users’
concerns is instead dependent on the Intra-Service Consultation and concluding Biological
Opinion. However, the Draft Biological Opinion will not be completed until sometime in 1998.
Reclamation has suggested that, in this future Opinion, the FWS should consider GVWM as a
conservation measure, in and of itsel, to offset jeopardizing effects of depletions to the 15-Mile
Reach by historic (pre-GVWM) Grand Valley Project operations. Resolution of this issue may

delay execution of the necessary agreements, and thus implementation of this Recovery Program
action.
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Vegetation and Land Use

Unique Geographical Features. Would the proposed action affect unique geographical
features such as: wetlands, wild or scenic rivers, refuges, flood plains, rivers placed on the
nationwide river inventory, or prime and unique farmlands?

Indicators: Loss of wetland or riparian values, loss of prime or unique farmland.

Existing Conditions: Wetlands supported by canal seepage and riparian communities
associated with waterways in the Grand Valley are described in the Environmental Impact
Statement for the Grand Valley salinity contrel improvements (Reclamation, 1986). Inner canal
banks are typically dominated by cattails or other grass-like vegetation. In some places below
the canal, patches of wetlands may be supported by seepage from the unlined canal. These
commumnities are characterized by willows, non-native tamarisk or Russian olive trees, and/or
grass-like vegetation. Isolated cottonwood trees along the canal are rare and valued for wildlife
habitat and aesthetics. Riparian communities along the Colorado River include forested wetlands
dominated by cottonwood trees, shrub-scrub communities dominated by willows or tamarisk,
and backwater marshes. The riparian corridor provides highly valued habitat and floodplain
functions, Prime farmland occurs throughout the valley, and is being lost to residential uses as
growth occurs.

Impacts: Canal bank vegetation would be removed during construction of the new check
sites; this occurs anyway during normal operation and maintenance activities. Loss of seepage
water along the new checks would be minor, and should not cause any loss of wetland habitat
values. Losses of prime and/or unique farmlands from development in the valley will continue
to be dependent on local land-use regulation, whether or not the proposed action is taken.

Construction Easements and Disturbances. Construction and operation and maintenance of
the canal improvements and Palisade Pipeline may affect landowners/residents.

Indicators: Progress in obtaining easements from landowners and response to complaints.

Existing Conditions: The Association was formed as a non-profit corporation in 1905 as
part of the Reclamation Grand Valley Project. Grand Valley landowners subscribed for shares of
capital stock in the Grand Valley Water Users’ Association via a Subscription for Stock. Article
XV, Section 2 of the Articles of Incorporation included in this Subscription for Stock grants to
the United States a righi-of-way over lands of stockholders in the Grand Valley Water Users’
Association for water development and related purposes. Reclamation used these rights in
constructing works of the Grand Valley Project, including the Government Highling Canal,
wherever they crossed lands in the Association’s service area. Rights-of-way needed in areas not
covered by the stock subscriptions would be acquired following negotiations with landowners.

Impacts: The proposed new checks and automation devices would be within the existing
canal cormidor. However, the area needed to construct the new checks would be about 300 square
feet, and extend beyond the existing right-of-way. Reclamation would exercise rights granted by
the Subscription for Stock to obtain temporary use of areas needed to construct the new checks.
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Lands needed for the Palisade Pipeline are not covered by stock subscriptions. Therefore,

temporary construction and permanent casements would be acguired based on negotiations with
landowners.

Affected landowners for the proposed check locations and the Palisade Pipeline have been
informed of the proposal. Discussion and resolution of their concerns are underway. Disturbed
areas outside the canal corridor would be restored after construction is complete.

During construction, an increase in noise and traffic would occur. Reclamation has not been
advised of any concerns for disturbances during construction.

Mitigation Measures: Measures would be taken on a case-by-case basis to minimize
disturbances to landowners during construction.

C Resources

Modernizing the Historic Canal. The Government Highline Canal and Orchard Mesa Power
Canal are considered eligible to the National Register of Historic Properties. 1t is not known if
cultural resources exist in the areas of the proposed Palisade Pipeline and Highline Lake Pump
Station. Reclamation needs to avoid adverse effects to historic properties.

Indicator: Potential for adverse effects to eligible features.

Existing Conditions: In consultation with the State Historic Preservation Officer (SHPO),
the Government Highline Canal and Orchard Mesa Power Canal were included in a group of six
properties related to the Grand Valley Project, considered to be eligible for inclusion in the
Register (Colorado Historical Society, 1985). Their eligibility was based on their importance in
development of western Colorado and their significance in representing early Federal water
projects. The eligibility determination recognizes these properties require continuous
modification and repair to ensure they function as a vital part of the agricultural economy which
they serve. '

The Government Highline Canal was constructed from 1912 to 1917 by Reclamation (then the
U.S. Reclamation Service), and the course of the canal has not been significantly altered since its
construction. Reclamation has conducted surveys of the canal corridor and areas to be impacted
by various rehabilitation and betterment programs, the Colorado River Basin Salinity Control
Program, and routine operation and maintepance activities.

The Orchard Mesa Power Canal was constructed between 1922-24, shortly after the Orchard
Mesa Division became part of Reclamation’s Grand Valiey Project. After water in the
Government Highline Canal is diverted through the Colorado River (Orchard Mesa) siphon, it is
carried about 3 miles in a unique bench flume/aqueduct to the common forebay of the Orchard
Mesa Pumping Plant and Grand Valley Power Plant. Periodic and routine maintenance
activities and various rehabilitation and betterment programs have been carried out on the entire
Orchard Mesa Division of the Grand Valley Project. Parts of the Orchard Mesa Power Canal

31



bench flume/aqueduct and the siphon were rebuilt in 1962, and other portions were reconstructed
in the 1980's.

Impacts; It is unlikely cultural resources will be found in the highly disturbed areas of the
Highline Lake Pump Station. However, surface surveys of the areas to be disturbed will be
conducted. Reclamation would consult with the SHPO to ensure any findings are protected.

Past consultation with the SHPO for Grand Valley salinity control improvements included
addition of canal checks, of which eight were installed. This consultation concluded with a
determination that the changes would not adversely affect historic qualities of the Government
Highline Canal.

Proposed modifications and/or automation of original water control structures along the canals
may affect their historic nature. Reclamation is reviewing and updating records for affected
canal system structures, and will consult with the SHPO to determine if mitigation measures are
necessary to ensure effects are not adverse.

Mitigation Measures: Prior to constructing the Palisade Pipeline and Highline Lake Pump
Station, Reclamation will conduct a surface (Class 3) cultural resource survey over areas to be
disturbed. During construction, Reclamation will stop work in the event evidence of a
subsurface cultural resource is found, and consult with the SHPO to determine if protection
measures are needed. For the eligible properties, mitigation measures considered necessary to
avoid adverse effects will be specifically documented in consultation with the SHPO. Measures
related to maintenance of the historical record for the canal properties may include a review and
update and/or completion of site forms for affected canal structures, including recording of
structures that serve as a good example of irrigation practices at the time they were installed.

Indian Trust Assets

Indian Trust Assets (ITAs) are legal interests in property held in trust by the United States for the
benefit of Indian tribes or individuals. Lands, minerals, and water rights are examples of trust
assets. The United States, with the Secretary of the Interior as trustee, is responsible for
protecting and maintaining rights reserved by, or granted to Indian tribes or individuals by
treaties, statutes and executive orders. Reclamation policy, established as directed by Secretarial
Order 3175 and the Commissioner’s memorandum of November 1993, is to protect American
Indian Trust Assets from adverse impacts resulting from its programs and activities when
possible. '

Various bands of Ute Indians traditionally occupied lands in western Colorado, Utah, and New
Mexico. Tribal reservations now include the Southern Ute and Ute Mountain Ute Reservations
in southwestern Colorado, and the Uinta and Ouray Reservations in northern Utah. The northern
Colorado bands, the Paianuc (Grand River) and Yamparika (White River), appear to have been
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more closely associated with areas affected
by GVWM than the southern Colorado
bands. Historical events resulted in the
northern bands removal from Colorado to
the Uintah Reservation in Utah in 1880.
Since 1947, the Utes have won settlement
claims for lands and resources in Colorado
and Utah. However, Reclamation is not
aware of any trust assets being located in
the Grand Valley or of any claims to assets
associated with the Grand Valley Project or
Green Mountain Reservoir of the CBT
Project. Reclamation, therefore, believes
GVWM would not affect ITAs.

Environmental Justice

Executive Order 12898 established
environmental justice as a Federal agency
priority to ensure that minority and low-
income groups are not disproportionately
affected by Federal actions.

No areas in the Grand Valley are dominated
by minority or low-income groups. No
comments were received from any minority
or low-income groups following
publication of local newspaper articles
about the GVWM proposal. Additional

1873 - In Colorado, treaty settles Southern Ute bands

7 - SOME IMPORTANT DATES IN UTE HISTORY

1864 - In Utah, the Uintah Valley Reservation set

aside by Act of Congress of May 5, 1864, as
proposed by President Lincoln in 1861.

1868 - The Great Ute Treaty left Colorado Utes with

a reservation covering about a quarter of the
ColoradoTerritory, stretching from west of
Gunnison, Colorado to the Utah line, and
south of the White River drainage to New
Mexico. The northern agency established by
this treaty was at White River.

on reservation in southwestern Colorado.

1879 - Indians clash with Agent Nathan Meeker and

federal troops at the White River Agency.

1880 - Colorado Utes forced to sign agreement

removing the White River agency bands to
the Uintah Reservation in Utah.

1886 - Uintah and Ouray agencies consolidate.
1888 - Act provides for survey and allotments on the

Uintah Reservation.

1896 - Colorado’s Southern Utes and Utah’s

Northern Utes organize the Confederated
Bands of Ute Indians obtain compensation
for lands taken from them.

1898 t01995 -Uintah and White River Utes sell land

to Uncompahgre Utes. Despite Ute
objections, officials complete allotments and || -
open Uintah Reservation to settlers.

_ opportunities to comment will occur following release of the Draft EA. The Proposed Action
does not involve any population relocation, health hazards, hazardous waste, property
condemnation, or substantial economic impacts. Therefore, no low-income or minority
communities are expected to be affected in any disproportionate way as a result of the Proposed

- Action.

Recreation Resources

Impacts at Highline Lake State Park. The proposed pump station will be consiructed in an
arm of the lake used by park visitors. Changes in spill patterns in August-October, use of the
pump station, and using Highline Lake as a buffer reservoir may cause water quality changes at
Highline Lake Reservoir that affect its use for water-based recreation.

Indicator: Impacts to park visitors; closure of park due to excessive bacterial counts.
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Existing Conditions: Highline State Park is the largest water-based park in the valley. The
surface area of Highline Lake, when full, is 140 acres. Water from the Camp 7 spillway
constitutes essentially all its water supply. No public safety problems have been reported for the
spillway. A bridge for a new trail around the lake was recently constructed about 200 feet below
the Camp 7 spill. As the canal fills in April, spills typically fili the lake before public use during
the recreational season. Water quality samples are taken weekly at the lake, and currently show
no problems with meeting public health/water quality standards for bacterial counts,

Impacts: The Highline Lake Pump Station would be in an enclosed, secured building that
would be tucked into the bank at the head of the Camp 7 spillway arm. Noise from the pumps
would be muffled by the building, but probably could be heard outside it. The station and
(raptor-proof) above-ground power lines would be slightly visible to trail users.

The net reduction of Camp 7 canal spills into the lake would occur in August through October.
Decreases in August would be of most concern, since this is at the end of the recreation season.
In September, the spills would steadily decrease. By October, as delivery demands go below
100 cfs, spills would increase. Pump station operation studies showed pumping would cause
daily water levels to fluctuate less than 1 foot. Reclamation does not believe this amount of
fluctuation will cause any measurable increase in shoreline erosion. It is not known if the
decrease in dilution effects from the spills would cause bacterial counts to exceed public health
standards, resulting in park closures. Future monitoring would indicate if the lake has water
quality problems that present a public heaith problem. If so, staff from the State Park would
work with the Association, Colorado Water Conservation Board, Colorado State Engineers
Office and Fish and Wildlife Service to determune if operational changes related to pumping
and/or spill patterns into the lake are appropriate. The Association will manage the canal system
in a manner that is consistent with water rights for the Grand Valley Project and that will not
interfere with the Association’s ability to meet demands for irrigation water.

Q- ic

Construction of the canal improvements is a relatively small project that may create jobs for 4 to
10 workers, primarily during the next two winters. This should introduce a small amount of
money into the local economy, and is not expected to place 2 strain on public services such as
schools or transportation.

Funding: Local water users feel they should not be asked to pay for fixing endangered fish
problems caused by historic uses of Colorado River water. Many residents feel water projects to
benefit endangered fish are a waste of taxpayers’ money.

Indicator: Dollar cost to water users. Cost effectiveness ($/AF of conserved water).

Existing Conditions: Local water users are not being asked to pay for the project. Initial
costs of the Canal Modernization Study and Reclamation’s costs associated with the Orchard
Mesa Check Case Settlement were funded through Federal appropriations. Costs of planning
GVWM (canal model runs, drafting agreements, hydrologic analyses, scoping, and preparation of
this EA) have, to date, been covered under Federal appropriations by Reclamation as part of the
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Recovery Program. For the State’s share in the Recovery Program, the CWCB has appropriated
funds to cover increased operation and maintenance costs over a 50-year period. Recovery
Program participants are also seeking long-term funding legislation that would involve cost
sharing between Federal and State sources. Program participants are available, upon request, to
discuss the importance of recovering the fish and complying with the Endangered Species Act.

Impacts: If No Action is taken, the Recovery Program would continue to seek long-term
funding legislation and annual appropriations from Federal and State lawmakers for flow and
non-flow activities, including looking for water to maintain habitat from other sources. Total
estimated costs of $8.4 million for planning, installing, operating and maintaining the
improvements equates to a capital cost of $300 per acre-foot of conserved water. Based upon a
50-year project life and using Reclamation’s planning interest rate of 7.375 percent yields an
annualized cost of about $22.50/acre-foot/year. For comparison purposes, costs of developing
new water supplies, for any purpose, typically range from $2,000 to $5,000 per acre-foot.

uiative acts

Delivering surplus Green Mountain Reservoir water to the 15-Mile Reach. Some Federal
and State officials have concerns regarding the Federal authorization for the CBT Project
and/or State water right decrees for Green Mountain Reservoir as they relate to delivery of
surplus water o uses that indirectly benefit endangered fish.

Indicator: Release/protection of surplus HUP water to meet 15-Mile Reach flow
recommendations.

Existing Conditions. Analyses for the Orchard Mesa Check Settlement Case showed there
have been many years when surplus water in Green Mountain Reservoir could have been made
available for release to benefit the fish. The long-term average for the content of the reservoir
shows about 28,000 acre-feet of water remained in the HUP on November 1. Reclamation has
released this water during the winter months to generate power and make room for spring runoff.
The Orchard Mesa Check Case settlement, including operation criteria for the HUP, was agreed
to by many State officials and representatives of the Managing Entities

Impacts. Whether or not the canal improvements are made, generating hydropower at the
Grand Valley Power Plant is a use of surplus water that is compatible with the Federal
authorization and State water right decrees for Green Mountain Reservoir. It is also consistent
with operating policy for Green Mountain Reservoir and required by the Orchard Mesa Check
Case settlement.

In most years, the reduced diversion demand resulting from the canal improvements would
increase the amount of natural flows, and decrease the amount of surplus water that would be
delivered to the Grand Valley Power Plant under the proposed agreement. This, in turn, would
increase the amount of HUP water in Green Mountain Reservoir that could be declared surplus
and be delivered to other uses that also benefit the fish (see Table 3). Legal issues should be
addressed along with other issues as they relate to options for release of additional surplus HUP
water to benefit the Colorado River endangered fishes. Resulting recommendations, due in
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September 1998, would cover surplus water supplies that may, or may not, be a result of
conserving water by the canal improvements.

Sufficient Progress of the Recovery Program. The FWS annually reviews accomplishments of
the Recovery Program to determine if the Program is making sufficient progress to continue to
serve as the reasonable and prudent alternative to avoid jeopardy. GVWM actions have been
cited as actions that must be completed to show progress. It is important to historic and future
water users that completion dates for GVWM activities are met.

Existing Conditions: Since the Program was established in 1987, the FWS has completed
over 400 Biological Opinions to conclude consultations required by the ESA on depletive water
projects. These favorable opinions cite the Recovery Program as the ‘reasonable and prudent
alternative’ to avoiding jeopardy and adverse modification of critical habitat caused by depletive
effects of water projects on the endangered fishes. An example of how the Recovery Program
functions to provide ESA regulatory relief to water users is provided by a consultation now
underway for a local domestic water project. Ute Water Conservancy District provides domestic
water supplies to residents throughout the Grand Valley who are not served by municipal water
providers such as the City of Grand Junction, Town of Palisade, or Clifton Water District. A
main pipeline, which runs along Plateau Creek and crosses a mixture of private and public lands
as well as the state highway right-of-way, carries high quality water from the Grand Mesa to a
treatment plant near Palisade. After 30 years of operation, the pipeline needs to be replaced. In
addition, it needs to be enlarged to meet future requirements of Ute’s customers as the Grand
Valley’s population increases. The August 1997 draft Biological Opinion for this Plateau Creek
Pipeline Replacement Project reads:

“The Service has determined that the Recovery Program can serve as the reasonable and
prudent alternative to avoid jeopardy to the endangered fish and destruction or adverse
modification of critical habitat caused by the Project’s historic depletions provided that the
Grand Valley Water Management Project, Plan item 1.A.3.c.(3)(f), is completed on
schedule. ...Construction and implementation ... is scheduled for September 1997 through
April 1999.” (emphasis added) '

Thus, biological opinions rely on the Recovery Program to function as the reasonable and

. prudent altemative for depletive effects of water projects. Annual reviews of the program’s
progress also verify the degree to which the program can serve this function for a specified level
of new and future depletions. In their June 1996 review, the FWS raised the level of new
depletions from 1,500 AF to 3,000 AF, but in doing so they also identified concems about
“progress to formalize agreements to protect ... Green Mountain Reservoir surplus water.” This
is the proposed agreement to deliver surplus water to the Grand Valley Power Plant.

Impacts: Implementation of GVWM, along with other flow and non-flow Recovery
Program actions, is planned to establish self-sustaining populations of the endangered fish to
allow for future de-listing of the species under the ESA.

If No Action is taken, or if construction of the improvements and/or execution of the surplus
water agreement as scheduled by the RIPRAP is delayed, the FWS may determine the Recovery
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Program is not making sufficient progress to recover the listed Colorado River fish species. This
would mean the Recovery Program may not continue to serve as the reasonable and prudent
alternative to historic and/or new depletions of water projects. Federal approvals of water use
and development projects may instead require individual water project proponents and existing

water project operators to mitigate for their own water depletions. This may trigger a regulatory .~

confrontation between resource protection and development that would benefit neither the native
or endangered fish nor water use and development. Timely completion of all measures proposed
by GVWM would help ensure sufficient progress is made so the Recovery Program continues to
benefit many projects throughout the basin, now and in the future.

Coordination with Other Recovery Program Activities. GVWM is one of many actions (o be
coordinated with other Recovery Program activities to help recover the fish and allow for water

development and use to proceed in a manner
compatible with applicable State and Federal
laws.

Indicator: Progress in providing a
protected supply of water to the 15-Mile
Reach.

Existing Conditions: Flow-related
Recovery Program activities are discussed

under the Related Projects section of Chapter 1.

Since 1988, 10- to 20-thousand acre-feet have
been delivered to the 15-Mile Reach from
Ruedi Reservoir under an annual agreement.
Work is ongoing toward coordinating reservoir
operations, and developing water delivery
agreements from Wolford Mountain and Ruedi
Reservoirs.

The State water court recently awarded decrees
for the CWCB’s 1992 and 1994 instream flow
filings for the 15-Mile Reach. In 1995, the
CWCB filed an application for an additional
instream flow water right that considered water
availability and the FWS flow
recommendations. Many issues are under
discussion with opposers to the filing.

Completion of the Recovery Program study to
identify options for delivery of additional
surplus water from Green Mountain Reservoir
should help supply additional water that is
conserved by the canal improvements to the
15-Mile Reach.
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8 - CWCB's 1995 INSTREAM FLOW FILING

The Coilorado Water Conservation Board’s 1995
instream flow filing is described by different
components:

Base Flow Water Right - would limit future
impacts to the endangered fish and their habitat
during low flow conditions. For the 15-Mile
Reach, the right varies from a low of 680 cfs in
September to a high of 2,000 cfs in May and
June.

Carve Out - seeks to protect up to 100,000 AF of
water for future development of new
conswmptive uses. It needs to be distribuied on a
monthly or seasonal basis to assure its utility;

Recovery Flow Water Right - which consists of
all remaining flows in excess of the Carve Qut,
as a first step in a long-term effort to mimic the
natural hydrograph; and

Modifiable Portion of the Recovery Fiow Right -
includes an additional 300,000 AF, which may
be added to the Carve Out for future
development, even if other Recovery Program
Participants withhold their consent. It has been
identified to assure that the people of Colorado
will not be deprived of the beneficial use of
waters available by interstate compacts.

Source: [nstream Flow Water Rights for
Endangered Fishes in Colorads. Colorado Water
Conservation Board, Department of Water

Resources. January, [996.




Impacts: Efforts to complete related Recovery Program studies and actions to provide a
protected supply of water to the 15-Mile Reach will continue, whether or not GVWM is
implemented. Table 3 in the Water Resource Section showed that making the canal
improvements in conjunction with executing the proposed surplus water agreement would
increase flows in the 15-Mile Reach by 10-11 percent in the late summer irrigation months.
GVWM would not help meet flow recommendations during spring runoff that other Recovery
Program actions are designed to address. The increase includes consideration of 20,000 acre-feet
of Ruedi Reservoir releases. It does not include amounts of conserved water that could not
physically be delivered from Green Mountain Reservoir to the Grand Valley Power Plant under
the proposed surplus water agreement.

Options for delivering additional surplus HUP water from Green Mountain Reservoir, the
Coordinated Reservoir Operations and 15-Mile Reach Strategy Groups of the Recovery Program
are all challenged with identifying feasible measures to meet 15-Mile Reach flow
recommendations, considering current and future outlook from all sources, especially during the
runoff months. I the canal improvements are made, protecting deliveries of additional supplies
of conserved water would be considered in conjunction with upstream supplies and demands.

It is not known how or if GVWM contributions can be measured in terms of showing population
respense(s) of the listed fish species. The Biological Opinion that would conclude the Intra-
Service Consultation on the depletive effects of all water projects above the 15-Mile Reach
should confirm and/or direct future actions planned under the Recovery Program aimed at
offsetting depletions and other factors that will help 10 show measurable progress in recovering
the endangered fish.
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CHAPTER 4 - CONSULTATION AND COORDINATION

Scoping for Draft Envir. ental Agsessment

The Association was involved in the Canal Modernization Study to ensure their needs would be
understood, system reliability would be maintained, and their water rights would be protected.

A technical committee of water experts from throughout the State also reviewed results of the
Canal Modernization Study, and have provided input in the course of discussing issues as the EA
was being prepared. This committee includes representatives of the affected Grand Valley
irngation entities and objectors to the Orchard Mesa Check Case, and Managing Entities for
Green Mountain Reservoir.

The issues listed in Chapter 1 were identified during informal scoping with potentizally affected
interests to gnide preparation of this EA.

A News Release was published in local newspapers as preparation of this EA was begun. A
scoping paper was prepared and distributed upon request. Responses were recorded and
incorporated into analyses for the EA.

Consultation with other Agencies

Informal coordination and consultation with the Fish and Wildlife Service is underway to comply
with the Fish and Wildlife Coordination Act and Endangered Species Act (see Attachment B).

When available, Reclamation will submit preliminary designs for the Palisade Pipeline and
Highline Lake Pump Station to the Army Corps of Engineers and Colorado Water Quality
Control Division to comply with requirements of the Clean Water Act.

Various divisions of the Colorado Department of Natural Resources have been and will be
involved in formulation of the proposed action and review of this EA, both as participants in the
Recovery Program and as advisors and reviewers.

To comply with the National Historic Preservation Act, consultation with the State Historic
Preservation Officer will include submission of results of the re-evaluation of eligible properties
for the National Register of Historic Places in light of proposed changes.

Information on the Proposed Action and this EA is being sent to tribal governments and the
Bureau of Indian Affairs for their consideration.
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ATTACHMENT A
Hydrology Analysis for the
Grand Valley Water Management
Draft Environmental Assessment

The Grand Valley Water Management proposal (GVWM) would allow water conservation
through reduced diversions at the Grand Valley Diversion Dam in August, September, and
October. Diversion reductions could affect surplus storage in Green Mountain Reservoir,
delivery of surplus water to the Grand Valley Power Plant, and flows in the 15-Mile Reach of the
Colorado River.

| Background

During the irrigation season, demands for water change daily based on variations in crops and the
weather. The Grand Valley Water Users Association (GVWUA) must keep 55 miles of canal
full enough to meet demands along its entire length at any time. This isn’t a problem during the
‘peak irrigation season, since the amount diverted is about the same as the demand. When
demand drops off in August through October, the amount diverted often exceeds demand. In
October, irrigation demand can drop to about 150 ¢fs. However, it is not possible to reduce the
canal flow to 150 cfs because about 400 cfs is required to keep the water level high enough to
reach all headgates.

Water diverted that exceeds demands is *administratively spilled.” An average of 31,400 acre-
feet is currently spilled during August through October each year. Under present conditions, the
water 1s spilled into several washes and into Highline Lake. The spilled water returns to the
Colorado River downstream from the 15-Mile Reach.

Table 1. Estimated average volume of administrative spills

August through October
Spill Avera;e - Average decrease
Location Spill Volume $pill Volume with
without GVWM with GVIWM GVWM
(AF) {AF)

Persigo Wash 2,500 0 100%
Little Salt Wash 2,000 o 100%
Big Salt Wash 1,100 0 100%
Highline Lake 10,700 1,700 84%
East Salt Wash 5,400 1} 100%
Badger Wash 9,700 1,300 87%
Palisade Pipeline 0 9,000 N/A
Total Spill 31,400 12,000 19,400
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GVWM canal improvements would help match the amount of water diverted into the canal to
irrigation demands. A series of water surface elevation control structures (checks) and a
pumping plant near Highline Lake would allow the GVWUA to reduce the amount of water
diverted and still keep the water level high enough to make deliveries to the headgates. The
Government Highline Canal Modernization Study (canal modemization study) estimates that
spills into the washes and Highline Lake would be reduced to about 3,000 acre-feet,

A proposed pipeline near Palisade would accommodate fluctuations in irrigation demand, allow
fine tuning of canal flow rate, and shorten the lag time for changes in flow rate. The 120 cfs
pipeline would discharge any excess canal water into the Colorado River upstream from the
Grand Valley Irrigation Company (GVIC) diversion dam. An estimated daily average of 50 cfs
during August through October, or about 9,000 acre-feet each year, would be diverted and
returned to the river through the pipeline.

Water discharged from the Palisade pipeline would be considered an operational or
administrative spill, and therefore would be available for diversion (e.g., by GVIC). Any flows
not diverted by GVIC would enhance flows in the 15-Mile Reach to benefit the endangered fish.

Hydrology Analyses

The canal modernization study analyzed the potential of GVWM to reduce administrative spills
and meet irrigation demands with reduced diversions. Daily diversion, spill, and irrigation water
order data were collected during the 1992, 1993, and 1994 irrigation seasons.

The 1996 Orchard Mesa Check Case water rights settlement (Check Settlement) also affects the
analysis of GVWM. The Check Settlement provides for declaring surplus storage conditions in
the 66,000 acre-foot Green Mountain Reservoir Historic User’s Pool (HUP). Surplus water can
then be delivered under contracts to industrial, non-consumptive uses. Part of the GVWM
proposal is to contract for surplus water for delivery to the Grand Valley Power Plant. Contract
deliveries could be administratively protected by the State Engineer’s Office to ensure that water
is not diverted before reaching the Power Plant.

A daily time-step hydrology model originally developed for the Check Settlement was adapted to
use data from the canal modemization study. Model runs were made using daily data for 1992,
1993, and 1994 (the years analyzed in the canal modernization study). Two different data sets
were used for each year: 1) historic diversion records (without GVWM), and 2) reduced
diversions (with GVWM). The reduced diversion data set includes 50 cfs for the Palisade
pipeline. Results from the model runs were used to analyze the potential effects of GVWM on:

+ surplus storage volume in the HUP

» capacity of canal systems to deliver surplus HUP water to the Grand Valley Power Plant
+ flows in the 15-Mile Reach of the Colorado River
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Reduced Diversions

The volume of irmigation water deliveries to the headgates would not change with GVWM.
Reducing the volume of administrative spills, however, would allow a corresponding decrease in
GVWUA'’s diversions at the Grand Valley Diversion Dam. Table 2 compares the historic
diversion to the reduced diversion with GVWM. The diversion volumes shown are for GVWUA
irrigation supplies only (flows at Indian Wash)®. The decrease of 19,483 acre-feet closely
corresponds to the spill reduction from Table 1 (19,400 acre-feet).

Table 2. GVWUA irrigation Diversions
August through Oclober (acre-feet)

Diversion Diversion Decreased Percentage

without with diversions decrease
Year GVWNM GVWM with GVWM | with

GVWM

1952 90,250 70,352 19,898 22%
1993 84,547 61,977 22,570 27%
1994 83,365 67,384 15,981 19%
AVERAGE 19,483

Effects of Reduced Diversions

In drier than average years (such as 1992 and 1994), modeling indicates that the reduced
GVWUA imgation demand results in decreased natural flow shortage releases from the HUP.
This increases the volume of surplus water stored in the Green Mountain Reservoir HUP.

In wetter than average years (such as 1993), there is typically no shortage of water. Little if any
water is needed from the HUP to augment stream flows for the HUP beneficiaries, and the entire
HUP may be surplus.

- Table 3 quantifies the effect of GVWM on utilization of the Green Mountain Reservoir HUP.
“Without GVWM?” shows the estimated HUP volumes given historic diversions and hydrologic
conditions, and operating under the terms of the 1996 Check Settlement. “With GVWM” also
assumes Check Seftlement operations with historic hydrologic conditions, but applies the
reduced diversion data set from the canal modernization study.

 Flow data for Indian Wash obtained from the canal modernization study.
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» Natural Flow Shortage Releases: this is the HUP volume released to satisfy the water
rights of the HUP beneficiaries when stream flow is insufficient to meet their demands.

*  Surplus Deliverable to GV Power Plant: this is the volume of surplus (not needed by HUP
beneficiaries) that could be delivered under contract to the Grand Valley Power Plant. This
volume is limited by the carrying capacities of the Government Highline and Orchard Mesa
Power Canals.

+  Surplus in Excess of Canal Capacity: this is the remaining surplus that could not be
delivered to the Power Plant.

+  Winter Reserve: As agreed in the Check Settlement, the end-of-season (November 1)
HUP volume must be at least 500 acre-feet to satisfy the winter needs of HUP beneficiaries.

Table 3. Green Mountain Reservoir
Estimated Usage of HUP (acre-feet)

1992 1993 1994

without with without with without with

GVAWM GVWM GVWM GVWHM GVWM GVWM

Natural Flow Shortage 20,520 20,464 0] 0 10,413 8,601
Releases

Surplus Deliverable to GV 27,764 16,257 0 0 28,858 19,561

Power Plant : :

Surplus in excess of canal 17.216 28,779 65,500 65,500 26,129 37.348
capacity

Winter Reserve 500 500 500 500 500 500

Total 66,000 66,000 66,000 68,000 66,000 66,000

In the 1993 model runs, no HUP releases were needed to augment stream flow shortages,
resuiting in the entire pool being surplus. Also in 1993, all available canal capacity was used to
deliver irrigation water and provide a full supply to the Power Plant, leaving no capacity to
deliver surplus HUP water to the Power Plant.

In the drier years, modeling indicates that the reduced diversions would result in decreases in
HUP natural flow shortage releases and HUP surplus deliveries to the GV Power Plant. This is
because stream flows that would have been diverted without GVWM become available for use in

the Power Plant.

Historically, all surplus HUP supplies have been stored until the end of the irrigation season
(November 1), and then released during the winter months for hydropower generation at Green
Mountain. The 1996 Check Settlement allows delivery of surplus suppl;es to non-consumptive

beneficial uses such as the Grand Valley Power Plant.
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GV Power Plant Return Flows

Table 4 shows that GVWM could result in a small increase to the volume of water that flows to
the Power Plant and returns to the river from the tailrace. Tailrace flows retumn to the upper end
of the 15-Mile Reach unless the Orchard Mesa Check is being operated to supply flows to GVIC.
In all three years modeled, GVIC received their full supply without operating the Orchard Mesa
Check; therefore, all tailrace flows were returned to the 15-Mile Reach.

Table 4. GV Power & Pumping Plant Return Flows

August through October (acre-feet)

without with increased | Percentage

Year GVWM GVWM flow with increase
GVWM

1992 123,207 127,524 4317 3.5%

1993 127,941 129,635 1,694 1.3%

1994 127,428 128,207 779 0.6%

Effect of GVWM on Flow in the 15-Mile Reach

Table 5 shows the estimated change in the volume of water reaching the 15-Mile Reach during
August through October. Both the with and without GVWM scenarios include HUP surplus
releases that would be deliverable to the GV Power Plant, return flows from the Power Plant, and
fish releases from Ruedi Reservoir (limited to 20,000 acre-feet per year). The with GVWM
scenario includes return flows from the Palisade pipeline (no pipeline flows were diverted by

GVIC in the years modeled).

Table §. Volume reaching the 15-Mile Reach

August - Dctober {(acre-feet)

without with increase | Percentage
Year GVWM GVWM | with GVWM increase
1992 148,410 163,401 14,991 10%
1993 278,943 309,033 30,090 11%
1994 141,980 155,849 13,869 10%

The 1993 flow increase is nearly equal to the sum of the reduced diversion from Table 2 and the
spills from the Palisade pipeline (22,570 + 9,000 = 31,570} . This indicates that most of the
water conserved through GVWM could benefit the endangered fish in wetter years like 1993.
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The 1992 and 1994 flow increases are less than the reduced diversion from Table 2. The
difference is held as surplus storage in the HUP.

Table 6 shows the estimated average monthly flow in the 15-Mile Reach. Both with and without
GVWM flows include HUP surpluses that would be deliverable to the Power Plant, return flows
from the Power Plant, and fish releases from Ruedi Reservoir (limited to 20,000 acre-feet per
year). With GVWM also includes all return flows from the Palisade pipeline (no pipeline flows
were diverted by GVIC in the years modeled).

The largest increase in flows is seen in the wettest year {1993). HUP surplus releases and canal
capacity to deliver the surplus were the same (zero) for both the with and without GVWM
scenarios in 1993, As a result, the conserved water flowed directly to the 15-Mile Reach. In
1992 and 1994, much of the conserved water was stored as surplus in the HUP, and could not be
delivered to the Power Plant (and indirectly to the 15-Mile Reach).

Table 6. Mean monthly late-season flow in the 15-Mile Reach (cfs)

Year Month without with Increased | Percentage
GVWM GVWN flow with increase

GVWM
1992 August 768 872 108 14%
September 821 893 72 5%
October 853 o1 68 8%
1993 August 1,879 2037 | 188 8%
September 1,418 1,542 124 9%
October 1,286 1,496 210 16%
1994 August 793 . 881 68 9%
Septemnber 782 857 65 8%
October 750 844 94 13%

Figure 1 shows the information from Table 6 in bar chart format. The U.S. Fish and Wildlife
Service’s flow recommendations for each year are also shown. The chart shows that GVWM
would help meet or exceed the fiow recommendations in 1992. In years like 1993 and 1994,

additional supplies would be needed to meet the Service’s recommended flows.
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Figure 1

Effect of Grand Valley Water Management on Flow in the 15-Mile Reach
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ATTACHMENT B

December 12, 1997

WCH-LWest
ENV-7.00
MEMORANDUM

To: Rick Kreuger, Assistant Field Supervisoxr, Fish and Wildlife
Service, 764 Horizon Drive, South Annex ZA, Grand Junction CO
81506-3946

From: Carol DehAngelis, Area Manager, Bureau of Reclamation

Subject: Cottpliance with Se¢tion 7 of the Endangered Species Act (ESA) and

the Figh and Wildlife Coordination Act (FWCA) for the Grand Valley
Water Management (GVHM} Project, Recovery Implementation Program
for Endangered Fish Species in the Upper Colorado River Basin
{Recovery Program), Colorado

As you are aware, the Bureau of Reclamation, in cooperation with other
participants of the Recovery Program and the Grand Valley Water Users’
Association, is completing planning activities towards implementation of the
GVWM proposal. GVWM proposes to 1) make efficiency improvements to the
@Government Highline Canal of the Bureau of Reclamation’s Grand Valley Project,
and 2) enter into a contract for the delivery of surplus water from Green
Mountain Reservoir, a feature of Reclamation’s Big-Thompson Project, to the
Grand Valley Power Plant. The GVWM is designed to conserve and supply water
to the 15-Mile Reach of the Colorado River above its confluence with the
Gunnison River in Grand Junction, Colorado. Enhancing flows in this reach is
considered important to the recovery efforts for the endangered Colorado
squawfish and razorback sucker.

Over the last vear, Reclamation and Fish and Wildlife staff have had numerous
discussions while planning GVWM. BAs a result of a meeting held on September
10, 1996, no general fish and wildlife issues were identified that would merit
prreparation of a planning aid memorandum under the FWCA. Discussions of
preliminary analyses relating to selenium contamination from irrigation return
flows resulted in the conclusion that GVWM would not cause significant harm to
fish and wildlife. Based on further discussions regarding the scope of
Section 7 consultation needed to implement GVWM, Reclamation is submitting the
enclosed GVWM Biological Assessment for your consideration.

The Bicleogical Assessment discusses potential effects of implementing the
Proposed Action on the nine species identified in your March 11, 1597, spedcies
list. For purposes of meeting Section 7 consultation convention, Reclamation
has concluded the Proposed Action may affect, but is not likely to adversely
affect the Colorade squawfish or razorback sucker, and would not result in
adverse modification to their critical habitat. GVWM is not likely teo affect
the humpbkack chubk, bonytail, black-footed ferret, bald eagle, peregrine
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falcon, or willow flycatcher. It is unlikely GVWM would cause any measurable
change to potential habitat of these species. No ‘taking’ of any listed
species is expected.

Overall, a beneficial effect on the Colorade sguawfish and razorback sucker is
expected due to increased flows in the 15-Mile Reach. Historic and future
depletions to Colorade River flows above the Gunnison River confluence,
including depleticons from Government Highline Canal diversions, are the
subject of an ongeing Intra-Service consultaticn. As a Recovery Program
action, Reclamation believes that GVWM should be considered a conservation
measure, in and of itself, teo offset jeopardizing effects of historic and
post-GVWM depletions from canal diversions within this Intra-Service
consultation.

Reclamation would inwvecke a ‘stop work’ provision during construction of any of
the canal improvements if activities are thought to be affecting any of the
listed species, and Reclamation would consult with the Service concerning
measures needed to protect the affected species.

Bagsed on the above conclusions from the enclosed assessment, and gonsistent
with regulations in 50 CFR 402.13, Reclamation expects that formal
consultation under the ESA will not be necessary to implement GVWM.

A Draft Environmental Assessment (EA) for GVWM summarizing impacts to fish and
wildlife will be sent to you for review under separate cover in December.

Your comments on the Draft ER, along with a concluding FWCA report and
response to the enclosed biological assessment and conclusions, is requested
by the close of the 30-day comment period for the Draft EA. This would allow
Reclamation to document compliance with the ESA and FHCA within the Final EA
for GVWM.

If you have gquestions, please call Lorrie West at {970} 248-0635.

/8/ Brent Uilenberg {(for Carcl DeAngelis)

Enclosure

oo LeRoy W. Carlson, State Supervisor
U.S. Fish & Wildlife Service
730 Simm Street, Room 292
Golden CO BO401

Jack Garner, Area Manager

Eastern Colorado Area Office

11056 West County Road 18E

Loveland CO 80537-9711 ({ea w/encl)

be: Regional Director, Salt Lake City UT
Attention: Tony Morton (UC-333), Christine Xaras (UC-320) {ea w/encl)

WBR:LWest:rb:12/3/97 :kruger3 . lw
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Grand Valley Water Management - Biologieal Assessment

The Bureau of Reclamation, in cooperation with other participants of the Recovery
Implementation Program for Endangered Fish Species in the Upper Colorado River (Recovery
Program) and the Grand Valley Water Users’ Association (Association) is proposing to
implement the Grand Valley Water Management (GVWM) project. By memorandum to the
Bureau of Reclamation (Reclamation) dated March 11, 1997, the Fish and Wildlife Service
(FWS) identified nine threatened or endangered species that may occur in the affected area of the
proposed Grand Valley Water Management (GVWM) project. The area that would be affected
by the Proposed Action is primarily in the Grand Valley of Mesa County, Colorado. The species
list includes the black-footed ferret, four bird and four fish species. GVWM is one of many
actions scheduled for completion under the Recovery Program. Reclamation has prepared this
biological assessment to meet consultation requirements under Section 7 of the Endangered
Species Act.

Proposed Action and Expected Results

GVWM is designed to conserve water and supply it to enhance stream flows and/or restore
habitat of two of the endangered fish species, the Colorado squawfish and razorback sucker. The
Proposed Action represents a combination of activities that, if implemented together, would
result in supplying a protected supply of conserved water to a reach of critical habitat considered
important to the recovery of these species, the 15-Mile Reach of the Colorado River above the
Gunnison River confluence in Grand Junction, Colorado. The Proposed Action is to:

+ Add seven new check structures (adjustable dams) in the Government Highline Canal and
a pump station at Highline Lake. Modernize the system with modifications to eight existing
checks and addition of devices 1o monitor canal water levels and automate operation of control
structures. Results of the Government Highline Canal Modemization Study (Irrigation Training
and Research Center, 1997) predict these improvements would reduce the volume of water now
spilied into the washes and Highline Lake in August, September and October from 31,400 to
3,000 acre-feet (AF). This significant savings of 28,400 AF would reduce flows in washes that
return to the Colorado River, downstream of the 15-Mile Reach.

+ Add a new canat spillway (the Palisade Pipeline) near Palisade. This location would
allow the Association to *fine-tune’ the canal flow rate to match demands for water as the canal
enters their service area and return unneeded diversions to the Colorado River, above the 15-Mile
Reach. Reclamation estimate that in August-October, a daily average of 50 cfs of water, or about
9,000 acre-feet of the above-mentioned administrative spills, would be returned to the river via
this pipeline. This amount may decrease as the Association gains experience in operating the
improved systermn. Because administration of water rights should ensure sufficient water is
already in the river to meet senior diversion rights of the Grand Valley Irrigation Company
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(GVIC), spills discharged to the river through the pipeline would flow through the 15-Mile
Reach.

4+ In accordance with the October 1996 Orchard Mesa Check Case Seftlement (Settlement),
develop an agreement for delivery of an initial block of surplus water from Reclamation’s
upstream Green Mountain Reservoir to the Grand Valley Power Plant, near Palisade. Green
Mountain Reservoir was constructed as part of Reclamation’s Colorade-Big Thompson (CBT)
Project. It includes a 66,000 acre-foot pool of water that is managed to benefit westem slope
users of Coleorado River water and is commonly referred to as the Historic Users Pool (HUP).
When natural flows are too low to meet diversion requirements of Grand Valley rights, including
senior diversion rights of the GVIC, HUP releases are made. As part of the Settlement,
Reclamation agreed to not curtail diversions of upstream, junior water rights to generate
hydropower at the Grand Valley Power Plant. Water from the Grand Valley Power Plant tailrace
naturally returns to the Colorado River at the top of the 15-Mile Reach, just below the GVIC
Diversion Dam. Thus any water delivered to the Power Plant that is not used by GVIC, whether
it is natural flow or surplus HUP water, indirectly augments 15-Mile Reach flows to benefit
recovery of the endangered fish.

General Effects of the Proposed Action.

Anticipated results of the Proposed Action would affect hydrologic conditions of the Colorado
River and tributary washes in the Grand Valley in August through October. As such, GVWM
would influence two factors believed to have contributed to the decline of the endangered
Colorado River fish species: alteration of flows and water quality. Historic operation of the two
Reclamation water projects involved in GVWM--the Grand Valley Project and Colorado-Big
Thompson Project--deplete Colorado River streamflows, but the effects of these projects are not
evaluated as part of this assessment. An ongoing Intra-Service Consultation is evaluating the
depletion effects in the Colorado River above the Gunnison River confluence of all water
projects on the endangered fish species. . As part of that analysis, the Service will determine the
environmental baseline and actions needed under the Recovery Program to offset depletive
effects of historic and future new water projects on the fish.

Reclamation has used ‘15-Mile Reach flow recommendations’ established by the Service
(Osmundson, et al, 1995) as targets to measure the degree to which GVWM assists in recovery
efforts for the Colorado squawfish and razorback sucker.

Reduce spills/tributary wash flows below the 15-Mile Reach. In August through October,
proposed canal improvements are expected to eliminate 28,400 AF of administrative spills of
canal water into Persigo, Big Salt, Little Salt and East Salt Wash, and reduce spills into Badger
Wash and Highline Lake (ITRC, 1997). Of the 28,400 AT of reduced canal spills, about 9,000
AF in spills would return to the Colorado River above the 15-Mile Reach via the Palisade
Pipeline. The net change in administrative spills below the 15-Mile Reach of 19,400 AF, would
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be conserved in the form of a reduced irrigation diversion demand into the Government Highline
Canal.

Increase 15-Mile Reach Flows. Hydrologic analyses for three years (one wet, two dry) studied
predict GVWM would provide a 10-11 percent increase in 15-Mile Reach flows in August
through October (Reclamation, 1997).

Increase Grand Valley Power Plant tailrace contributions. Some of the above-mentioned
_increase in 15-Mile Reach flows would be contributed from the tailrace of the Grand Valley

Power Plant. If canal improvement are made, the Grand Valley Water Users’ Association
reduced demand for irrigation diversions makes room in the Government Highline Canal for
deliveries to the Power Plant. A combination of natural river flow diversions and deliveries of
water from Green Mountain Reservoir under the proposed surplus water agreement accounts for
the increased tailrace contributions to 15-Mile Reach.

Increase availability of surpius HUP water. Analyses for the Orchard Mesa Check Settlement
showed that an average of 28,000 AF of water remained in the HUP of Green Mountain

Reservoir on November 1. Historically, Reclamation has released this surplus water to generate
power throughout the winter months. Conserving water supplies resulting from the canal
improvements would reduce amounts of HUP released to meet the Association’s irrigation
diversion demand, thus increasing the November 1 HUP content. In some years, this could
include all of the Association’s reduced diversion demand (i.e. up to 19,400 AF).

For the dry years analyzed (1992 and 1994), the amount of HUP water increased by more than
11,000 AF, even after surplus water was delivered to the Grand Valley Power Plant. Less
surplus water was released to the Grand Valley Power Plant with the canal improvements than if
they had not been made. In the wet year (1993) model runs, river flows were sufficient to meet
the Association’s irrigation and Grand Valley Power Plant diversion needs without releasing any
HUP water. The entire pool (66,000 AF) was surplus, whether or not the canal improvements
were made.

Alternatives and recommendations for release of additional suxplus water supplies to benefit
recovery of the fish are expected in September, 1998,

Flows below the 15-Mile Reach. For the two dry years of the hydrologic analysis, the expected
increase in 15-Mile Reach flows would also result in a slight increase in flows below the 15-Mile
Reach. A much greater increase would occur in the wet year studied.

Selenium Contamination. While not initially suspected as a major factor, elevated levels of
selenium contributed to Grand Vatiey waterways by irrigation drainage water is now under study
as a possible contributing factor and/or a possible deterrent to successful recovery of the
Colorado squawfish and razorback sucker. The water standards recently adopted by EPA and
Colorado to protect fish and wildlife is 5 micrograms per liter (1g/T), which is equivalent to 5
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parts per billion (ppb). Lower waterborne concentrations of 2 ppb or less have been
demonstrated to be hazardous to fish and wildlife populations as selenium levels accumulates
through the food-chain, causing harmful dietary toxicity and reproductive effects (Lemly, 1993).
Levels of selenium found in water, sediment, food organisms, and fish and birds samples of
Grand Valley drainages (Butler, et. al., 1994) often exceed the standards and guidelines.
Comparisons of daily spill data from the canal against coincidental flow data collected during
sampling of the drainages show that spills accounted for 2040 percent of late summer flow in
the affected washes. As spills are eliminated, selenium concentrations wash flows would
increase. At the same time, increasing 15-Mile Reach flows would dilute concentrations in the
river environment. However, no measurable reduction in selenium concentrations in the river
environment is expected.

Aquatic Species
ence and Life Requisite

The humpback chub (Gila cypha) is endemic to the Colorado River Basin and is part of a native
fish fauna that has been traced to the Miocene epoch in the fosstl records (Minckley et al., 1986).
Documented distribution of the humpback chub includes portions of the mainstem Colorado
River and four of its tributaries: the Green, Yampa, White and Little Colorado Rivers. However,
its original distribution is not known with certainty due to its relatively recent discovery in
remote Canyon locations (Miller, 1946). The largest populations of the species oceur in the
Little Colorado and Colorado Rivers in the Grand Canyon and in the Black Rocks area of the
Colorado River below the Grand Valley. Other Colorado River populations have been reported
in DeBeque Canyon (above the Grand Valley)} and Westwater Canyon, downstream in Utah
(FWS, 1993). A reach of designated critical habitat on the Colorado mainstem begins at the
Black Rocks area in Colorado, and extends downstream into Utah. '

The historic range of the bonytail (Gila elegans) encompassed much of the Colorado River
Basin (FWS, 1593). However, the bonytail is now extremely rare. A few adult fish have been
taken from Lake Havasu and Lake Mohave in the lower basin, but no successful reproduction has
been documented there. In the upper basin, few wild fish have been found in the last decade. A
single bonytail was collected from Black Rocks on the Colorado River in 1984 (Kaeding, et al.,
1986) and several suspected bonytail have been collected in the Colorado River within Cataract
Canyon (Valdez, 1988). The State of Utah and the Recovery Program initiated a trial stocking of
bonytail in the Colorado River near Moab in 1996. Success of that stocking is now being
evaluated.

Historically, the Colorade squawfish (Piyvchocheilus lucius) ranged from Green River,
Wyoming to the Gulf of California, but the species is now confined to the upper basin mainstem
rivers and larger tributaries (FWS, 1987). For the mainstem of the Colorado River, critical
habitat has been designated within the 100-year floodplain from the Colorado River Bridge at
exit 90 of Interstate 70 in Garfield County, Colorado to Lake Powell in Utah. Because of high
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capture rates and year-round presence of adult squawfish, the Colorado River floodplain through
the Grand Valley provides important habitat (Osmundson and Kaeding, 1989). Biologists have
captured twice as many Colorado squawfish in the 15-Mile Reach as anywhere ¢lse in the
mainstem river.

Adult Colorado squawfish inhabit eddies, pools, and other areas adjacent to the main current
flow, and move into the main channel to feed (Haynes and Muth, 1982; as cited by Woodling,
1985). The main food of Colorado squawfish one year old and younger is invertebrates.
Colorado squawfish gradually become piscivorous (eat other fish) as they mature (Woodling,
1985). Maximum weights can exceed 80 pounds, but in recent times, specimens weighing more
that 15 pounds are rare (FWS, 1987a). The life phases of squawfish that appear to most critical
include spawning, egg fertilization and development of larvae through the first year (FWS,
1997). Adult squawfish have been known to migrate 100 miles or more to reach suitable
spawning habitat (Tyus and McAda, 1984). Spawning generally occurs in July and August, as
water temperatures warm. Although the location of spawning areas in the Colorado River is not
well defined, the presence of larvae below the 15-Mile Reach indicates it does occur (FWS,
1997). Young Colorado squawfish use shallow, quiet backwaters, adjacent to faster currents of
big rivers. The 10 river miles below the 15-Mile Reach has been classified by the Basin Biology
Committee as a “young-of-the-year nursery area.” Overwintering adult squawfish in the Green
River used specific reaches (Valdez and Masslich, 1989), using micro-habitat of low velocity to
rest in midchannel slow runs and slack waters and feed in eddies and backwaters.

The razorback sucker (Xyrauchen texanus) was common in the upper Colorado River system
until the 1950's. Designated critical habitat of the mainstem Colorado River extends from Rifle
in Colorado to Westwater Canyon in Utah, Razorback sucker feed on small invertebrates and
organic debris from the river bottorn. Adults are associated with areas of both strong currents
and slow backwaters. During spring spawning, they have been found over both sand bars and
gravel/cobble bars. Prior to a rapid decline in captures in the Grand Valley in the 1980s,
razorback suckers had been found in spawning condition in the 15-Mile Reach (FWS, 1993).
From 1979 to 1985, Osmundson and Kaeding (1989) found that 76 percent (53 out of 70
individuals) of the razorbacks captured were found in the Grand Valley. From 1986 to 1988 only
3 fish were captured. In 1992, the Colorado Division of Wildlife located adult razorbacks
stranded in small private ponds adjacent to the Colorado River between Rifle and DeBeque. In
1993, young razorbacks (less than 10 years old) were also located in these ponds; prior to this no
evidence of recruitment of young razorbacks to small adult populations had been found
(Osmundson and Kaeding, 1989).

Osmundson and Kaeding (1989) believe the 15-Mile Reach may be a concentration point for the
razorback sucker to spawn during spring runoff, but they spend the remainder of the year in the
downstream 18 river miles. Virtual absence of recruitment suggests a combination of biological,
physical and/or chemical factors may be affecting survival of early life stages (FWS, 1997).
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Preliminary results of Recovery Program studies indicate reproductive success and larval
survival of razorback suckers is hampered by elevated concentrations of selenium Ongoing
studies of razorback suckers being hatched and raised, using water and food from Grand Valley
sites, indicate accumulation of selenium through food organisms seems to be the most important
factor affecting hatch rates and survival of larval fish (personal communication with K. Holley,
1997).

I \ quatic Speci

The predicted 10-11 percent increase in 15-Mile Reach flows in August through October
represents an improvement to critical habitat intended to benefit the Colorado squawfish and
razorback sucker. Effects of increased flows below the 15-Mile Reach would be diminished due
to the contribution of Gunnison River and irrigation return flows. Increasing amounts of HUP
surplus water resulting from the canal iraprovements increases potential for options under the
Recovery Program study for release of additional surplus water supplies to uses that, indirectly,
augment flows, in accordance with the Orchard Mesa Check Case settiement.

Presently, there is no definitive answer regarding the impacts of existing or post-GVWM
selenium levels on the endangered fish species. Increases in flows should reduce concerns for
selenium contamination in spawning or nursery habitat of the Colorado River of the Colorado
squawfish and/or razorback sucker, since more water would dilute concentrations in the river.
However, reduced concentrations would be very small and limited to the late summer months.

No data exists about endangered fish, of any age class, using habitat in the mixing zone where
the affected washes join the mainstem river. Therefore, it is not known if reducing fiows from the

tributary washes would cause changes, such as increasing selenium levels in food organisms, that
would harm the endangered fish. '

No ‘taking’ of any of the endangered Colorado River fish species is expected as a result of the
Proposed Action.

Terrestrial species

Occurrence and Life Requisites

No sightings of the black-footed ferret (Mustela nigripes) have occurred in the Grand Valley.
Ferrets are associated with prairie-dog colonies, in upland habitat not be affected by GVWM.

Whooping cranes (Grus americana) roost in marshes, ponds and sloughs over 1 foot deep, loaf
in wet meadows, and feed in grain fields moming and evenings. In the Grand Valley, a few

- whooping cranes experimentally introduced to a flock of sandhill cranes at Grays Lake in Idaho
are seen as the flock migrates from its wintering grounds at Bosque Del Apache in New Mexico.
This experiment ended unsuccessfully, without whooping cranes reproduction.
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The bald eagle (Haliaeetus leucocephalus) is a fairly common winter resident. They historically
nested in area river bottoms, but there are no known nesting pairs in the Grand Valley. Eagles
were observed in May-June of 1995 and 1996 at areas along the Colorado River (White and
Broderick, 1997). White (1996) also observed eagles at Highline Lake during April-July 1996
surveys. In the winter, bald eagles are occasionally seen at Highline Lake as it is usually ice-
free, supports wintering waterfow] and fish, and receives minor recreational use.

Peregrine falcon (Falco peregrinus) numbers are increasing. They usually inhabit open
country, preferably where rocky cliffs with ledges overlook rivers or other water that support
high concentrations of birds--their principal prey (FWS, 1991). About 10 nesting pairs currently
exist in or near the Grand Valley, of which more than half are along the Colorado River
downstream from the Gunnison River confluence. A peregrine falcon was detected at Horsethief
Canyon State Wildlife Area during the June 1995 survey (White and Broderick, 1997).

The endangered southwestern willow fiycatcher (Empidomax traillii extimus) may also use
riparian habitat along the Colorado River in the Grand Valley. One of many neo-tropical migrant
bird species of current special concern, the flycatcher typically nests in dense, even-aged, muiti-
tayered riparian communities (FWS, 1993). In Mesa County, four individuals were detectedin a
June 1997 survey using the upper end of Vega Reservoir (Arbeiter, 1997). The habitat, at
elevation 7,960 feet, was dominated by native willow. Suitable breeding habitat may exist along
the flooded riparian habitat of the Colorado River in the Grand Valley, at the lower elevations of
4,250-4,500 feet. White and Broderick (1997) reported observing individuals during 1995-96
breeding bird surveys of Reclamation’s Colorado River Wildlife Area along the 15-Mile Reach.

Habitat used by the willow flycatcher is typically comprised of a dense willow mid-layer and
cottonwood overstory. Some adaptation to the use of non-native tamarisk and Russian olive
thickets, such as occurs in the altered riparian communities of the Grand Valley, has been noted.
The flycatcher is less likely to forage in the narrow riparian communities of the affected washes.

- Along the canal, relatively little woody riparian vegetation is found; it is kept at a minimum by

maintenance activities such as periodic herbicidal treatments and burning,

Lmpacts on Terrestrial Species

Hydrologic changes resulting from GVWM would have no effect on the black-footed ferret or
whooping cranes. The amount of increased late summer flows in the Colorado River is not
expected to have a measurable effect on riparian communities or wetlands in the river corridor,
and would therefore have no effect on the peregrine falcon, bald eagle or willow fly-catcher.
Decreased fiows in the washes in August-October should not cause any decline in the riparian
vegetation. Discussions with biologists suggest reduced flows may even improve conditions for
communities in the washes as contributions from unnaturally high late summer canal spills are
eliminated. GVWM is not expected to cause any measurable change in habitat along the canal.
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Construction of the Highline Lake Pump Station and the seven canal checks is not expected to
impact bald eagles, although winter construction at Highline Lake may temporarily disturb use
by eagles and waterfowl. No impacts from delivery of additional water supplies to the Grand
Valley Power Plant are expected.

No ‘taking’ of any of the terrestrial species is expected as a result of the Proposed Action.

Conclusions and Conservation Measures

The Proposed Action may affect, but not adversely affect, the Colorado squawfish and/or
razorback sucker, and would not result in adverse modification to their critical habitat. GVWM
would not affect the humpback chub, bonytail, black-footed ferret, whooping crane, bald eagle or
peregrine falcon. It is unlikely the Proposed Action would cause any measurable change in
potential habitat of these species. No ‘taking’ of any of the listed species is expected as a result
of the Proposed Action.

Supplying conserved water supplies to the 15-Mile Reach would improve flow and habitat
conditions in this important reach of occupied critical habitat for the Colorado squawfish and
razorback sucker. It is a Recovery Program action. The scope of this assessment has not
included consideration of effects associated with historic depletions from Government Highline
Canal diversions and/or Green Mountain Reservoir operations. Reclamation expects the ongoing
Intra-Service Consultation and resulting Biological Opinion to suggest Recovery Program
measures needed to offset impacts associated with (post-GVWM) operation of these projects.
Reclamation believes that GVWM should be considered a conservation measure, in and of itself,
to offset depletive effects of diversions into the Government Highline Canal.

For construction of the Highline Lake Pump Station, construction boundaries would be
established to reduce disturbance to bald eagles. Reclamation would ‘stop work’ if construction
activities are thought to be affecting any of the listed species. Reclamation would then consult
with the Service conceming measures needed to protect the affected species.
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ATTACHMENT C
Envirenmental Commitments
Grand Valley Water Management

1. Temporary construction easements for canal improvements will avoid existing landowner
improvements, Disturbed areas will be restored after construction is completed, and landowners
will be compensated for damages. Measures will be taken on a case-by-case basis to minimize
disturbances due to construction activities to residents.

2. Camp 7 spills and pump use at Highline Lake will be tracked. Spills at the Palisade Pipeline
and Badger Wash will be measured. Net spill volumes will be annuvally reported.

3. Funds to construct the capal improvements will be appropriated under the Recovery Program,
with the intent of supplying conserved water supplies to the 15-Mile Reach. The State of
Colorado will commit funds to pay for increased annual operation and maintenance costs
resulting from efficiency improvements to the Govemment Highline Canal system.

4. If determined necessary following consultation with appropriate agencies, Reclamation will
obtain any necessary permits and/or approvals required by the Clean Water Act prior fo
constructing and/or operating the Palisade Pipeline and Highline Lake Pump Station.

5. Reclamation will stop construction if activities are thought to be affecting any species listed
under the Endangered Species Act and consult with the Fish and Wildlife Service to determine
measures needed to protect the affected species.

6. Reclamation will consult with the State Historic Preservation Officer to identify any measures
needed to avoid adverse impacts to the historic character of canal system properties that are
eligible for listing on the National Register. Prior to construction of the Palisade Pipeline and
Highline Lake Pump Station, Reclamation will conduct a surface (Class 3) cultural resources
survey over areas to be disturbed.

7. If future monitoring of bacterial levels at Highline Lake State Park show counts are exceeding
public health standards, representatives from the Grand Valley Water Users’ Association,
Colorado Division of Parks, Colorado Division of Water Resources, Colorado Water
Conservation Board and Fish and Wildlife Service will determine if operational changes relating
to pumping and/or canal spill patterns are appropriate. The Association may only take measures
that are consistent with water rights for the Grand Valley Project and that would not interfere
with their ability to meet their customer’s demands for irrigation water.

C-1
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ATTACHMENT D
Distribution List

Grand Valley Water Management
Draft Environmental Assessment

INDIVIDUALS (Including landowners)
Thomas J. & Susan K. Bosko, Palisade, CO
Albertson Cattle Company, Fruita, CO

Sheryl Baughman, Grand Junction, CO

Charles Burt, San Luis Obispo, CA

City and County Airport, Grand Junction, CO
Ralph Clark, III, Gunnison, CO

Caryn Crague, Grand Junction, CO

T.F. Curner & Estate, et. al., Collbran, CO
Steven & Cynthia Gamer, Fruita, CO

Grand Junction Public Finance Corporation, Grand Junction, CO
Grand Mesa Eggs, Inc., Grand Junction, CO
Bruce & Shirlon Griffith, Grand Junction, CO
Chester & Shirley Howard, Grand Junction, CO
Thomas & Miriam Karsten, Grand Junction, CO
Donald Kooker, Jr., Grand Junction, CO
Erasmo & Sandra Muniz, Grand Junction, CO
James O’Neal, Grand Junction, CO

John Pamish, Iowa City, IA

Don Pettygrove, Grand Junction, CO

Michael & Renee Phillips, Grand Junction, CO
Bruce Smith, Grand Junction, CO

Robert Sutherland, Grand Junction, CO

Iida Young, Palisade, CO

ORGANIZATIONS

Audubon Society of Western Colorado, Grand Junction, CO

Club 20, Grand Junction, CO

Colorado Environmental Coalition, Grand Junction, CO

Colorado River Boat Association, Grand Junction, CO

CREDA, Salt Lake City, UT

Mesa County Water Association, Grand Junction, CO

Public Service Company of Colorado, Water Resource Department, Denver, CO
Sierra Club, Palisade, CO

Trout Unlimited, Grand Valley Anglers, Grand Junction, CO

Upper Colorado River Commission, Salt Lake City, UT

Western Colorado Congress, Concerned Citizens Alliance, Grand Junction, CO

D-1



WATER DISTRICTS
Collbran Conservancy District, Collbran, CO
Colorado River Water Conservation District
Eric Kuhn, Glenwood Springs, CO
Mike Gross, Glenwood Springs, CO
Denver Water Board
Hamlet J. “‘Chips’ Barry, Denver, CO
Dave Little
Grand Valley Irrigation Company, Grand Junction, CO
Grand Valley Water Users Association
Dick Proctor (Manager), Grand Junction, CO
Board of Directors (10)
Mesa County Irrigation District, Palisade, CO
Northem Colorado Water Conservancy District, Loveland, CO (15}
Orchard Mesa lrrigation District
Jim Rooks, Palisade, CO
Board of Directors (5)
Palisade Irrigation District, Clifton, CO
Silt Water Conservancey District, Silt, CO
Ute Water Conservancy District, Grand Junction, CO

LOCAL GOVERNMENT

City of Grand Junction, Grand Junction, CO

Mesa County Planning Director, Grand Junetion, CO
Mesa County Comrnissioners, Grand Junction, CO (3)
Mayor, Town of Kremmling, CO

Town Manager, Palisade, CO

RECOVERY PROGRAM

Henry Maddux, Director, Denver, CO

Ralph Morganweck, Implementation Committee, Denver, CO (8)
John Shields, Management Committee, Cheyenne, WY (6)

George Smith, Water Acquistion Committee, Denver, CO (5)

. Larry Crist, Biology Committee, Salt Lake City, UT (8)

Connie Young, Information & Education Committee, Denver, CO (5)

SOVEREIGN INDIAN TRIBES
(contacts to be determined)

STATE GOVERNMENT

Colorado Department of Agriculture, Lakewood, CO

Colorado Department of Health, Denver, CO

Colorado Department of Natural Resources, Denver, CO
Colorado Department of Transportation, Grand Junction, CO
Colorado Division of Parks and Qutdoor Recreation, Clifton, CO

D-2



Colorado Division of Water Resources, Denver, CO

Colorado Division of Water Resources, Glenwood Springs, CO
Colorado Division of Water Resources, Breckenridge, CO
Colorado Diviston of Wildlife, Grand Junction, CO

Colorado State Historic Preservation Officer, Denver, CO
Colorado Water Conservation Board, Denver, CO

Highline State Park, Loma, CO

Upper Colorado River Commission, Salt Lake City, UT

STATE LEGISLATORS

Gayle Berry, Grand Junction, CO
Tilman Bishop, Grand Junction, CO
Russel George, Rifle, CO

Sally Hopper, Denver, CO

Matt Smith, Grand Junction, CO
Bryan Sullivant, Denver, CO

Jack Taylor, Steamboat Springs, CO
Dave Wattenberg, Walden, CO

FEDERAL AGENCIES
U.S. Department of Agriculture

Natural Resources Conservation Service, Grand Junction, CO
U.S. Department of the Army

Corps of Engineers, Grand Junction, CO
U.S. Department of Energy

Western Area Power Administration, Gelden, CO

«“ ? “ ”  Salt Lake City, UT

U.S. Department of the Interior

Bureau of Indian Affairs

Bureau of Land Management, Grand Junction, CO

Fish and Wildlife Service, Denver, CO

“ ? * ”  Grand Junction, CO (3}

Geological Survey, Grand Junction, CO

U.S. Environmental Protection Agency, Denver, CO

CONGRESSIONAL DELEGATION

Senator Wayne Allard, Grand Junction, CO

Senator Ben Nighthorse Campbell, Denver, CO and Grand Junction, CO
Congressman Scott McInnis, Glenwood Springs, CO and Grand Junction, CO
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CHECK CASE SETTLEMENT

Flint B. Ogle
Dufford, Waldeck, Milburn & Erohn, LLP

Point 1: Co-applicants (Orchard Mesa Iirigation District, Grand Valley Water Users Association and the United
States) obtain a Final Decree for right to operate Check to “borrow” up to 640 c.f.s. from river and return
it to the river above GVIC’s headgate. This right of exchange was decreed with a 1926 priority date. This
underlying decree will not be subject to future change or challenge, and is not subject to the retained
Jurisdiction provision mentioned in Point 6 below.

Effect: Allows Co-Applicants and USA to operate their systems as they have historically, borrowing
water from the river to generate power or operate hydraulic pumps when they would otherwise
be out of priority, and returning it to the river upstream of GVIC diversion. To the extent Check
is operated to supply water to GVIC’s 120 c.fs. junior right during the period of time after
GVIC calls for Green Mountain water when the water is delivered, benefits GVIC. Also benefits
upstream Objectors, in that Check operation can reduce amount of water released from Green
Mountain Reservoir Historic User Pool (*HUP”) (thereby preserving the Green Mouatain
Contract Pool) and giving upstream juniors protection from downstream call which would occur
if Green Mountain was exhausted.

Point 2; The United States agrees not to exercise its 400 c.f.s. power right (system constraint limits to 310 c.fs. .
in practice} against any upstream junior water right, except when the Check is inoperable or when the
Cameo rights or GVIC rights are diverting less than their full amount.

Effect: Lowers the level of Cameo call (total of rights diverting at Cameo) by 310 c.fs. (from 2,260 c.f.s.
to 1,950 c.fs.). Requires Checking to generate power during period when USA power right
would have historically been calling and in priority, rather than only when USA power rights
falls out of priority. Benefits upstream Objectors by lowering total call from Cameo. To the
extent less water is coming down, may result in slight diminution in water quality at Cameo in
early season. Intent is that this is a trade off for better water quality later in the season (see Point

S below).
Point 3: Co-applicants and GVIC agree not to call out upstream HUP beneficiaries, provided certain condittons
are met.
Effect: Benefits upstream Objectors by insulating them from Cameo call. Harms Co-applicants and

GVIC ifthe 66,000 HUP is exhausted before the end of the irrigating season. Forces OMID to
operate the Check enough to stretch the 66,000 HUP through the irrigating season. Trade-off
is that Bureau of Reclamation will attempt to release the entire 66,000 acre-feet HUP in all years
(In average years in the past, as much as 30,000 acre-feet were left in Green Mountain), These
increased releases will be used to generate power, and then released to the 15 Mile Reach,
benefitting the endangered fish and improving water quality at Cameo in most years. See Point
5 below.

Point 4: While the settlement is operative, upstream Objectors agree not to pursue:

(a) issues regarding alleged waste and inefficiency qof the Co-applicants’ and GVIC’s urrigation
systems and practices;

(b) issues regarding the historical operation of the Check (i.e. trying to force constant operation of
the Check for the benefit of upstream junior rights);



Effect:

Point 3:

Effect:

Point 6:

Effect:

Miscellaneous.

(c) attempting to limit the amount Orchard Mesa Irrigation District can deliver for irrigation to 125
c.f.s. (current delivery is in the 178 c.f's. range);

Some believe the Objectors intended to pursue waste claims against Grand Valley irrigation
entities, particularly GVIC. The settlement gives GVIC and others some security that those
claims will not be raised while the settlement is in effect. The other issues listed were raised in
the Check case. The settlement saved the Co-applicants the expense of fighting those issues at
this time and protects them from a possible unfavorable cutcome.

Settlement implements the “Green Mountain Reservoir HUP Operating Criteria.” Under the Operating
Criteria, a “managing group” made up of the Bureau of Reclamation, Grand Valley irrigation entities, and
others, will attempt to release afl of the 66,000 acre-foot HUP every year. In very dry years (e.g,, 1977),
all 66,000 acre-feet may have been released anyway. However, in average and wet years, the entire
66,000 acre-feet would not have been released (e.g., in some years, 30,000 acre-feet may remain in Green
Mountain Reservoir). The excess amount (over that which would be released just to meet HUP
beneficiary demands) will be released as “HUP Surplus.” The HUP Surplus water will be delivered under
a no-cost contract to the Grand Valley Power Plant (or other non-consumptive locations), and retum
flows will be released to the 15 Mile Reach.

This was the primary benefit of the bargain to the Grand Valley entities. Having the entire
66,000 acre-foot HUP released every year is predicted to improve overall water quality at Cameo.
In addition, the increase of flows to the 15 Mile Reach should take some of the pressure of
providing water to the endangered fish off of the Grand Valley entities.

The settlement gives the Water Court perpetual retained jurisdiction over the issue of whether the
operation of the settlement is causing injury (including injury to water quality). If any party thinks
operation of the Operating Criteria is causing injury (water quantity, water quality, or expansion of draw
on HUP), that party may raise an objection. The parties will attempt to resolve the objection through
discussion and, if necessary, arbitration. If that is not satisfactory, the aggrieved party may request
redress from the Water Court. If the objecting party is successful at any of these stages, the Operating
Criteria will be amended, if possible. If necessary, the Operating Criteria and other provisions of the
settiement may be suspended, in which the case the Objectors would be free to raise the claims discussed
in Point 4 above.

This is intended to be a safety valve for the Grand Valley. If the settlement is causing injury, and
the injured party can establish that injury, the Operating Criteria and other parts of the settlement
may be amended or suspended. Ifthe settiement is suspended, the Grand Valley entities would
likely return to today’s method of operation.

If a person or entity which is not a party to the settlement asserts a waste claim against GVIC, GVIC may
elect not to be governed by the “no call” provision described in Point 3 above. If GVIC opts out, any
party to the settlement may join in the waste action against GVIC.

A separate paragraph of the settlement agreement specifically states that no party to the settlement waives
any right to challenge the validity or enforceability of the 1983 Green Mountain Operating Policy, This
is intended to preserve the right to assert that the 1983 Operating Policy (which allots 66,000 acre-feet
from Green Mountain for release to West Slope beneficiaries) violates the terms of Senate Document 80
(which authorized construction of Green Mountain and allotted 100,000 acte-feet for West Slope use).
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Qw QFFICE OF THE STATE ENGINEER
Division of Water Resotirces
Depantment of Natural Resources
1313 Sherman Street, Room 818
Denver, Colarado 80203
Phone (303] 866-3581

FAX [303) 865-3539

June 3, 1996

A. Jack Garner, Area Manager

United States Department of the Interior
Bureau of Reclamation

Eastern Colorado Projects Office

11056 West County RD 18E

Loveland, CO 80537-8711

RE: Green Mountain Reservoir Operating Policy
Dear Jack,

[ am writing to you concerning the January 23, 1984 Operating Policy for Green Mountain
(@V Reservoir: Colorado-Big Thompson Project, Colorado. i believe there has been some
uncertainty about the interpretation of paragraph 2 of that policy, as it relates to water
rights entitled to releases without charge from the 100,000 acre-foot compensatary pool.
Since, under paragraph 7, the Division Enginger far Water Division § is responsible for
requesting the Bureau to rglaase water from the 100,000 acre-foot pool, it is important
that the State Engineer and the Bureau share a common understarsiing of the meaning of
paragraph 2 and how | will exercise my administrative authority in connection therawith.

First. there has been some question about the meaning of the term “perfected by use.” |
interpret that term to mean that the water must actually have been placed to beneficial

use on or before October 15, 1977. Therefore, water rights and conditional water rights
made absolute by actual beneficial use by that date, whather decreed or undecreed, will be
considered “perfected by use.” The date of decraae for a2 water right or decree making a
conditional water right absolute is not relevant to whether actual use occurred on or before
October 15, 1977. 1 consider a water court decree stating that a specific amount of water
was put to use on or before October 15, 1877 to be conclusive proof of such use.

Second, the Operating Policy states that 66,000 acre-feet of water from the 100,000
acre~foot pool shall be “deemed adequate” to satisfy water rights perfected by use on or
before Qctober 15, 1977. That number is based on the amount of water recorded to have
been released from storage to supplement natural flow shortage in westarn Colorado in
1977. In order to implement the Operating Policy, which was developed by a broad range
of interests, including beneficiaries of Senate Document 80, it will be the policy of this
Q office that after 66,000 acre-feet have been releasad from Green Mountain Reservoir in
any water year for the benefit of “perfected uses,” the use of water for West Slope
domestic or irrigation purposes under any water right which is a beneficiary of Senate



w

A. Jack Gamer page 2
June 3, 1896

Document 80 as implemented by the Qparating Policy and which was parfected by use on
or before October 15, 1977 will not be curtailed for the benefit of any valid senior call.

1 understand that for a limited time the Bureau gave water users who had perfected their
irrigation or domestic water rights between October 15, 1977 and December 22, 1983 an
opportunity to enter into no-cost contracts for Green Mountain water; however, October
15, 1977 remains tha date by which irrigation and domestic wataer rights not having a
contract had to be “perfected by use” to be entitled to releases from the 66.000 acra-foot
pool.

I have discussed the protection of irrigation and domestic water rights perfected by use
between 1977 and 1884 with the Colorado River Water Conservation District. The
District may be interested in entering into a no-cost contract with the Bureau for enough
water to cover those rights. | would support such a contract as a way to enable those
water users to share in the benefits of the 100,000 acre-foot pool,

As water users and environmantal considerations place greater demands on Green
Meauntain Resarvair, | hope that this letter will avoid future misunderstandings about
administration. [ look forward to working closely with you to make optimum use of Green
Mountain Reservoir for the benafit of the West Slope. Please feel free to call me at any
time if you have questions or wish to discuss these matters further.

Sincerely,

don L

Hal D. Simpson
State Engineer

HDP/db

ce:  Jim Lochhead, Executiva Director
Oriyn Bell, Division Engineer
Eric Kuhn. Colorado River Water Conservation District
Eric Wilkinson., Northern Colorado Water Conservancy District
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STATE OF COLORADO

(‘W _olorado Water Conservation Board
Department of Natural Resources

721 State Centennial Building

£313 Sherman Sueet Roy Romer
Denver, Colorado 80203 Guvernor
Phone (303) 866-3441
(303, James S. Lochhead
FAX (303) 8664474 MEMORANDUM Executive Director, DNR
: : Daries C. Lile, P.E.
TO: Members, CWCB Director, CWCB
FROM: Gene Jencsok
Randy Seaholm
DATE: July 8, 1994

SUBJECT: Agendaltem 17, July 19-20, 1994, Board Meeting--Endangered Species Recovery
Program Activities: Grand Valiey Water Management Study and "Saved\Salvaged"
Water Issues

Introduction and Purpose

Qw The Colorado River Endangered Fish Recovery Implementation Program Recovery Action
Plan (RIPRAP) calls for an investigation of water conservation opportunities on the U.S. Bureau
of Reclamation’s Grand Valley Project near Grand Junction, Colorado. At its January, 1994
meeting, the Board approved an MOU between Reclamation, the State, Colorado River Water
Conservation District, Grand Valley Water Users Association, Denver Water, and the Northern
Colorado Water Conservancy District to conduct this $325,000 investigation. The purposes of
the investigation are to:

1) identify possible modifications to the canal system and the manner in which it is
operated that would conserve water without adversely impacting authorized water
deliveries; '

2) quantify the amount of water structural and cperational modifications to the
project could conserve;

3) identify uses of conserved water; and

4) identify the legal and institutional issues that need to be resolved to permit and
protect the use of conserved water to enhance flows for endangered fish in the 15-
mile reach.

The investigation has three phases. Phase I will analyze the canal system and provide
recommendations for modifying the canal and operations, modification costs, and estimates of
conserved water. Phase II will analyze the legal and institutional issues associated with using the



conserved water to enhance endangered fish flows in the 15-Mile reach. If & viable plan can be
identified Phase I1I will consist of a feasibility study and NEPA compliance for implementing
identified water conservation measures.

Progress to Date

Reclamation and the Grand Valley Water Users have provided preliminary estimates of
how the Project water is used on both an annual and monthly basis. During the 1989-93 time
period the annual values were as follows:

Grand Valley Project Net Supply 230,770 AF
Est. Main Canal Spill _ 51,476 AF
Est. Main Canal Losses 21,666 AF
Delivered to Laterals 157,628 AF
Est. Lateral Spill 16,554 AF
Est. Lateral Losses 19,764 AF
Est. Deliveries to Farms 107,878 AF
Est. Deliveries Yards & Livestock 13,432 AF
Total of all Spills and losses 109,460 AF

(51,476 + 21,666 + 16,554 + 19,764)

It was noted that further lining of Grand Valley Project canals and laterals will help
reduce the losses but not eliminate them as there will still be evaporation losses and some
leakage. Installing canal check structures and improving operations will help reduce spills, but
again some spill is inevitable. The pgroup is still working on determining how much of the
estimated 109,460 AF of spills and losses can be saved under various alternatives. But, it will
not be possible to conserve all spills and losses.

With respect to the legal and institutional issues, the group has identified the following -
major issue areas:

L. Protection of the Grand Valley Water Users Association

II. Responsibility for Conservation Measure Construction and O&M Costs
III.  Amount and Allocation of Native Flows Conserved

IV.  Amount and Allocation of Green Mountain Storage Conserved

V. Coordinated Operation of Colorado River System Reservoirs

V1.  Administrative Procedures & Costs

VII. Coordination with other Environmental Needs

Also, the group has identified several possible methods of making conserved water
available to the 15-mile reach at this time.



Allow river administration to maintain current river call at Cameo leaving any

excess flow to the 15-mile reach.

Share conserved water, delivering some to the 15-mile reach and leaving some

available to basin water users.

Implement conservation measures and only call for actual needs at Cameo, any

excess river flows arnving at Cameo automatically go to the 15-mile reach.

Establish a Conservation Pool in Green Mountain Reservoir, or other reservoir,

into which conserved water can be stored and subsequently released as required

to benefit the 15-mile reach.

Mutual Agreement among water users permitting delivery of conserved water to

the 15-miie reach.

Provide storage for objecting water users in exchange for allowing conserved

water to go the 15-mile reach.

Water Court action (summary judgement form) that would confirm that conserved

water could be used in the 15-mile reach without changing the decrees.

L Water Court action that would change decreed uses and allow water previously
spilled or lost to be used in the 15-mile reach.

J State Legislation that would allow conserved water to be used in the 15-mile
reach.

K. Investigate the administrative possibility of allowing conserved water to be

diverted but then spilled back to the 15-mile reach at some point after diversion.

S 0w >
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While all concepts for protecting conserved water are under investigation at this time the
group is strongly leaning toward some type of legislative approach at this point simply because
it is perceived as a better way to solve this problem in the long run.

Staff will continue to participate in this investigation and keep the Board informed on the

progress of the investigation. Staff would appreciate any guidance or comments the Board has
on progress or alternatives under consideration at this point.

ELI/DRS/Im 17Jul



@j‘ University of Colorado at Boulder

School of Law
Naturs! Resources Law Center

Room 160, Fieming Law
Campus Box 401
Boulder, Colorado 20309-0401

(303) 492-1286 1994
Fax: (303) 492-1297 December 21, 159

Ruth Hutchins
1574 1. Road
Fruita, CO 81521

Dear Ruth:

Enclosed, at last, is a copy of the paper on the Grand Valley. It is one of six such
papers we are doing on different areas of the West in association with fifteen case studies of
specific Bureau of Reclamation projects around the West. The objective is to look at ways in
which Bureau of Reclamation projects can be changed in their manner of operation to provide
enhanced environmental benefits.

This is a lengthy drafi. 1 hope you can find the time to take a look at it and give me
back some comments. I am particularly struck by the fact that your system, the Grand Valley
Irrigation Company, is not participating in the various processes underway at present that
could have quite significant implications for you and the other users.

By the way, parts of this paper will be used in the chapter we are doing on the Grand
Valley in our book on Water and Communities. A major addition would be to bring in the
people living in the Valley, such as you.

My best wishes for the Holidays.
Sincerely,

Larry MacDonnell
Director

LIM/ad

Enclosure:  The Grand Valley of Colorado (draft copy 12/20/94 - not for attribution)



DRAFT - 12/22/94 - NOT FOR ATTRIBUTION

The Grand Valley of Colorado _
el o Tl e 00y
Larry MacDonnell'! L5 ol 4 %QMM'&-«
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As the Colorado River works its way west out of the Rocky Mountains in western
Colorado, it cuts through a large, open expanse about 30 miles long and 12 miles wide known
as the Grand Valley. Since the 1880s, water has been diverted from the river to irrigate
farmlands in this valley. Construction of the Grand Valley Project by the Reclamation
Service in the early 1900s greatly expanded irrigation activity in the valley, and a flourishing,
largely agriculturally-based economy developed.

Today the Grand Valley is urbanizing. The city of Grand Junction, built at the
confluence of the Colorado (originally the "Grand") River and the Gunnison River hes a
population of nearly 30,000, and subdivisions are filling in fields that once grew crops.
Agriculture, virtually all of it irrigated, continues to be an important part of the economy of
the valley, particularly the orchard lands in the higher, eastern end of the valley and the
croplands in the more rural, western part of the valley. In total, there are about 70,000 acres
of irrigated lands in the valley and, from a vantage point up on the high, red-colored
sandstone ridge that is the Colorado National Monument, irrigated fields still dominate the
landscape. To the north, beyond the irrigated areas, sage-covered desert lands that once
covered the valley are still readily visible.

Water from the Colorado River created this mountain valley oasis. Getting the water
from the river to the lands was no easy ﬁalter, however. As the Colorado leaves the confines
of DeBegue Canyon and enters into the Grand Valley, its channel cuts down through the
alluvial layers forming the adjoining lands. Not until the river is well into the valley does it

' Conrad Lattes, University of Colorado School of Law, Class of 1994, prepared an extensive paper on the Grand
Valley Project as part of an internship under the supervision of Robert Wigington of The Nature Conservancy and in
support of this project. The contributions of Robert Wigington to this chapter are gratefully acknowledged as is the
extensive assistance provided by Robert Nomman of the Bureau of Reclamation. Peter Johnson, Class of 1996,
assisted with the foomotes. '

1



make an arcing turn to the south, causing it to run almost even with its banks to the west and
making it possible to divert water directly into 2 man-made channel for use on lands
paralleling the river to the north. Not surprisingly, the oltiest major ditch in the valley —
owned by the Grand Valley Irrigation Company — has its headgates at this point. As the
river turns once again to the west, it immediately moves back into a deeply cut channel,
through which it continues to its junction with the Gunnison River and beyond.

Efforts were made to use water wheels and hydraulic pumps to lift water up to the
bench lands, but the real opportunity, local developers believed, was in diverting water from
the river upstream, in DeBeque Canyon, and building a canal that would bring the water to
the considerable land areas not irrigable from the Grand Valley Irrigation Company Canal.
This was an undertaking that exceeded the financial means of valley interests but was exactly
the sort of effort that the Reclamation Service had been created to provide. The feasibility of
the project was studied in 1908, and the President approved the project in 1911.

The significant, early commitment of the water of the upper Colorado River to
irrigation in the Grand Valley remains the primary factor determining management of the
river during the irrigation season. Irrigation diversions from the Colorado River for use in the
Grand Valley average about 630,000 acre-feet annually.> While the drainage area of the
Colorado River above the Grand Valley yields an average of more than 3 million acre-feet per
year, diversion demands for irrigation in the late summer often equal or exceed flows in the
river. [*get data] Known as the "Cameo Call" because of its location below the Cameo
measuring gauge in DeBeque Canyon, divertible senior irrigation and power water rights for
the Grand Valley collectively require the availability of 2,260 cubic feet per second of water -
to be in the river during the irrigation season. This "call" (the demand by downstream
"seniors" for their full entitlement of water that requires upstream "juniors” to reduce or cease
their diversions) typically begins in ___ and can stay in effect through ___.

Water development for irrigation in the Grand Valley has had a number of unintended
consequences, including increased salinity, impacts on endangered species, and limitation of

* Bishop-Brogden Associates, Inc., An Analysis of Potential Irrigation Water Savings in the Grand Valley of
Colerado, February 1994 at 3 (hereafter "Bishop-Brogden™). An additional 250,000 acre-feet of water is diverted
during the irrigation season (April to October) for power purposes.
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upstream water development. Subsurface soils in the Grand Valley once were part of the bed
of a substantial inland sea. Irrigation return flows percolating through these so-called Mancos
shales draw out the: considerable salts that are residues of this sea. The loading of salts to the
Colorado River from sources in the Grand Valley (not all caused by irrigation activity) is
estimated to be 580,000 tons per year, about seven percent of the annual average salt load
measured at Imperial Dam near the border with Mexico.}

Construction of the Grand Valley Diversion Dam for the federal Grand Valley Project
totally blocked fish passage at this point of the Colorado River. Irrigation diversions in the
summer months caused drastic reductions in streamflows of the Colorado River, particularly
in the section below the headgate of the Grand Valley Irrigation Company to the confluence
with the Gunnison River known as the "15-Mile Reach." These consequences of irrigation
development in the Grand Valley contributed to the dramatic decline during this century of
two species of fish native to this part of the river — the Colorado squawfish and the
razotback sucker. In 1967, the Fish and Wildlife Service listed the Colorado squawfish as an
endangered species® and, in 1987, the Upper Colorado River Endangered Fish Species
Recovery Program was initiated.® The need for increased flows through the 15-Mile Reach
has been identified as an objective of the recovery program.®

Upstream demands on the Colorado River have increased markedly during this
century. Perhaps most dramatic have been the transmountain diversions taking water out of
the Colorado River Basin on the west side of the Continental Divide for use in the Front
Range of Colorado. Private irrigation interests constructed small structures moving water
across the mountains beginning in the late 1800s, and large scale diversions began with
construction of the Moffat Tunnel by the City of Denver during the 1920s and with the

* Dept. of Interior, Burean of Reclamation, Grand Valley Unit Fina! Environmenta) Impact Statement at S-1
(1986)(hereafier Grand Valley FEIS).

¢ 32 Fed. Register 40001 (March 11, 1967).

5 U.S. Department of the Interior, Fish and Wildlife Service, Recavery Implementation program for Endangered
Species in the Upper Colorado River Basin, September 1987 (hereafter "Recovery Implementation Program™).

¢ \.S. Bureau of Reclamation, Study of Alternative Water Supplies for Endangered Fishes in the 15-Mile Reach
of the Colorado River (Jan. 1992) at 2 (hereafter "Alternative Water Supplies™).
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construction of the Colorado-Big Thompson Project by the Bureau of Reclamation in the
1940s.” Beginning in the 1950s, recreationa! development in the headwaters of the Colorado
River mushroomed; world class ski areas and resorts support a strong and growing economy.
Water is in demand for snowmaking in the wintertime and to meet the needs of the permanent
and visiting population.

In short, the circumstances that so clearly favored the dedication of much of the water
of the Colorado River in Colorado to agriculture in the Grand Valley have changed. Other
interests have emerged and are expressing a desire for modifications in water uses that will
allow these interests to enjoy more of the benefits of the river. This chapter explores the
commitment of water to the Grand Valley and considers opportunities for broadening the
beneficiaries of this water.

By treaty ratified by the U.8. Senate in 1863, the Ute Indians in Colorado ceded
claims to lands east of the Continental Divide, but were given dominant rights in the westemn
part of the territory. A subsequent treaty in 1868 established a reservation for the Utes in
western Colorado that was to be their exclusive territory. In 1879,7* disgruntled Utes in
northern Colorado killed Nathaniel Meeker, at that time Indian agent on the reservation and
formerly founder of the Union Colony at Greeley, Colorado. In response, the U.S. decided in
1880 to remove the Utes from all of western Colorado except for two small reservations in
the southwest corner of the state. In August 1881, Utes residing in the Grand Valley were
forced to move to the Uintah Reservation in Utah, Settlers immediately came into the valley
and Jaid out claims to land.* According to one account:

? Daniel Tyler, The Last Water Hole in the West (University Press of Colorado, 1992).

' The Grand Valley was considered as a site for a reservation but, according to one source, was viewed as more
valusbie for settlement by the U.S.: "Mr. Mears {one of the U.S. commissioners sent 1o survey the valley as a
possible reservation Jocation] at once saw that, for the benefit of Colorado, it would be better to keep the Indians out
of the state, as the land in the Uncompahgre and at Grand Junction would become very valuable, if settled by whites.”

Jerome G. Smiley,ed., vol. 2 Semi-Centennial History of The State of Colorado (Chicago: The Lewis Publishing
Company, 1913) at 441, '
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In the early days of September 1881, a bugler for the U.S. Ammy issued
a series of shrill blasts signalling that the land that had once belonged to
the Ute Indians was now open for settiement by the whites. The bugle
had barely silenced when the stampede began: a flood of settlers entered
the Grand Valley. This multitude soon demanded a supply of water to
transform the bamren land into towns, farms, ranches, and orchards.’

Work began on the Grand Valley Ditch later that same year, and on the Pioneer Ditch and the
Pacific Slope Ditch in 1882.

The story of irrigation development in the Grand Valley is reminiscent of irrigation
development in many other parts of the West. Small ditches serving the most accessible low-
lying lands were built first, using largely local labor and capital. The far more ambitious
Grand Valley Ditch went through a series of stages before and after reaching completion in
1884: work was begun in 1881 using local capital and labor; the project then was taken over
in January 1883 and enlarged in scope by an ambitious promoter from the Gunnison area,
Matt Arch; later that year, outside financial interests took over (first T.C. Henry and the
Colorado and Trust in August 1883 and then the Travelers Insurance Company of Hartford,
Connecticut in 1885); finally, in 1897, the private project turned into a water user-owned
ditch company, the Grand Valley Irrigation Company (GVIC).!"* Today, GVIC provides water
10 about 38,000 acres of land and 3,000 users within its service area.

In the Grand Valley, as in most other places in the West, private efforts to get water to
the higher elevation lands failed. Orchard Mesa is a good case in point." Orchard Mesa is
an elevated area of land about __ miles long and __ miles wide, sitting aboﬁt ___ feet above
the south side of the Colorado River in the east end of the Grand Valley. Fruit trees grow
well on much of this land, and there had been at least five private efforts to pump water from
the river up onto the benchlands that all ended in failure because the diversion facilities

® Don Davidson, *The Grand River Ditch,” 1 J. of the Western Slope 1 (Winter 1986).

¥ Mary Rait, "Devetopment of Grand Junctiion and the Colorado River Valiey to Palisades from 1881 to 1938 -
Part 1,* 3 J. of the Western Slope (No. 3) 7, 16 (Summer 1988) (hereafter "Rait, Part 1").

W' This discussion is drawn primarily from Mary Rait, Development of Grand Junction and the Colorado River
Valley to Palisade from 1881 to 1931--Part 2, 3 J. of the Westemn Slope (No. 4} 4, 38-41 (Autumn 1988) (hereafier
*Rait, Part 2*).



washed out in high spring flows. Between 1909 and 1910, the Orchard Mesa Construction
Company built a water diversion and delivery system taking water out of the river up in
DeBeque Canyon, running the water through flumes and a canal along the south side of the
river to a point where it was then pumped onto the mesa. The expense of constructing and
operating the system made the cost of the water to the irrigators more than they could afford
to pay. Faced with bankruptcy, the company transformed itself into the Orchard Mesa
Imigation District (OMID), a public entity formed under state law and authorized to assess a
tax on all lands served with water within the boundaries of the district. In 1922, the
Reclamation Service entered into a contract with OMID under which the U.S. would divert
additional water at its diversion dam for the Grand Valley Project, split it off from its main
canal and move it 'undef the Colorado River in a reinforced concrete siphon to the 3.5 mile
concrete-lined Orchard Mesa Power Canal. The Orchard Mesa Pumping Plant then would lift
the water as much as 130 feet to the two canals on the mesa. About 8,600 acres of land are
irrigated within the OMID.

The federally constructed Grand Valley Project itself grew out of a desire to be able to
irrigate lands in the Grand Valley lying above and north of the lands irrigated out of the
GVIC Canal. The Grand Valley Water Users Association formed in 1905 to promote this
reclamation project, and signed a contract with the U.S. in 1913 agreemg to pay the costs of
constructing the system. Much of the land to be served with water from-the Government
Highline Canal was still in public ownership.

The Reclamation Service constructed a 14-foot high, 546-foot-wide dam (Roller Dam)
across the Colorado River, with six "roller” gates to control flows — the first dam of this type
ever to be constructed in the United Sm. Water is diverted out of the west and north side
of the river into a canal with a capacity of 1,675 cubic feet per second. The canal moves
through three tunnels (with a portion of the flow siphoned off to the Orchard Mesa system
under the river between the second and third tunnels). At the Price-Stubb Pumping Plant,
water is made available to the Palisade Irrigation District (6,000 irrigable acres) and the Mesa
County Irrigation District (2,000 irrigable acres). The Highline Canal, completed in 1917,
extends 55 miles and carries water to about 23,300 acres of land within the Grand Valley
Water Users Association. Despite assurances by valley interests in 1907 that the cost of the
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system would be paid to the U.S. within three years after completion, irrigators within the
Water Users Association did not begin payments unti] the contract had been renegotiated in
1928 to extend the payment period to 40 years, to deduct $812,000 from the original
repayment cost, and to establish a reduced annual charge for the first five years.

OL

No orchards now grow in the vicinity of the town of Fruita, located toward the west
end of the Grand Valley, but when William E. Pabor, another alumnus of the Union Colony,
founded the Fruita Town and Land Company in 1883, he planted _apples, pears, peaches,
cherries, plums, and grapes with such success that by 1886 a five-acre plot was selling for
$500."2 Pabor, an avid promoter of agriculture in Colorado, was moved to write:

Fair Fruita in the sunshine lies,

The fairest village *neath the skies;

Broad sweep of fertile land around,

Where prosperous farmer homes abound;
* Home of the almond, apple, peach,

And vines, whose purple clusters teach

That bountecus Nature offers here
A generous summer with each year.?

Despite Pabor’s optimism, there is something incongruous about growing peaches in
Colorado. And yet they do grow —Iin most years, very well, They grow best in the eastern
part of the valley, the area around the town of Palisade, on the higher lands that enjoy the
benefits of the fact that warm air rises. The growing season on these higher areas averages
187 days a year, compared to the 140 day growing season in the lower part of the valley west

2 Steven F. Mchls, The Valley of Opportunity: A History of West-Central Colorado (Bureau of Land
Management, 1988} at 145,

 William E. Pabor, Wedding Bells: A Coforado Myt 118 (1900).
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of Grand Junction." _ The early promise of a valley filled with orchards has yielded to the
realities of growing fruit in a mountain valley with elevations between 4,000 and 6,000 feet,
but fruit remains an important part of the agricultural economy in parts of the Grand Valley
today. : _

Beyond problems with climate, fruit production in the Grand Valley suffered from
salinity in the soils and from pests and disease. Salinity long has plagued irrigated _
agriculture. To a considerable degree this is a problem that can be managed through good
drainage practices, but in the Grand Valley (and in most imrigated areas of the West) drainage
simply was not considered until problems appeared. In retrospect, it is not surprising that
lands accustomed to receiving perhaps eight inches of moisture per year would not necessarily
adapt well to receiving four or five feet of additional water as a consequence of irrigation. In
the Grand Valley, as mentioned above, the particular problem was the Mancos shales. The
soils of the valley are primarily alluvial in origin and are underlain by the shales. With the
addition of large amounts of water to the lands beginm’ng in the 1880s, groundwater levels
started to rise. A study by the Department of Agriculture in 1916 emphasized the

-, increasingly saline character of the groundwater and concluded that successful crop production

in the area would require keeping the water table far enough below the root zone to avoid
salinity damage:

In many instances the existence of a problem in the Grand Valley was first
realized when some of the older apple orchards began to fail. Almost
invariably the older trees in any particular orchard died first. Frequently the
Iand upon which apples trees 15 to 25 years old had died and had been
removed would be reset to apples and the younger trees appear to thrive for a
period, sometimes for several years. These younger trees would then die and
finally the owner would remove the orchard and plant the tract to alfalfa or
small grain. It was not unusual for either of these crops to do well at first and
sometimes for several years, although almost invariably the end has been the

" Nolan J. Doesken et al., "A Climatological Assessment of the utility of Wind Machines for Freeze Protection
in Mountain Valleys,” 28 J, Appied Meteorology 194, 195-96 (March 1989).
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same, i.e., the land finally became unproductive. In some cases the trouble has
so far developed as to cause the land to be entirely abandoned.

Between 1917 and 1921, the Reclamation Service constructed drainage ditches for the Grand
Valley Project that also benefitied lands within the Grand Valley Irrigation Company.' In
1923 irrigators in the valley voted to levy an assessment on their lands to pay for the
installation of additional drainage ditches. The work was essentially completed in 1930,

Particularly devastating to the apple orchards in the valley early in the century was the
coddling moth. Eggs laid by the moth turned into worms which then infested the apples.
Despite spraying lead arsenate on trees as many as 10 to 12 times a year in the mid-1920s,
worm damage continued,” A federal requirement established at that time under the 1906
Pure Food and Drug Act required removal of lead from all agricultural products before
shipping, a process that itself damaged the fruit and added considerable expense until
automated means were devised."® In 1927 one state official estimated that the orchard areas
in the valley had decreased by 40 percent since 1915, while the cost of spraying had increased
by 365 percent.”

Peach orchards in the 1930s and 1940s were devastated by the budmite-transmitted
Peach Mosaic Virus. The only effective means of control is to remove and bum infected
trees. Between 1935 and 1949 over 125,000 peach trees were removed from orchard lands in
the Grand Valley.” Nevertheless the Grand Valley remains an important producer of
peaches, with most of that production centered in the Palisade area.

¥ Dalton G. Miller, The Seepage and Alkali Problem in the Grand Valley, Colorado, U.S. Department of
Agriculture, March 1916 at 13.

1 Rait, part 2 at 44-45.

" Merton N. Bergner, The Development of Fruita and the Lower Valley of the Colorado River from 1884 10
1937 (1937) (unpublished MS thesis, University of Colorado, Boulder) at 33.

1 Rait, part 1 at 45.
¥ Id. at 46.

® Joyce Sexton, History of the Fruit Industry in Mesa County, Western Colorado Herticultural Society
Proceedings (1987) at 96. '
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DDT and other high potency pesticides brought the codling moth and other pests under
control. Today, spring frosts are the primary factor limiting fruit production in the Grand
Valley. Record cold temperatures in the winter of 1962-63 killed more than 100,000 peach
trees, and in the spring of 1989 a severe frost caused the most complete bud kill in the
valley’s history. Wind machines that mix jn warmer air from higher elevations now are
common in the peach orchards, replacing smudge pots used in the past.

Iv.

Imagine an inland sea covering at times much of the continental land mass of what is
now western Colorado, a sea coming in from the north and, at one period, extending all the
way to what is now the Gulf of Mexico. Such was the state of the Earth during a period
geologists call the Cretaceous, approximately ___ million years ago. The Mancos shale that is
the product of this period underlies the entire Grand Valley, outcropping in the Book Cliffs |
that form a distinctive northeast boundary for the valley. The sandy shbre; of this sea are
now thé Dakota Sandstone formation, and the Mancos shales are remnants of "the shells and
skeletons of innumerable marine animals: coiled ammonites, giant oysters, clams, and
swimming reptiles."*' This area is the easternmost extension of the Colorado Plateau, with
its uplifted sedimentary layers still remarkably horizontal though deeply carved by water.
Somehow this plateau escaped the mountain building processes that occurred in the Rockies to
the east and the Sierra Nevadas on the west.

As already discussed, the salinity of these shales created problems with growing crops
in parts of the Grand Valley around the turn of the century, problems that were largely
addressed by the construction of a substantial drainage system. In effect, ﬁowevcr, the
problem was just transferred downstream, There are many sources of salinity feeding into the
Colorado River: nearly half of the salts found in the river at Hoover Dam are thought to come

' Halka Chronic, Roadside Geology of Colorado (Missoula: Mountain Press Publishing Co. 1980) at 256.
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from natural sources while 37 percent result from irrigatio'n.’2 Salinity affects the quality of
the drinking water that comes from the Colorado River in the Lower Basin and also makes
the water less desirable for other domestic, municipal, end industrial uses, It can limit the
types of crops that can be grown as well as the yield of those crops. In 196!, when highly
saline drainage water from the Wellton-Mohawk Division of the Gila Project in Arizona
pushed salinity levels in the Colorado River at the Mexican border to more than 2,000 parts
per million of total dissolved solids, damage to crops in the Mexicali Valley caused an
international incident.® .
~ One response to this incident was the passage of the Colorado River Basin Salinity

Control Act in 1974.** This law provided federal funding to construct projects in the basin
that would reduce salt loading to the Colorado River. One of these projects became the
Grand Valley Salinity Control Unit. The original plan called for actions that were expected to
reduce salt loading to the river by as much as 410,000 tons annually.

Stage I of the Grand Valley Salinity Control Unit was essentially completed in 1983.
The effort focused on a 6.7 mile section of the Government Highline Canal in the western
part of the Grand Valley. The canal was lined, and diversion structures for laterals were
rebuilt. In addition, 34 miles of open dirt laterals were transformed into about-30 miles of
plastic pipe. In Stage II, 38 miles of the canal in the eastern part of the valley are being lined
with polyvinyl chloride; 144 miles of open ditch laterals are to be replaced by pipes.

The salinity control project brought permanent change to irrigated agriculture in the
Grand Valley. Because that change is still underway, it is difficult to assess its full
implications. One immediate effect was that irrigation activities in the valley, practices that
had been in existence with virtually no change for 50 to 70 years or more came under intense
scrutiny. A system, or more accurately a collection of systems, that had met their clear
objective when they were designed and constructed of ;;roviding a reliable and low cost

2 Taylor Q. Miller, Gary D. Weatherford, John E. Thorson, The Salty Colozado (The Conservation Foundation
1986) at 5.
B 1d. at 24

3 publ L. No. 93-320, 43 U.S.C.§ 1571.
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supply of water for irrigation were found to be antiquated and even harmful. The good news,
however, was that federal assistance was available to fix the problem — the irrigators
themselves would not be responsible for making changes. In fact, the even better news was
that the "improvements” that would be made to their water delivery systems would actually
make things better for the irrigators themselves since the water would be better "managed":
leaky portions of the main canals would be lined; check structures (gates regulating the depth
and flow of water in a section of the canal} would be built; new diversions structures for
laterals would be constructed and the old dirt laterals would be replaced with piping; trash

. cleaners would be installed to keep the water free from branches, leaves, and other debris;
water delivered through the pipes would be under pressure, allowing irrigators to install more
modern irrigation equipment such as surge systems or sprinklers that could take advantage of
this pressure, Moreover, funds would be available through the Department of Agriculture to
cost-share on-farm improvements that would reduce drainage.

But things are rarely what they seem. The original plans for reducing the loadings of
salts from the Grand Valley were considerably scaled back. [*describe]

The need for agreement among the irrigators within each of the systems that would be
altered under the salinity control program revealed some of the deep splits that existed
between water users on the same laterals, between some of the water users and management
of their water supply organizations, between different organizations, and, of course, between
the local community and the federal government. The Bureau of Reclamation, the federal
agent for carrying out much of the salinity control program, wanted a single written
agreement with each of the organizations within which improvements were to be made.

Such agreement proved impossible to achieve within the Grand Valley Irrigation Company
and was not easily obtained from the three entities receiving water from the Government
Highline Canal: the Grand Valley Water Users Association, the Palisade Irrigation District,
and the Mesa County Irrigation District.

While the main canals are owned and managed by the water supply organizations in
the Grand Valley, the laterals generally are owned by the water users. Once water is
delivered to the diversion structure for the lateral, management of that water is left up to the
users. In most cases, users on a lateral are not well organized. Only in the Grand Valley

12
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Water Users Association system are deliveries of water to laterals based on orders or requests;

('w in other systems, water is simply turned into laterals on the basis of the direct flow rights held
by the users (e.g. if the sum total of the flow rights held by users on a lateral is x cubic feet
per second, then a constant flow of x second feet is maintained in the lateral so long as

. sufficient water is available to do so).

For the most part, irrigators in the Grand Valley Water Users Association who are on
laterals now supplied from the improved canal and pipeline system seem happy with the
changes. One tmexpected effect is the flip-flopping of advantages and disadvantages of
location on the lateral. In the old earthen ditch system, imrigators at the head of the system
enjoyed first crack at the water and could be sure to get their water if any flowed into the
ditch, while those at the end .of the ditch might sometimes find themselves with little or no
supply. With water in ﬁipes, irrigators at the end of the lateral find that they have the best
pressure and a full supply while those at the top of the system do not have much pressure to
take advantage of. The cleaner water makes use of siphon tubes and surge systems easier
since there are fewer obstructions to be cleared. The improved on-field irrigation systems

. tend to be much less labor intensive than the traditional methods used in the area.

(%V Through Fiscal Year 1993, federal investment in salinity control in.the Grand Valley
totaled over $123 million.”’ As a result, annual salinity additions from the Grand Valley are
estimated to have been reduced by 85,766 tons.?® Is this a good investment?

Unsurprisingly, opinions vary comsiderably. Though estimates of actual damages from salinity
vary widely, some believe that more has been spent in the Grand Valley on salinity control

¥ personal communication from David Trueman, Bureau of Reclamation, Upper Colorado Region, Salt Lake
City, Utah, Oct. 28, 1994,

* 1d. The on-farm efforts supporied through the Soii Conservation Service are estimated to have produced
salinity reduction of 61,500 tons per year. Salinity Update, March 1994, at 15.
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than can be justified.” Indeed, it is hard to justify much of the now more than $___ that has
been spent on salinity control in the Colorado River on a strictly economic basis.”®

Nevertheless, the salinity contro! program has permanently changed irrigated
agriculture in the Grand Valley. The opportunities to modify long-standing practices in a
manner that reduces the need for the historical level of diversions are now well understood.
Improvements made to date prove that lands in the Grand Valley can be irrigated with less
overall demand on the Colorado River. Not surprisingly, in an era of growing demands for
water, those who would like to enjoy the benefits of this Colorado River water are lining up.
First in line after the irrigators themselves are upstream junior water rights and those wanting
more water in the 15-Mile Reach for endangered fish.

V.

The west slope of the Rocky Mountains in Colorado is one of the great "water holes”
of the West.” Moist air coming from the west struggles to hurdle the vertical barrier of
these mountains, leaving behind large amounts of precipitation in the process, Particularly the
wintertime snowfalls provide the source for much of the spring and summer surface flows in
the many river and streams that are part of the Colorado River Basin. Many interests compete
to claim these valuable flows of water, both within Colorado and in other, downstream states.

Except for irrigation in the Grand Valley, economic water uses within Colorado’s West
Slope were slow to develop. An early major claim that is still of great importance today is

¥ Richard L. Gardner and Robert A. Young, "An Economic Evaluation of the Colorado River Basin Salinity
Contral Program,” 10 Western J. of Agricultural Economics 1 {1985); Richard L. Gardner and Robert A, Young,
*Assessing Strategies for Control of Imrigation-Induced Salinity in the Upper Colorado River Basin,” 70 American J.
of Agricultural Economics 37 (1988).

In March 1994, the Bureau of Reclamation requested comments from the public about the salinity control
program. Most of these comments were supportive of continuing the program, but several raised questions about &
number of aspects of the program, including the Grand Valley Unit. See, e.g. Letter to Mr. Charles A. Celhoun from
Glen A Miller, April 22, 1994; Letter to Charles A. Calhoun from Ruth P. Hutchins, April 27, 1994,

® Memorandum from Robert A. Young to Salinity Control Program Review, April 21, 1994,
¥ See Dan Tyler, The Last Water Hole in the West (1992) (hereafter *Tyler").
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the diversion of up to 1,250 cfs of water from the Colorado River in the vicinity of Glenwood
Springs to generate hydroelectric power at the Shoshone Power Plant. Originally known as
the Glenwood Power Canal and Pipeline, this plant holds a 1903 priority water right for year- |
round operation. The size, seniority, and year-round nature of this water right cause it to
dominate management of water in the Upper Colorado River.

Transmountain diversions, moving water out of the Colorado River Basin to the Front
Range of Colorado, are the other major factor dominating use of Colorado River water in
Colorado. Early transmountain diversions were relatively small in size and served to bolster
water supplies for irrigation users®® The City of Denver through its Denver Water Board
constructed the first large-scale transmountain diversion project taking water out of the
Colorado River Basin.® Piggybacking on the construction of the Moffat Tunnel under the
Continental Divide to provide direct rail service west from Denver through the mountains, the
Denver Water Board brought water from the Fraser River, a tributary of the Colorado,
through the "pioneer” bore for the Moffat Tunnel beginning in 1936. In the 1930s, Denver
began construction of the Williams Fork system by which water from this drainage was
brought to the Front Range.

Beginning in 1938, the Bureau of Reclamation began construction of the Colorado-Big
Thompson Project.”? The water supply for this major federal project was to be the Colorado
River Basin, while the water use would occur on already irrigated lands in the northern
portion of the Front Range. Completed in the late 1950s, as much as 310,000 acre-feet of
water per year can be diverted from the collection system on the West Slope through the Alva
B. Adams Tunnel for use on the Front Range.

Then, in the 1950s, Denver began construction of what is now its major source of
water supply from the West Slope — Dillon Reservoir. With a storage capacity of about
250,000 acre-feet, the reservoir impounds the Blue R.ive'f at the town of Dillon. Up to __

* Robert Follansbee, Upper Colorado River and Its Utilization, Water Supply Paper 617, United States
Geological Survey (1929) at 49. ,

' James L. Cox, Metropolitan Water Supply: The Denver Experience (1967) (hereafier "Cox™).
2 Tyler at .
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acre-feet per year of water is moved through the Harold D. Roberts Tunnel to the Front
Range. ‘ '

In the 1960s, the Burean of Reclamation constructed the Fryingpan-Arkansas
Project.® This project was expected to bring about 72,200 acre-feet of water per year from
the Fryingpan River on the West Slope to the Arkansas Basin.* Between 1982 and 1992
actual annual diversions averaged 53,500 acre-feet.®®

The City of Colorado Springs has built two significant transmountain diversion
projects moving water out of the Colorado River Basin to tlie Front Range. The first was on
the Blue River. In 1993 the yield of this system was 11,658 acre-feet.® The Homestake
Pfoject which collects West Slope water out of the Eagle River drainage provided 25,900
acre-feet to the Colorado Springs water supply in 1993.”

Only in about the last 25 years have consumptive water uses on the West Slope of
. Colorado begun to increase significantly. In the late 1970s, the long-anticipated development
of the oil shale industry at last appeared ready to become a reality. Companies engaged in

this development aggressively pursued rights to the substantial quantities of water expected to

be needed in support of this apparently massive industry.3® These interests now are
concerned with protecting the potential value of these rights, pending their future use — either
in oil shale or, more likely, for other purposes.

Almost unnoticed in the boom (and bust) of oil shale development was the more
gradual but significant growth occurring in many parts of the West Slope related to its scenic
and quality-of-life attractions as well as its expanding recreational economy. The town of
Aspen led the way, followed by Vail, Steamboat, Telluride, and a collection of areas in

¥ Frank Milenski, In Quest of Water (1993).
* Bureau of Reclamation, Water Management of the Arkansas River, Preliminary Draft, 10/5/93 at 2.
3 14

3 Personal communication from Philip C. Saletta, Supervising Resource Engineer, Colorado Springs Utilities,
November 2, 1994,

3? !g;
* Colorado Energy Research Institute, Wai Enerpy in Coloradg’s Future (Westview Press 1981).
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Summit County. The brand new town of Battlement Mesa, constructed to house employees of
the oil shale industry, transitioned remarkably easily to a retirement community. Growing
needs for water in support of the expanding urban and recreational areas of the West Slope as

‘well as for significant new uses such as snowmaking in the wintertime are making West Slope

interests major players (in addition to those in the Grand Valley and those making
transmountain diversions) in decisions respecting uses of Colorado River Basin water.

Demands for water in the Grand Valiey have an important influence on water uses in
the Upper Colorado River Basin. Efforts by the Orchard Mesa Imrigation District (OMID) to
obtain a water court decree for operation of what is called "the check" illustrate well the
nature of this influence, Water for lands within OMID is diverted at the Roller Dam,
siphoned under the river, and moved through the power canal to the pumping plant where it is
lifted up onto the mesa. The four hydraulically-driven pumps use about 272 cfs of water to
pump 171 cfs of water used for imrigation.® The 272 cfs normally returns directly to the
Colorado River through the plant tailrace. In addition, Public Service Company of Colorado
constructed a hydroelectric generating facility at this location in 1933. Capacity constraints in
the Grand Valley Project diversion system limit the operation of the power plant during the
peak irrigation season to a maximum of 310 cfs.*

In 1926, the Grand Valley Project installed a radial gate "check" at the point where the
tailrace enters the river and built a bypass channel allowing water to enter the Colorado River
at & point about 100 yards further upstream. Motivation to build and operate this system
came from the need to meet the senior priority of the GVIC system wh‘ose headgate is
immediately ahove the point where the pumping plant tailrace joins the Colorado River.

Thus, without the check in operation, return flows from the tailrace are not available to
GVIC. During the late part of the irrigation season when natural flows of the river are low,
the senior call of GVIC could reduce diversions at the Roller Dam. ([insert figure showing the
check about here]

* Robert E. Norman, Grand Valley Water Management Study: A Carrot or a Hammer? 1993.

9 Id, at
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The ability to operate the check allowed the Grand Valley water users to work
collectively to insure the availability of up to 2,260 cfs during the imrigation season at the
Cameo Gauge (the "Cameo Call"} even though the nine separate water rights have priorities
ranging from 1882 to 1918. In the debate surrounding construction of the Colorado-Big
Thompson Project, West Slope interests demanded "compensatory storage” to protect existing
and future consumptive water uses in their area.’! Green Mountain Reservoir, constructed
on the Blue River near Kremmling, was added to the project to meet this demand. Senate
Document 80, prepared in 1937 to accompany legislation authorizing the Colorade-Big
Thompson Project, called for Green Mountain Reservoir to have a capacity of 152,000 acre-
feet, with 52,000 acre-feet dedicated to "replacement” of water diverted out of the basin and
100,000 acre-feet for "power purposes” (to operate a hydroelectric power plant at the dam
with the revenues going to help pay the cost of the project). Senate Document 80 specifically
directed use of the 52,000 acre-feet as necessary to meet the 1,250 cfs diversion right qf the
Shoshone Power Plant; the 100,000 acre-foot pool also was to be available for meeting
. "existing inigétion and domestic appropriations of water, including the Grand Valley

. Reclamation project..." as well as future domestic and irrigation uses in western Colorado.®

Releases of Green Mountain water provide a critical part of the late season irrigation
supply in the Grand Valley. Operation of the check reduces the amount of water that must be
released from Green Mountain by enabling GVIC to meet its full demands (including its more
junior 120 cfs right) with power return flows from Orchard Mesa. Even so, in the drought
year of 1977, 66,000 acre-feet of water was released from Green Mountain to meet existing
West Slope uses.

For many years, the Denver Water Board contested operation of Green Mountain
Reservoir because it was perceived to threaten the yield from Dillon Reservoir. As the
consequence of a long series of court cases and negoﬁaﬁom, Green Mountain is recognized to
hold a 1935 priority to store 160,000 acre-feet while Dillon Reservoir and the Roberts Tunnel

" Tyler at 51.

“ Senate Document 80 at 3.

“ This story is related in considerable detail in Tyler.
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hold a 1946 priority (a storage right of 252,678 acre-feet and a direct flow right of 788 cf5).
Thus Green Mountain has a better legal right to Blue River water than Dillon. The parties
also agreed, however, that Denver could use its storage on Williams Fork to release water to |
the Colorado River in exchange for Blue River water it could store in Dillon. More recently,
Denver helped finance construction of the Colorado River Water Conservation District’s
Wolford Mountain Reservoir on Muddy Creek, north of Kremmling. Denver will use its
share of the yield of Wolford Mountain as releases to substitute for Green Mountain water it
stores in Dillon Reservoir and transports to the Front Range.

In the efforts to settle the Orchard Mesa Check case, three interests have emerged as
those potentially most affected: the so-called "preferred beneficiaries” of Green Mountain
water, the Green Mountain contract water users, and the oil shale interests.* Preferred
beneficiaries are those West Slope users with water rights that were diverting water by 1977
—— considered to total 66,000 acre-feet of water. Contract users are those holding contract
rights for delivery of water out of Green Mountain. About 10,000 acre-feet of water has been
committed to date out of a designated pool of 20,000 acre-feet in Green Mountain. Oil shale
interests generally hold junior conditional water rights with an appropriation date of 1955 or
later.

Orchard Mesa is seeking approval to operate the check only as necessary to meet the
senior GVIC right of 520 cfs, not the "enlargement” of about 120 cfs with a priority date
junior to that of Orchard Mesa. In the 1980s, Orchard Mesa determined that the added
expenses of operating the check only made sense when it was legally required to do so, and
the Colorado State Engineer agreed that OMID was not obligated to operate the check in
other circumstances. Studies indicate; however, that operation of the check reduces the need
for releases from Green Mountain Reservoir by as much as 30,000 acre-feet in a dry year.*

Water uses in the Grand Valley affect upstream uses in the Colorado River Basin.
Compensatory storage facilities for two Bureau of Reclamation projects, Green Mountain

“ Personal communication from Glenn Porzak, Attomey, Holme Roberts & Owen, December 19, 1994,

% Colorado River Water Conservation District, Proposed Solution to the Orchard Mesa "Check” Problem, Draft,
9/22/88.
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Reservoir and Ruedi Reservoir, help offset the depletive effects of the transmountain
diversions out of the Colorado River Basin by these projects. The depletive effects of

- Denver’s large-scale transmountain diversions are offset somewhat by releases from the
Williams Fork and, now, the Wolford Mountain systems. Nevertheless, in a river with a
native yield that substantially exceeds existing consumptive uses, there are many holding
water rights who believe they would benefit from a reduced call from the Grand Valley.
These interests ¢certainly would favor reduced diversions in the Grand Valley, but they would
prefer that the reduced diversions simply return to the river and become available to help

supply the rights of junior appropriators.
VL

Once, not so long ago, there lived a minnow in the Colorado River that grew up to six
feet long and weighed as much as 80 to 100 pounds. That minnow, the Colorado squawfish,
still inhabits the basin. But now it is an endangered species, occupying about 25 percent of
~ its original habitat in the Colorado River and its tributaries. The largest of these fish today
reach no more than half their original size. The squawfish and three other species native to
the Colorado — the humpback chub, the bonytail chub, and the razorback sucker, thrived in a
habitat that has been called by Philip Fradkin "A River No More".* In its "untamed" form
as experienced by Major John Wesley Powell and his crew in their remarkable journeys down
the Colorado in the 1870s, flows in the Colorado River peaked with the spring runoff — often
flooding over its banks and scouring out its channel — and then declined slowly during the
summer months. Sediment loads from the many tributaries feeding the river made the water
turbid and brown-colored, particularly as the snowmelt dissipated. As the currents slowed and
the air temperatures heated up in the river canyons, the water warmed.

Fradkin called the Colorado "A River No More" because of the dramatic changes
wrought by the construction of ten major dams within the basin during the past 80 years by
the Bureau of Reclamation. These dams capture and store the peak spring flows. Flooding in

“ Philip Fradkin, A River No More: The Colorado River and the West (Knopf 1981).
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the Colorado River basin now is an infrequent, though occasionally still spectacular, event.
The dams transform the river, in many segments, into a series of lakes. As the sediment-
loaded water backs up behind a dam, the sediments tend to drop out. While the surface area
of the reservoir is exposed io the sun, the underlying waters are not. Thus water released
from the reservoirs, drawn from this lower level, tends to be considerably clearer and colder
than native river flows. Moreover, dams create insurmountable barriers to migration,
effectively segmenting the river and potentially closing off access to spawning and rearing
areas. Colorado River dams have created highly desirable trout habitat, and large numbers of
introduced species of trout and other fish now reside in the river. Good habitat for trout,
however, is not good habitat for fishes native to the river such as the Colorado squawfish — a
fact underlined by the precipitous decline of these species since water development began
during this century.

The Colorado squawfish was listed as an endangered species in 1967. Despite more
than 25 years of study since that time, the biological requirements for recovery of the
squawfish still are not fully understood. What is known is that the squawfish has entirely
disappeared from the lower Colorado River basin, occurring now only upstream of Glen
Canyon Dam.*” Spawning occurs between July and September and appears to be closely
linked to water temperature (which must reach or exceed 20 degrees C.). Eggs are deposited
in coarse cobble beds that must be relatively free of sediments. Hatching and survival of the
larvae are most successful under conditions where the water temperatures are even warmer.
Upon hatching, the larvae apparently drift downstream, seeking backwater areas out of the
river’s current. In the fall and winter, the squawfish search out pools and other deepwater
areas. Colorado Squawfish can migrate considerable distances — in one case, a documented
distance of nearly 200 river miles between April and September.

In 1973, Congress passed the Endangered Species Act which, among other things,
directed the Secretary of the Interior to develop and implement "recovery” plans for listed

* This discussion is taken Jargely from the Biological Opinion for the Muddy Creek Reservoir Project, Grand
County, Colorado, Feb. 7, 1990, U.S. Fish and Wildlife Service.

21



threatened and endangered species.® The U.S. Fish and Wildlife Service formed the
Colorado Squawfish Recovery Team in 1975 and expanded the scope of the effort to include
all endangered fishes in the upper basin in 1976. The energy boom in the late 1970s

- prompted a flurry of proposed water development projects in the upper basin, requiring the
Fish and Wildlife Service to consider the effects of this water development on recovery of the
listed fishes. According to Wydoski and Hamill, "[b]y 1984 the USFWS had issued nearly a
hundred biologica_l opinions, concluding that the site-specific cumulative effect of water
developments and depletions was likely to jeopardize the continued existence of endangered
Colorado River fishes."* The opinions, however, also proposed "reasonable and prudent
alternatives" which, if implemented, would allow water development to go forward. In
general, the "alternatives” included support for the activities of the recovery program and a

- suggestion that, so long as recovery was proceeding, so too could water development. In
1987, this approach was formalized in the "Recovery Implementation Program for Endaﬁgered
Fish Species in the Upper Colorado River Basin."

As revised in 1993, the program contains seven elements, estimated to require funding
of as much as $134 million between 1994 and 2004.%' First, the instream flow needs of the
fishes are to be identified and protected. Second, important habitat areas are to be restored
and managed. Third, the adverse effects of nonnative fishes are to be reduced. Fourth, the
genetic resources of the species are to be protected and managed. Fifth, monitoring and
research are to be conducted as necessary to support recovery efforts. Sixth, education of the
public is to be pursued through an active program of information dissemination. And seventh,
overall planning and coordination of recovery program activities are to be pursued, as is
obtaining adequate funding support. Participation in the Recovery Implementation Program

4 16US.C. § 1533 ().

# Richard S. Wydoski and John Hamill, Evolution of a Cooperative Recovery Program for Endangered Fishes in
the Upper Cotorado River Basin, ch. § in [] at 132.

* Id. at 133.

3 1.8. Fish and Wildlife Service, Section 7 Consultation, Sufficient Progress, and Historic Projects Agreement
and Recovery Action Plan—Recovery Impiementation Program for Endangered Fish Species in the Upper Colorado
River Basin, Oct. 15, 1993.
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includes, in addition to the Fish and Wildlife Service, representatives from the Bureau of
Reclamation, from the states of Colorado, Utah, and Wyoming, from the water user
community, and from the environmental community. _

The Upper Colorado River is important habitat for the Colorado squawfish. At
present, the upper limit of the habitat is the Grand Valley — apparently because of
obstructions in passage presented by the diversion dam for the Grand Valley Irrigation
Company canal, an old diversion dam for the Price-Stubb Ditch, and the Roller Dam for the
Grand Valley Project. Relatively large numbers of squawfish have been found in the 15-Mile
Reach, and the area has been identified as a "suspected Colorado squawfish spawning area.”
Consequently, the 15-Mile Reach has been a "focal point” of recovery efforts.™

For reasons that are not entirely understood, successful spawning by the Colorado
squawfish is closely correlated with significant spring runoff periods. Possible explanations
include the flooding of adjacent areas into which the squawfish move for feeding and
warming prior to spawning, and the cleansing of gravel substrates utilized for egg incubation.
Irrigation diversions for the Grand Valley markedly reduce flows in the 15-Mile Reach,
potentially limiting access to adjacent backwater areas and limiting the flushing effect of the
remaining flows. These effects are most pronounced during the months of July to September
when diversions are the highest (and as flows naturally decline).

Efforts are being made to improve streamflows through the 15-Mile Reach. The Fish
and Wildlife Service recommends flows in this stretch of between 700 and 1,200 cubic feet
per second (cfs) during July, August, and September, with a 600-cfs floor in especially dry
years. An analysis of historical flows in the reach suggests that an additional 47,000 acre-feet
of water is needed to support this minimum flow objective.”® The first increment of water to
meet this need came from Ruedi Reservoir, a feature of _the Fryingpan-Arkansas Project
constructed by the Bureau of Reclamation on the Fryinﬁpan River. This reservoir provides
"compensatory storage” to offset the depletive effects of water removed the West Slope of

14 at 17.

% 1).S. Bureau of Reclamation, Study of Alternative Water Supplies for Endangered Fishes in the *15-Mile
Reach” of the Colorado River, January 1992 at 4,
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Colorado for use in the Arkansas Valley on the Front Range. Water stored in Ruedi is not
yet fully contracted to users on the West Slope, and the Bureau of Reclamation agreed in
1990 to release 5,000 acre-feet per year to enhance flows in the 15-Mile Reach, and
committed an additional 5,060 acre-feet in four years out of five based on changes made in
the operation of the reservoir. In 1991, the Bureau committed an additional 10,000 acre-feet
from Ruedi.

A 1992 study by the Bureau of Reclamation examined additional sources of water

. potentially available for enhancement of flows in the 15-Mile Reach.® Thgse sources

included unallocated storage in Green Mountain Reservoir and Ruedi Reservoir, purchase and
transfer of agricultural water rights, and improving the efficiency of water use within the
Grand Valley. The least-cost alternatives identified in the study involved changes in the
Grand Valley.

VII

There is nothing particularly mysterious about how to reduce diversions of water for

irrigation in the Grand Valley without necessarily reducing the amount of land growing

. irrigated crops. The GVIC Canal and the Government Highline Canal both are gravity
systems, designed to run a bank-full quantity of water essentially throughout the irrigation
season. At the headgates of the diversion from the Colorado River, the canal’s full capacity
of water is diverted. The physical capacity of the canal gradually diminishes throughout its
length, roughly in proportion to the amount of water taken out through the various laterals
along the way. If all goes according to plan, there is just enough water left in the canal at the
last lateral to meet the needs of the irrigators. Operation is based on a continuous flow of
water in the main canal and the laterals from which irrigators can draw at will, up to &
maximum rate of diversion. It is a simple and relatively inexpensive system, suitable for

. areas with senior water rights and good water supplies.




In such a system, a large amount of diverted water returns to the river never having
been applied directly to irrigation use. It returns directly, through drainage ditches
constructed specifically to allow spills of water from the canal, as necessary to regulate supply
and demand in the system. It also retumns as outflows from laterals from which not all water
is diverted at farm headgates. This is the so-called "carriage water,” water in the system
necessary to ehsure that the legally entitled maximum diversion rate of water is available at
all laterals and headgates throughout the system. Operation of the system depends on this
water; by design, large quantities of diverted water inevitably return to the river.

From an irrigation perspective, continuous-flow graﬁty systems make good sense.
They are relatively cheap to build and operate, and they serve the needs of the irrigator by
making available a full supply of water for irrigation on demand. Water that returns to the
river then is available for diversion and use by other irrigators downstream.

In the case of the Grand Valley, however, it 50 happens that the diversions come out
of the Colorado River above the 15-Mile Reach; most of the retum flows do not reappear in
the river until below this critical stretch. The Fish and Wildlife Service believes real benefits
would accrue to the fish if diversions could be reduced and streamflows through the reach
increased.

In water-short irrigation systems it is common for the water supply to be more actively
managed. Actual demand for water is likely to be closely monitored. Irrigators may have to
"order" water in advance of use, and use is limited to the time and amount ordered.

Deliveries might be carefully measured, and the cost of water tied directly to the quantity
used (perhaps using “tiered" pricing by which the unit rate increases as total usage exceeds
specified quantities.) Water use may have to be “rotated" so that it is only available to
laterals on different parts of the canal system at periodic, scheduled intervals. "Check"
structures (gates installed in the canal to regulate the ﬂo'\'av of water may be used to hold water
in sections of the canal so that there is enough "head" of water in the canal (the water |
elevation in the canal) to enable diversions into laterals and headgates. There may be
"reregulating” ponds or reservoirs located at points along the canal so that unneeded water can
be stored and returned to the canal rather than permanently "spilled” out of the canal through
drainage ditches or laterals. The canal itself can be lined with some kind of nonporous
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material to prevent seepage of water. The laterals can be lined, or even converted into pipes,
to enable more efficient delivery of water. And these improvements are all in addition to, and
separate from, changes that can be made in the on-farm delivery and water application
systems. ' '

In fact, as described above, some of these changes already have been made in the
Government Highline Canal and to laterals within the Grand Valley Water Users Association
system under the salinity control program. Much more, however, could be done to this
system to make it possible to reduce diversions at the Roller Dam. And the GVIC system
operates little changed from the manner in which it was designed and built more than 100
years ago. ' _

The issue isl incentives. Who will pay to make the structural and management changes
that would make it possible to reduce diversions of water from the Colorado River? Federal
tax dollars and federal hydroelectric power revenues are paying the costs of making
improvements in the Grand Valley Project to reduce salinity loadings to the river. As it
happens, many of the changes made to the Government Highline Canal and laterals within the
GVWUA are the same or similar to changes that would be made to reduce the amount of
water diverted. The objective is to reduce salt-laden return flows, however, not to reduce
total diversions from the Colorado River.

Why should the water users in the GVIC or the GVWUA be interested in reducing
diversions of water that they have historically depended on to supply their needs? Why
should they be interested in changing their traditional irrigation practices, in paying higher
. operating and maintenance costs for a more costly system, in perhaps having to pay for the
water itself?

One answer might be that they may be legally required to do so. For example,
upstream water users who are junior in priority might seck a judicial or administrative order
compeliing the reduction of diversions on grounds that the systems are "wasteful” as a matter
of Colorado law. [The legal basis for this argument will be explored in Section VIII. below.]
Or an action might be brought under the Endangered Species Act on the basis that these |
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diversions are "taking” endangered fishes by severely degrading critical habitat through
irrigation diversions during low flow months.* '

Alternatively, water users in the Grand Valley might be interested in reducing
diversions if the costs of making the changes necessary to reduce the need for the historical
amount of water were paid by those who would benefit from the reduced diversions. Thus,
upstream juniors might be interested in helping to pay the cost of the changes if the benefits
of a reduced Cameo "call," discussed above, exceeded the costs. Those desiring additional
upstream water development might be willing to provide financial assistance if, either directly
or indirectly, the reduced diversions would help to make possible more development. For

- example, increased-flows in the 15-Mile Reach that would help to assure recovery of the

endangered fishes presumably would make additional upstream water use possible. The State
of Colorado might want to invest state funds in a program that would upgrade irrigated
agriculture in the Grand Valley while helping to address the needs of endangered fishes.
Finally, the U.S. Congress might be interested in investing federal funds to help remedy the
adverse environmental effects of a federal reclamation program by improving valuable habitat
- for endangered fishes, and the U.S. Fish and Wildlife Service might wish to invest funds from
the Upper Colorado River Recovery Program to increase flows through the 15-Mile Reach.

In short, there are many reasons to better manage water in the Grand Valley, and
many interests with reason to invest in that objective. The opportunities to make structural
and management changes that could reduce the need for the historical levels of water
diversions are considerable, opportunities in addition to those possible through retirement of
irrigated land and direct transfer of the water. It even seems possible that the money needed
to make the changes would be available. The major limitation standing in the way of
pursuing these opportunities is legal uncertainty ooncemjng the status of the water that would
be "saved" from diversion by making the changes. We turn next to this central issue.

VI,

* Federico Cheever, "An Introduction to the Prohibition Against Takings in Section 9 of the Endangered Species
Act of 1973: Learning to Live with a Powerful Species Prolection Law,” 62 U. Celo. L. Rev. 10% (1991).
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An appropriative water right gives the holder a legal sanction to divert a maximum
flow of water at a particular point of diversion for a described use at a specified location.
Water rights are established under state law, and their use is governed by state law as well.
The date when a water right is established — the priority date — is sometimes described as
the most essential element of the right because it determines who gets to take water from a
source when there is not enough to satisfy all valid appropriations.’ The most senior users
get to divert up their maximum rate of entitlement as long as the flow in the stream is
sufficient. Jumor users may not take amy water if to do so would deprive a senior user of any
part of its diversion right. Water rights must be used for beneficial purposes and in amounts
reasonably necessary to achieve those beneficial purposes. A water right is a property right
and may be sold or otherwise transferred to another holder. Its use may changed in purpose
or place or point of diversion, so long as there is no injury to other water rights.

The water rights from the Coloradoe River for uses in the Grand Valley are listed and
described in Table 1. The most senior of these rights is that held by the Grand Valley
Irrigation Company. Collectively, these rights are sufficiently senior on the Colorado River
that they can demand the availability of up to 2,374 ¢fs of water at the Cameo gauge in
BeDeque Canyon during the irrigation season.”” [How often do they place a call on the
river?*] In [*many][*some] years this flow would not be available in the Colorado River at
Cameo in the summer irrigation months if it weren’t for the senior status-of the Grand Valley
* water rights, Upstream water users with rights junior to the Grand Valley rights would be
prevented from diverting any time the flows at Cémeo go below the amount demanded under
the call if water were not released from Green Mountain Reservoir.

Assuming changes were made that reduced the need for the historicﬂ levels of
diversions into the Grand Valley from the Colorado River, the question is what would be the
legal status of the “saved” water. Does its use remain under the control of the original
diverter, or does the water simply return to be stream to be allocated by the priority system to

% Navajo Development Co. v. Sanderson, 655 P.2d 1374 (Colo. 1982).

*7 Steve Miller, Irrigation Water Salvage Issues in the Grand Valley of Colorado, Colorado Dep’t of Natural
" Resources, Water Conservation Board, Januvary 9, 1952 (Final draft) at 6.
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junior appropriators? Does it make any difference whether the water right is held by the
United States for a federal reclamation project? If, at least initially, the saved water is
regarded as still legally available to the original appropriator, are there limitations on what the
appropriator may do with this water? These questions are considered next.

A

Analysis of a legal problem often involves the dissection of the subject matter into a
number of pieces. Here, for example, to determine who has legal control over any saved
water it is useful to consider first what the legal right to divert water entails and to further
identify the legal status of the diverted water as it moves through the delivery system, is
applied to direct use, and returns to a place where it is available to be taken and used by
others. As already stated, an appropriative water right gives legal sanction to divert or
withdraw, up to a maximum rate, that quantity of water necessary to accomplish the beneficial
use for which the appropriation is made. The seniority of that right within a particular source
of supply {e.g. the Colorado River in Colorado) determines the ability of the right to take
from the river the full amount of water necessary to accomplish the beneﬁcial Purpose.

Direct flow water rights for irrigation (rights supplied directly out of the river rather
than stored in a reservoir) are not described in terms of a volume or total quantity of water
but in terrns of a maximum rate of diversion. Typically, that maximum rate of diversion is
the diversion capacity of the canal or ditch carrying water to the field, and the ditch is sized
according to calculations about the number of acres of land to be irrigated and the expected
"duty" of water: "that measure of water, which, by careful management and use, without
wastage, is reasonably required to be applied to any given tract of land for such period of
time as may be adequate to produce therefrom a maximum amount of such crops as ordinarily
are grown thereon."®® Since soil conditions vary from location to location (some types
tending to hold water longer while others drain rapidly), the evapotranspiration needs of plants
vary from crop o crop (alfalfa requires more water than beans), weather conditions change

from year to year (some years it rains during the irrigation scason while, in other years, it is

* Farmers Highline Canal and Reservoir Co. v. City of Golden, 272 P.2d 629, __ (1954).

29



" hot and dry), the duty of water is "not a hard and fast unit of measurement, but is variable
according to conditions."**

Use of water under a water right must be beneficial. Colorado law defines beneficial
- use as "the use of the amount of water that is reasonable and appropriate under reasonably
efficient practices to accomplish without waste the purpose for which the appropriation is
lawfully made."® A court decree fixes the priority of the right and establishes the maximum
rate of diversion, but beneficial use represents the ultimate "measure” of the right. Again,
beneficial use is not a precisely measured quantity but is a reasonable amount of water under
the specific circumstances of use. Just as the duty of water varies from crop to crop, soil type
to soil type, weather condition to weather condition, so too does beneficial use.

Beneficial use is reasonable use "without waste." Numerous Colorado cases make this
point.®! Thus in 1908, the Colorado Supreme Court stated:

The law contemplates an economical use of water. It will not countenance the
diversion of a volume from a stream which, by reason of loss resulting from
the appliances used to convey it, is many times that which is actually consumed
at the point where it is utilized. Water is too valuable to be wasted, either
through an extravagant application for the purpose appropriated or by waste
resulting from the means employed to carry it to the place of use.5?

And, in 1981, the Court stated that "[a]n implied limitation is read into every decree
adjudicating a water right that diversions are limited o an amount sufficient for the purpose
for which the appropriation was made, even though such limitation may be less than the
decreed rate of diversion."® Moreover, a Colorado statute explicitly directs the division

i

€ Colo. Rev. Stat. §37-92-103(4) (1990).

S See Steven J. Shupe, "Wasted Water: The Problems and promise of Improving Efficiency Under Colorado
Water Law, " in Traditio jon and ict: P ctives on Colorado Water Law (L. MacDonnell, ed. 1986)
at 91-98.

2 Town of Sterling v. Pawnee Ditch Extension Co., 94 P. 339, 341 (Colo. 1908).

® Rominicki v. Mclntyre Livestock Corp., 633 P.2d 1064, 1067 (Colo. 1981).
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engineer to “order the total or partial discontinuance of any diversion in his division to the
extent that the water being diverted is not necessary for application to a beneficial use."

~ In 1968, the Colorado Supreme Court first articulated the "maximum utilization"
doctrine in a case involving attempted regulation of groundwater use.® The Court suggested
that traditional notions of "vested rights” might have to give way to mest the larger need for
full utilization of the state’s limited water resources. In particular, the Court noted that
"the right to water does not give the right to waste it,""

As discussed, it is physically possible to irrigate the same acreage in the Grand Valley
while diverting less water. Does this mean that the existing irrigation systems in the valley
are wasting water? First, it would be necessary to determine that historical water use
practices utilized in the Grand Valley are not reasonable. There is little guidance under
Colorado law for evaluating reasonably. efficient irrigation practices. Indeed there are no
reported cases in which a court has been asked to examine a decreed water right and to
evaluate its diversion right because of alleged inefficient irrigation practices.

There are Colorado cases, however, in which the historical means of diversion utilized
~ by a water user have been challenged by a subsequent appropriator as unreasonable. For
example, in City of Colorado Springs v. Bender,% a would-be groundwater developer
challenged the right of a senior groundwater user in the same aquifer to continued use of his
shallow well. The Colorado Supreme Court recognized the value of allowing more complete
utilization of the groundwater but limited the duty of the senior appropriator to "whether he
has created a means of diversion ... which is reasonably adequate for the use to which he has
historically put the water of his appropriation."® If so, then actions by the junior that would

* Colo. Rev. Stat. §37-92-502(2)a){(1990).
% Fellhauer v. People, 447 P2d 986 (Colo. 1968).
© Id. at 994,

67&

& 366 P.2d 552 (Colo. 1961).
® Id. at 556.
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require improvements to be made so that the senior can continue to receive his appropriation
"should be decreed at the expense of the junior appropriator, it being unreasonable to require
the senior to supply such means out of his own financial resources."™ Any legal obligation

to make improvements to one’s "reasonably adequate” means of diversion must be evaluated
| in relation to the "reasonable economic reach" of the diverter.

In a world of increasingly competitive demands for limited water supplies, there is
good reason to expect all water users to make only as much use of the water resource as is
necessary for the purpose of use. An important policy question concerns the means by which
this objective is to be achieved. Should water users be expected to change and improve water
use practices as the technology and management skills to do so become known and available?
Is this limited by some economic means test or by a cost/benefit evaluation? Or are practices
to be evaluated in relation to when they were installed and to what is customary among other
comparable water users? ' |

Aside from the broad proscription against waste, Colorado law simply does not help to
answer these questions. The beneficial use requirement by itself seems too general to have
meaning except in the most egregious cases of waste, and the dearth of cases applying this
standard to evaluating water use practices supports this view. Moreover, beneficial use under
existing water rights must be determined on a case-by-case basis. Even assuming that
irrigation practices under one set of facts are found to be unreasonable, what does this mean
for other, somewhat different irrigation practices?

Nevertheless, there is value in the beneficial use requirement. Particularly if applied
30 as to require a contemporaneous standard, it puts water rights holders on notice that their |
rights to- water remain subject to a continuing obligation to use only so much water as is
necessary so that others may enjoy its benefits. As water, in many settings, becomes in
higher and higher demand and therefore more valuable, there may come a time when a broad-
based administrative program for requiring certain minimum standards for existing water uses
" will make sense. For new uses, that time is already here.
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- -Unfortunately there is absolutely no incentive under existing law for appropriators to
invest in improvements that would reduce the amount of water that they presently divert and
use. Indeed, if anything, the incentives are quite the reverse: to divert as much water as the
water right allows because of the infamous "use-it-or-lose-it" requirement of prior
appropriation law.” Under current Colorado law, an appropriator can benefit from changing
his historical manner of operations only (1) by foregoing some or all of his previous use in
order to transfer that use; (2) by "salvaging" water that had been diverted but lost to use; and
(3) by more completely utilizing diverted water in 2 manner contemplated under the original
appropriation. We discuss these options next. -

B.

Irrigation water is diverted into a canal or ditch for the purpose of providing the
moisture needed to grow field crops. In the process, some of the water evaporates; some is
lost to seepage into the ground; some is lost to the transpiration needs of non-crop vegetation;
some is needed just to carry the water to the crops. Measured on the basis of the amount of
water actually consumed by crops compared to the amount of water diverted, irrigation
efficiency of surface diversion systems in the West is probably less than 50 percent.” That
is, less than half of the water diverted from streams in the West for irrigation is actually
directly used by the crops themselves.

One way to increase the efficiency of use is to change the water use to a higher value
one. The use of an appropriative water right can be changed, while maintaining the same
priority, so long as other water rights are not harmed.” In general, the existing use must
cease for the new one to be allowed. To assure the absence of injury, it is customary to limit
the new use to the requirement that it not result in a net increase in depletion of water to the

" George W. Pring and Karen A. Tomb, "License to Waste: Legal Barriers to Conservation and Efficient Use of
Water in the West,” 25 Rocky Mt. Min. L. Inst. 25-1 {(1979).

% Interagency Task Force, U.S. Dep't of the Interior, U.S. Dep’t of Agriculture, and U.S. Environmental
Protection Agency, "Irrigation Water Use and Manzgement” (1979).

® Lawtence J. MacDonnell, "Changing Uses of Water in Colorado: Law and Policy," 31 Ariz. L. Rev, 783
(1989).

33



streamn from that experienced under the original use. Protection of the stream flow conditions
relied on by other appropriators also requires consideration of the timing of flows. Thus,
traditional return flow patterns relied on by other irrigators may have to be maintained. Asa
_ shorthand, it is customary to think of 2 water transfer as involving that portion of the water

historically diverted that was physically consumed (historical consumptive use) and therefore
never available to downstream appropriators. ‘

Water transfers are a valuable means by which some portion of existing water uses can
be changed to meet new demands. Uses that can afford to go through the expensive .
procedures required to make a change of water right will necessarily be ones that value water,
in an economic sense, higher than those presently using the water. Since water transfers are
effectively limited to the historical consumptive use, however, they do not provide an
incentive to improve water use efficiency by reducing the amount of diverted water needed to
provide the original consumptive use.

A second option potentially available to an appropriator is to "salvage" water that has
been diverted but subsequently lost to beneficial use. For example, phreatophytes such as
willows or cottonwood trees may have grown up along irrigation ditches, along the margins of
fields, or along the drainage ditches carrying water back to a stream. These phreatophytes
consume water in their transpiration process, just as crops in the fields do. Removal of
phreatophytes would eliminate this consumptive use of water, making it available for use by
others.

Discussion of salvaged water in Colorado has been confused by failure to distinguish
between salvage of water already diverted from the stream versus salvage of water outside the
appropriation system. In the 1970s and 1980s, there were a series of schemes in Colorado
attempting to claim a right to water based on reducing or eliminating consumptive uses of
water occurring naturally in the hydrologic cycle. The first involved a plan to cut down
coﬁonwood trees and other phreatophytes growing along the Arkansas River in order to claim
2 water right for the consumptive use that was eliminated,” Since this water was not
available to other appropriators, it was argued that the water right should have a priority date,

™ Southeastern Colorado Water Conservency District v. Shelton Farms, Inc., 528 P.2d 1321 (1978).
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in effect, senior to other water rights, rather than one based on the time salvage occurs. A
second scheme involved elimination of certain ancient peat moss marshes to claim a water
right to the quantity of water consumed.™ A third approach proposed cutting down
evergreen trees to gain a water right to the quantity of water that had evaporated from the
snowfall that accumulated on the tree branches.™

The Colorado Supreme Court struck down all three of these schemes. Ultimately, the
Court noted, these proposals "add nothing new; what was there was merely released and put
to different use. ... To grant appellees an unconditional water right therefor would be a
windfall which cannot be allowed."” The fundamental problem with this kind of water
salvage is that it seeks to claim a water right where there had never been a water right before,
a right that would, in effect, be more senior than all other existing water rights.

Another specific problem with such schemes, though one not recognized under
Colorado law, is that this kind of salvage program would potentially have devastating effects
on the natural environment. In the words of the Colorado Supreme Court, "unrestrained self-
help to a previously untapped water supply would result in a barren wasteland."” Perhaps
the Court was implicitly acknowledging in these cases that much of the water proposed to be
"salvaged" was in fact serving a valuable use and, that granting a super priority right to water
gained by their elimination, would create a perverse incentive for environmental damage.

There should be no legal reason why, under Colorado law, an appropriator cannot take
actions within his irmigation system that would eliminate any undesired consumptive use of
water and then apply that salvaged water to intended uses within the system. Following the
Shelton Farms case involving cottonwood elirination along the Arkansas River, the Colorado
General Assemnbly amended its definition of plan for augmentation to preclude the "salvage of
tributary waters by the eradication of phreatophytes” and "the use of tributary water collected

® RJ.A., Inc. v. Water Users Ass’n of Dist. No. 6, 690 P.2d 823 (Colo. 1984).
™ Giffin v. State, 690 P.2d 1244 (Colo. 1984),
7 Shelton Farms at 1325.
™ d.
35



from land surfaces which have been made impermeable, thereby increasing the runoff but not
adding to the existing supply of tributary water."™ Under Colorado law, a plan for
augmentation is a "detailed program to increase the supply of water available for beneficial
use...."*" Thus, a water righf for unappropriated water may not be claimed under a plan for

- augmentation by eradicating phreatophytes or by paving land.

While not as clearly drafied as it could be, in light of the facts in the Shelton Farms
case, the statutory limitation on plans for angmentation simply restricts salvage schemes
seeking to approprigte tributary waters, not those seeking to make more complete use of water
already appropriated. In fact, however, major surface irrigation systems in Colorado and
elsewhere in the West already keep the growth of phreatophytes along their ditches under
control. Cottonwodd trees may be permitted to grow for aesthetic reasons, but willows and
brush typically are burned off every spring as part of the general maintenance of the ditch
system. In general, there is probably not a significant amount of water that can salvaged from
water already appropriated.

A third option by which an appropriator may seek to make more efficient use of
. appropriated water under Colorado law is by more fully utilizing water under his dominion
and control in accordance with his original appropriative intent. To illustrate, suppose an
appropriator forms an intent to irrigate 640 acres of land and builds a ditch sufficient in
capacity to provide water for this purpose. Initially, she only irrigates 320 acres. Eventually
she irrigates the full 640 acres, thereby fully utilizing the diverted water. She will be
regarded as having a right to the full extent of her original entitlement even as against other
water users who initiated their appropriations subsequent to her and prior to her making full
use of her appropriation. Her senior status depends on her original intent to appropriate —
the existence of a "fixed purpose” to irrigate the full 640 acres.®’ It may also depend on the
diligence with which she pursues the accomplishment of the purpose.

™ Colo. Rev. Stat. §37-92-103(9)(1990).
® 1d,

Y Water Supply and Storage Co. v. Curtis, 733 P.2d 680 (1987).
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There is some suggestion in Colorado cases that an appropriator has the legal right,
and perhaps even the duty, to more fully utilize "waste water", water returning to the stream
on the surface following diversion and use.®? Certainly the decisions are clear that another
user cannot acquire a water right based directly on the continuation of a flow of waste water
from another use.® There are few situations, however, in a heavily appropriated state like
Colorado that so-called waste water could be captured and reused by an appropriator in a '
manner that increases her consumption of water without depriving another downstream
appropriator of legally protected streamflows.

- None of these approaches effectively gets at the question of how best to give an
appropriator the incentive to make more efficient use of water that has been historically
diverted and used. A fourth option, admittedly untested at this point, would be for an
appropriator to file a plan for augmentation based on a legal theory that would allow the use
of "saved" water — water historically diverted and used but no longer needed to accomplish
the purposes of the original appropriation — to be changed to another use. Such an
application would be limited by the requirement that it not cause injury to other water rights
and, of course, that it only be based on rights to water historically diverted and used.

The applicability of the plan for augmentation provision is suggested by Cache La
Poudre Water Users Association v. Glacier View dﬁws % a case holding that water is
available for appropriation under a plan for augmentation so long as other water rights are not
injured. It was the potential breadth of this holding that instigated the Shelton Farms case and
from which both the Colorado Supreme Court and the Colorado General Assembly retreated.
Nevertheless it is a decision firmly premised on the recognition that Colorado must search
creatively for ways to make the fullest possible use of its limited water resources. It is a
decision that follows logically from the clarion call of the Fellhauer decision in 1968 for

2 Tongue Creek v. Orchard City, 280 P.2d 426 (Colo. 1955). City of Boulder v. Boulder and Left hand Ditch
Co., 557 P.2d 1182 (Colo. 1976). See also Michael Browning and Steve Bushong, "Ditch Lining: The Water Right
Issue,” The Colorado Lawyer, June 1992, pp. 1155-58,

B Metro Denver Sewage v. Farmers Reservoir, 499 P.2d 1190 (Colo. 1972).

¥ 550 P.2d 288 (1976).
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"maximum utilization" of Colorado’s water resources,* broadened by the Alamosa-LaJara
decision in 1983 to the principle of "optimum use" — use that takes account of "all
significant factors, including economic and environmental concerns.™

A plan fof augmentation is a program for increasing the supply of water available for
beneficial use by means that do not injure other water rights. Conceptually, anything an
appropriator could do that would increase beneficial use of water already diverted and used
without injury to other water rights should be permissible under a plan for augmentation.
Thus, if an appropriator is able to make changes in his irrigation water delivery system to
increase the usable supply of water without injury to other water rights, a plan for
augmentation should be obtainable that would provide a decreed right to this changed use.

Applied in the Grand Valley setting, this would mean that Grand Valley Irrigation
Company, or the United States together with the Grand Valley Water Users Association,
should be able to bring to the Colorado water court a.detailed program by which either or
both would incorporate changes in their water delivery systems, the amount of water that
would be saved by this program, the proposed new use(s) of the water, and evidence
demonstrating the absence of any resultant injury to other water rights, and obtain from the
court a decree recognizing the new uses with the same priority date as the original right.

The reason such a decree would be so valuable in the case of the Grand Valley is that
a substantial amount of water potentially is available for a valuable use that would not cause
injury to other water rights. As explained, it is physically possible to reduce diversions into
the two Grand Valley canals and, by making both structural and management changes,
essentially irrigate the same number of acres of land. Keeping these "saved" diversions in the
Colorado River would improve flows in the 15-Mile Reach to the benefit of endangered fishes
that inhabit this area. '

There should be no adverse effects on downstream appropriators (as it happens, there
are very few downstream appropriators on the Colorado River within Colorado anyway).

- There is some question, however, about whether upstream junior appropriators might be

* Fellhauer v. People, 447 P.2d 986 (Colo. 1968).

% Alamosa-Lelara Water Users Protection Association v. Gould, 674 P.2d 910, 935 (Colo. 1983).
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injured by what can seen as a change of use of a water right that is not limited to just the
consumptive use portion of the right. The no injury analysis focuses on keeping all existing
appropriators whole as against changes that would benefit only the one making the change.
Without question, if the changed use altered stream conditions relied on by the upstream
appropriators in making their appropriation, such a use would cause injury to these
appropriators. In this case, upstream junior appropriators established their rights subject to the
preexisting rights of the Grand Valley irrigators. The "Cameo Call" rights historically have
required flows of up to 2,260 cfs during the irrigation season at the Cameo gauge, and
subsequently established upstream rights must have been based on the understanding of the
sepior nature of this call. A continuation of this downstream demand, even if for somewhat
different purposes than originally established, cannot be regarded as injury to upstream users.

A desire for clarity concerning this understanding prompted the introduction of
legistation in the Colorado General Assembly in 1992 and 1993. Sponsored primarily by
Representative Tim Foster of Grand Junction, the bills introduced the idea of a "plan for
conservation” by which water saved from historical diversions because of improvements could
be changed to a new use, so long as no water rights are injured.”” The primary objection to
the bills was a concern that the conservation incentive would encourage changes in water use
that would affect return flows relied on by downstream appropriators, and that water users
would be forced to defend their rights against plans that would inadequately protect them.
The fact that such evaluations are made routinely in change of water right cases, and even the
addition of a provision that would have required the state engineer to screen conservation
plans to insure that they contained adequate information upon which to evaluate questions of
injury, failed to satisfy these concerns.

It is well understood that retarn flows relied on by downstream appropriators cannot
be altered to the injury of those appropriators, either in quantity or in timing. An
augmentation plan that would result in such changes would not be permitted under existing
law. The Grand Valley situation is somewhat unique in that there are essentially no

*" House Bill 93-1158 is reproduced in Appendix A of "Agricuitura to Urban Water Transfers in Colorado: An
Assessment of the Issues and Options”.
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downstream appropriators (in Coloradc). There may be other situations, however, where the
benefit to be gained from the augmentation plan would be simply to increase flows in the
stream between the point of diversion and the place of return flows by reducing diversions.
Even assuming there were downstream appropriators in Colorado, it would still be valuable to
increase flows in the 15-Mile Reach.

As a matter of law, it is clear that a senior appropriator not unreasonably using water
has the right to call to his point of diversion up to the full amount of his decreed rate of
diversion, so long as sufficient water is available in the stream to do so. Incentives are
needed to encourage the appropriator to consider whether he can meet his needs with less
water. The clearest such incentive would be for the appropriator to be able to decide the use
of any water historically diverted and used but that can be saved, so long as the savings can
be obtained without injury to other water rights. The plan for augmentation provision in
Colorado water law appears to offer the legal framework within which an appropriator might

be able to save water and make it avatlable for a new use.

C.

The ability to save water in the federal Grand Valley Project and apply it to another
use may exist on a different Jegal basis. The Grand Valley Project was built under the
Reclamation Act of 1902. The United States holds a decreed water right with a 1908 priority
date to divert 730 cfs from the Colorado River at the Roller Dam to be used on lands within
what is known as the Garfield Division, and a right to divert 400 cfs during the irrigation
season and 800 cfs during the nonirrigation season for hydroelectric power generation. The
Grand Valley Water Users Association, lorgam'zed under Colorado law to act as the
contracting entity with the Bureau of Reclamation on behalf of the irrigators in the Garfield
Division, consists of about 1,300 sharcholding users holding 75,000 shares of stock and
irrigating approximately 23,341 acres. | |

The relationship between the U.S. and water users within a federal reclamation project
exists at several different levels. In many, though not all, reclamation projects the U.S. is the
legal owner of the state-established water right for the project. The U.S. génerally is not
itself the user of the water right. The U.S. Supreme Court has analogized the position of the
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U.S. to that of a carrier ditch company — a private organization that builds and operates a
water supply system and provides water to users.® While the U.S. holds legal title to the
appropriation, water users hold beneficial title based on their application of water to use,
Users, therefore, hold a permanent legal right to use the amount of water they have put to
historical beneficial use.

The U.S. and water users in a federal reclamation project also have a contractual
relationship. The primary purpose of the contract is to set out the obligation of the water user
organization, on behalf of its water users, to pay to the U.S. a specific amount of money over
a fixed period of time in payment for the cost of some part of the facilities constructed to
provide the water supply. It is common practice in the contract for the U.S. to specifically
retain rights to "waste, seepage, and return flow" of water used within the project. Thus, in
the contract between the U.S, and the Grand Valley Water Users Association, there is a
provision stating: "It is agreed and understood that the United States does not abandon or
relinquish any of the waste or seepage water, or return flow coming from lands of the project
irrigated through works constructed by the United States, but that the same is reserved and
intended to be retained and used for the benefits of the project."® ‘

The United States Supreme Court, in a 1924 decision, considered the legal status of
drainage water returning to the stream following diversion and use within a federal
reclamation project.” The court rejected arguments that such water could only be used
once, saying: "According to the record it [the appropriation] is intended to cover, and does
cover, the reclamation and cultivation of all the lands within the project. A second use in

™ Ickes v. Fox, 300 U.S. 82 (1937), For a more complete discussion of the law sze MacDonnell, Driver, &
Wahl, Facilitating Voluntary Transfers of Bureau of Reclamation-Supplied Water, Natural Resources Law Center
Research Report, December 1991, pp. 11-15.

Article 43, Amendatory Contract Between the United States and the Grand Valley Water Users® Association,
January 27, 1945.

% Ide et al. v. United States, 236 U.S. 497 (1924). Sec also, United States v. Tilley, 124 F.2d 850 (8th Cir.
1941); Nebraska v. Wyoming, 325 U.S. 589 (1945); Hudspeth County Conservation & Reclatnation Dist. No. I et al.
v. Robbins, 213 F.2d 425 (5th Cir. 1954); Department of Ecology v. Bureau of Reclamation, 827 P.2d 275 (Wash.
1992),
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accomplishing that object is as much within the scope of the appropriation as a first use

is." The Court characterized the arrangement between the U.S. and the irrigator as one in
which the U.S. provides a water supply sufficient for the irrigator’s use but then retains "all
[other] rights incident to the appropriation...."” In support of its conclusion, the Court
quotes at length from a federal district court decision that emphasizes the need to provide the
fullest possible incentive for water development: "One who by the expenditure of money and
labor diverts appropriable water from a stream, and thus makes it available for fruitful
purposes, is entitled to its exclusive control so long as he is able and willing to apply it to
beneficial uses, and such right extends to what is commonly known as wastage from surface
run-off and deep percolation, necessarily incident to practical irrigation. Considerations of
both public policy and natural justice strongly support such a rule."® Having invested in the
construction of typically very substantial and costly facilities to develop a water supply, the
U.S. should have the ability to manage water not needed by existing project beneficiaries in a
manner that increases project benefits.

Applying these legal principles in the context of the Grand Valley Project, it seems
clear that shareholders of the Grand Valley Water Users® Association have a legally protected
right to the continued delivery of the amount of water historically beneficially used. The U.S.
can take no action in its capacity as owner of the Grand Valley Project facilities that would
reduce deliveries to the headgates of all shareholders of that amount of water. As the owner
of project facilities, however, the U.S. does have an interest in considering whether to make
additional investments that would further increase the benefits of the project water without
diminishing benefits already enjoyed by existing users. As a federal district court noted in
relation to the Newlands Project in Nevada, an trrigation district (and thus its users) has no
right to the continued operation of the project in any spéciﬁc manner,

" 14 ot 505,
% 1d. at 506,
% 1d. quoting from United States v. Haga, 276 Fed. 41, 43.

™ Truckee-Carson Imr. Dist. v. Secretary of Interior, Civil R-74-34 BR (U.8.D.C. Nev. 1983),
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The contract between the U.S, and the GVWUA defines the project water supply as

“water heretofore appropriated by the United States for the benefit of the project, and which

at any given time is available under such appropriations."™” The contract goes on to say:
"Out of this supply, there shall be made available to the Association for the irrigation of
productive lands in the project, ..., such water as is lawfully available and reasonably required
therefor as determined by the Secretary."™ By practice, the "base allotment” of water %
provided to irrigators under the project is four acre-feet per acre.”” In a 1986 contract
between the U.S. and the GVWUA regarding construction of phase 2 of the salinity control
unit, GVWUA agreed to charge assessments for delivery of "excess water," defined as "any
water delivered to any water user in excess of the base allotment of 4 acre-feet per irrigable
acre per water right agreement.™ Thus it seems clear that shareholders have a legal right to
receive four acre-feet of water at their headgate for every acre of land classified as productive
and still in irrigation. '

There are 23,341 acres of classified lands that hold water rights within GVWUA.
There are over 1,300 user accounts, more than half of whom are urban or suburban users —
not farmers. Assuming full diversion of the 730 cfs diversion entitlement throughout the
irrigation season, more than 300,000 acre-feet of water would be taken from the Colorado
River. Based on an analysis of the 1989-1993 period, the Bureau of Reclamation and the
GVWUA estimated that actual total annual water diversions were 230,770 acre-feet.” Of

* 1945 Contract, §27 at p. 34.
% Id. (emphasis added).

7 Interview with Bill Klapwyck, Manager, Grand Valley Water Users Association, August 25, 1991. The
GVWUA Articles of Incorporation state that the amount of water to be delivered to each stockholder is "that
proportionate part to all the water available for distribution by the Association during any irrigation season, as the
number of shares owned by jim shall bear to the whole number of valid and subsisting shares then outstanding, ...."
Article [V, §7. There are 75,000 shares of GVWUA stock outstanding.

% Contract Between the United States of America and The Grand Valley Water Users Association Providing for
Rehabilitation, Operation, and Maintenance of Distribution Facilities to Reduce Salinity Inflow to the Colorado River,
April 10, 1986, Article Sb at p. 12.

¥ Memorandum from Gene Jencsok and Randy Seaholm to Members, Colorade Water Conservation Board, July
8, 1994 at 2.
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this amount, about 121,000 acre-feet were delivered to users. The remainder was lost to spills
(51,476 acre-feet in the main canal and 19,764 acre-feet in laterals) and losses to seepage and
evaporation (21,666 acre-feet in the main canal and 19,764 acre-feet in the laterals). Thus it
is estimated that 109,460 acre-feet of water diverted from the Colorado River each year, on
average, does not reach a GVWUA end user.

By explicitly reserving its claim to all seepage waters created by project diversions in
its contract with GVWUA, the U.S. may have evidenced its intention to put this water 1o
beneficial use. At least with respect to federal reclamation projects, courts have supported the
ability of the U.S. to further develop and use waters which it has initially appropriated and
developed for project use. Considerable drainage and seepage water diverted from the
Colorado River for use within the GVWUA now returns unused to the river. It would seem
that the U.S. has a strong legal claim to this water that could be asserted to produce additional
project benefits. '

There are at least two potential limitations on this claim, however. One is a matter of
Colorado water law, and the other is a matter of federal law.

Because of the heavily appropriated nature of Colorado rivers and streams, its courts
have been protective of the dependence of downstream appropriators on return flows from
upstream water use. Particularly in rivers like the South Platte and the Arkansas, the total
quantity of water diversions substantially exceeds the actual flows of the rivers because retarn
flows from upstream diversions provide water to downstream appropriators. Under Colorado
case law, once diverted water leaves the possession and control of the original appropriator
and begins its return to the river, that appropriator has no further rights to use the water. '
Moreover, the Colorado Supreme Court has created a distinction between waste water and
return flows. Waste water is water refurning to the stream on the surface, while retumn flows
are waters that have percolated into the ground after being applied to irrigate crops.”” At
the same time appropriators are entitled to fully utilize their intended appropﬁation ina

. beneficial manner. Changes that reduce the amount of waste water resulting from that use are

" Comstock v. Ramsay, 133 Pec. 1107 (Colo.1913); Durkee Ditch Co. v. Means, 164 Pac. 503 (Colo. ).

9" City of Boulder v. Boulder and Left Hand Ditch Co., 557 P.2d 1182 (1977).
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encouraged and may even be required.!? Changes in the appropriator’s point of diversion
or place of use cannot be made, however, if they would injure other appropriators.'®

Applying these principles to the sétting of the Grand Valley, the U.S. may be able to
assert that its initial appropﬁation of water included its intention to more fully utilize seepage
and waste water. Thus, actions it might take that reduce such water may not be prevented by
claims to this water asserted either by water users within the project or by users who have
taken this water on its way back to the stream. GVWUA users are probably constrained by
the terms of their contract arrangement with the U.S., and by case law supporting the ability
of the U.S. to further utilize developed project water supplies. Users in the GVIC system
" who may have benefitted from the availability of waste water from the GVWUA system
probably are precluded from asserting a permanent claim to this water as a matter of Colorado
water law. The legal status of water that has percolated into the subsurface of GVWUA users
and subsequently was used by irrigators in the GVIC system is less certain, but it seems
unlikely that there is a significant amount of water that falls into this category.

The other potential limitation concerns the ability of the U.S. to assert a claim to
project waste water for purposes other than those authorized as part of the Grand Valley
Project. Presently, the Grand Valley Project is authorized only for irrigation and power uses.
Fish benefits ere not a specifically identified project purpose. It is arguable that the duty of
the Secretary of the Interior under the Endangered Species Act to use his full authority to
recover protected species would provide a legal basis by which the U.S. could make project
changes that would protect existing beneficiaries while also providing benefits to the
endangered Colorado River fishes by increasing flows through the 15-Mile Reach.'®

Altermatively, the U.S. could shift saved water to the Orchard Mesa Power Plant and
seck to maximize the capacity in the system to generate hydroelectric power during the

% Burkart v. Meiberg, 86 Pac. 98 (1906); Tongue Creek Orchard Co. v. Town of Orchard City, 280 P.2d 426
(1955). :

' City of Boulder v. Boulder and Left Hand Ditch Co., 557 P.2d 1182 (1977).
1 pyramid Lake Paiute Tribe of Indians v. Hodel, 882 F.2d 364 (9th Cir. 1989); see also U.S. Department of

the Interior, Regional Solicitor, Rocky Mountain Region, Memorandum: Section 7 Consuliations/Recovery
Implementation Program, May 12, 1989,
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summer irrigation season. There is some unutilized capacity during this period that could be |
tapped if water historically taken down the Highline Canal could instead be shifted over to the
Power Canal. Since there is no change in the point of diversion involved, and since the place

of use is still within the Grand Valley Project, it is possible that this shift of water would not

need o go through the Colorado change-of-water-right process.

D.

It seems ironic that a water law structure intended to help people utilize the limited
water resources of the West to meet their needs now itself stands as a potential barrier to this
purpose, The benefits of irrigating lands in the Grand Valley motivated some remarkable
efforts to develop the needed water supply. Now other needs are pressing their claim to this
water supply. From an engineering perspective, it appears that there are means by which
water historically diverted from the Colorado River for irrigation use in the Grand Valley can
be reduced without necessarily eliminating existing irrigation activities. As it happens, the
increased flows through the 15-Mile Reach that would result from reducing diversions at the
Roller Dam and at the GVIC diversion dam during the summer months are thought to have
important benefits for at least two species of endangered fish that utilize this area. It appears
that there are several possible legal bases by which flows through this reach could be
improved. None, however, are free from potential legal challenge.

Several things could happen that would facilitate better use of the water of the
Colorado River in Colorado. Perhaps the most modest and incremental action would be for
the State of Colorado and the U.S. to set in motion a process by which these issues can be
carefully examined, so that all interested parties could have the information needed to decide
what changes in present water use practices they could support and what role they would be
willing to play in bringing about those changes. In fact; something like this is already
underway. In January 1994, the State of Colorado through its Colorado Water Conservation
Board approved a Memorandum of Understanding involving the Bureau of Reclamation, the
Colorado River Water Conservation District, the Grand Valley Water Users Association, the
Denver Water Board, and the Northern Colorado Water Conservancy District, launching a
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three-phase Grand Valley Water Management Study.'® Phase I focuses on the technical
aspects of saving water in the GVWUA system. Phase IT will address the legal issues
associated with using saved water in the 15-Mile Reach. Phase III will then involve a
feasibility study and NEPA compliance for implementing conservation measures. Proceedings
in the Orchard Mesa "check” case, described in Part V above, have superseded this process
and forced it into a slower track. |

The Grand Valley provides a powerful illustration of one of the perverse consequences
of prior appropriation law of rewarding appropriators for diverting their maximum entitlement
but failing to give them any incentive to make their existing use more efficient. Some
western states such as Oregon, California, Montana, and Washington have changed their laws
to help avoid this undesirable situation.'® Generally, the approaches are designed to
reward, rather than penalize, an appropriator for reducing water use. Saved water can be
transferred to a new use, either by the appropriator herself or by a state agency. Perhaps it is
now timme for Colorado to provide a means to accomplish this end.

In recent years, Congress has begun a process of revisiting individual Bureau of
Reclamation projects and, among other things, expanding the purposes of these projects to
include fish and wildlife.'”” Perhaps it is time for Congress to enact broader enabling
legislation under which projects either would automatically be regarded as including
environmental uses as one of the project purposes, or would become dcsighated for such
purposes through some kind of administrative process. It makes little sense for Congress to
engage in project-by-project evaluation of all Bureau of Reclamation facilities unless major
changes are called for, particularly those requiring additional federal funds. Simply allowing

" Memorandum from Gene Jencsck and Randy Seaholm to Members, Colorado Water Conservation Board, July
B, 1994,

6 1 awrence J, MacDonnell and Teresa A. Rice, "Moving Agricultural] Water to the Cities: The Search for
Smarter Approaches," 2 West-Northwest (1994—in press).

17 See, &.8., Truckee-Carson - Pyramid Lake Water Rights Settiement Act of 1950, Pub. L. 101-618, 104 Stat.

3294, Title 11, §§ 202 (b}, 209 (a); Central Valley Improvement Act of 1992, Pub, L. 102-575, 106 Stat. 964, Title
XXXIV, § 3406; Yakima Basin Enhancement Act of 1994, Pub. L. 103-434, 108 Stat. 4526, Title XII, § 1201.
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projects to be operated in a manner that could encompass environmental benefits seems
relatively uncontroversial and potentially quite helpful.

IX.

The Grand Valley presents a major opportunity for improving utilization of the water
resources of the Upper Colorado River in Colorado. As demonstrated by the various activities
under the Colorado River Salinity Program, the irrigation systems and on-farm water
management practices in the Grand Valley can be improved in a number of ways that reduce
the need to divert the quantities of water historically removed from the Colorado River while
still irrigating essentially the same amount of land. The fundamental issues concern who
should control the use of the water that is no longer required for diversion, and. the uses to
which the water would be put.

There are plausible legal arguments by which the historical appropriator would be
regarded as able to determine the use of at least some of this water, particularly if the
appropriator is the federal government on behalf of a reclamation project. There are
competing legal theories under which the water would simply return to the river and be
allocated according to the priority system. Short of full-scale, protracted litigation, there is no
way to be sure of which legal theory might prevail in the case of the Grand Valley.

Alternatively, it seems that there might be a negotiated option available — one that
recognizes the legitimate interests and concerns of the many parties affected by changing the
manner of water use in the Grand Valley. First there are the water users in the Grand Valley.
For ease of discussion, these users might be divided into two groups: those wanting to
continue their water use and those interested in either temporarily or permanently foregoing
their use. Any agreement would need to assure those wanting to continue to use Colorado
River water that they would be able to do so, and would probably need to make explicit the
amount of water that would be available and the terms of that availability. Moreover, it
would need to provide these individuals with a clear sense of the effects of changing the

existing water use system, including any increases in costs they would be expected to bear.
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Existing users wishing to consider options to that use should be given choices that
might include the ability to transfer to other users a quantity of water ranging in amount from
their headgate delivery allocation to their consumptive use entitlement. Transfers might be
either temporary or permanent and might be limited to users within their system, to instream
flow uses, or to any other use.'®

Those holding junior upstream water rights express a legitimate concern that the
senior, substantial downstream demand of the Grand Valley users has imposed significant
expense on their water development to assure the protection of what is regarded as inefficient
water use practices. These interests oppose allowing Grand Valley users to benefit financially
- by now selling rights to what is considered to have been wastefully used water.

At stake are the endangered fishes that inhabit this part of the Colorado River and that
are believed to need greater flows of water in certain critical areas such as the 15-Mile Reach
for their continued survival. The present standoff between those defending the status quo and
those who favor change only if it directly benefits them leaves the fish at risk. Ultimately,
such gridlock benefits no one.

In fact, the potential water savings in the Grand Valley appear substantial enough that
it seems a negotiated agreement might find ways to at least partially satisfy all the interests —
Grand Valley irrigators, upstream juniors, and the fish. It may be possible to negotiate an
approach to allocating water savings that provides some of the benefits of savings to upstream
juniors and some to the fish. Ceftainly it will be necessary to discuss how the funding needed
to make improvements in the Graﬁd Valley would be forthcoming — how much the U.S.

might be willing to provide, how much the state would make available, how much upstream
‘juniors might contribute, how much could be generated through market-based transactions. It
might be necessary for the Fish and Wildlife Service to make a determination of the
hydrograph it believes is necessary to protect and recover the protected species and to agree
that, so long as sufficient water is available in the stream to produce this hydr;:)graph under

'™ For a discussion of the kinds of options available, see Teresa A. Rice and Lawrence J. MacDonnell,
Agricultural to Urban Water Transfers in Colorado: An Assessment of the issues and Options, Natural Resources Law
Center Research Report RR 11, 1994; see also, MacDonne}l et at, Water Banks in the West, Natural Resources Law
Center Research Report RR 12, 1994,
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specified conditions, water users will not be subject to future reductions of their existing water
yields.

Is such a negotiated approach possible? The efforts of the Upper Colorado River
Recovery Program have broilght together water interests in Colorado in a long-term program
to seek recovery of the endangered fishes. This process provides an essential basis for the
kinds of discussions proposed here. Moreover, the Orchard Mesa check case inadvertently has
forced many of the interests concerned with use of the Colorado River in the Grand Valley to
carefully examine the water rights structure in the river implicated by the check operation, an
examination that forces consideration of many of the questions addressed in this paper.

To this point, the options considered in the two processes (the recovery program and
the check litigatioﬁ) are relatively narrow. In fact, the range of options is extensive. What is
needed is the development of a more comprehensive process, perhaps one jointly coordinated
by the State of Colorado and the Department of the Interior, including the active participation
of water users in the basin along with environmental and other interests. Recent efforts in the
Bay-Delta of California and the Truckee-Carson of Nevada may suggest possible approaches.

Uses of the limited water resources of the western states need to keep pace with the
growing demands that are being placed on them. Water use in the Upper Colorado River
Basin of Colorado, particularly that in the Grand Valley, provides unique and important
opportunities to change in a manner that helps to meet these expanding demands while not
diminishing the service that water provides to existing users.

LIM#12:grend Im2
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United States Department of the Interior

BUREAU OF RECLAMATION
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Protection Plan. If you have any comments or questions please call either

Bob Norman at (303) 248-0634, or Brent Uilenberg at (303) 248-0641.

704 _Brent R. Uilenberg
Planning Coordinator
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Purpose _
The purpose of the study is to quantify water that could be salvaged from operational spills that

are currently diverted by the Grand Valley Project and remmed to the Colorado River through

project wasteways. Under cumrent operation approximately 59,000 acre-feet are annually

diverted from the Colorado River and returned as operational spills. With current levels of
technology, it is estimated that a portion of these spills could be eliminated. The purpose this

water serves is to maintain an adequate canal water surface elevation to provide water deliveries

to the adjacent high lands. The study concept includes analysis of the structural changes

necessary to permit the reduction of operational spills occurring in the Grand Valiey Project by
maintaining the water surface elevation with stuctural modifications rather than operational

spills. By reducing the volume of operational spills through the use of check structures,

automated control systems, and in-system storage less water is required 1o be diverted from the
Colorado River.

By reducing the diversion requirement several river administration opportunities are made
available to address the following problems:

1} The Colorado River below the Grand Valley Project (GVP) diversion dam is habitat
to four endangered fish species; the Colorado squawfish, humpback chub, razorback
sucker, and bonytail chub. The reach of Colorade River from the Grand Valley
Irrigation Company (GVIC) diversion dam to the confluence of the Colorado and
Gunnison Rivers is called the 15-Mile Reach (Reach). The Recovery Implementation
Program (Recovery Program) for Endangered Fish Species in the Upper Colorado River
Basin has identified this -reach -of- the river as -critical habitat and recommended
700 - 1,200' cubic feet per second (cfs) as a minimum flow regime for the recovery of
the four endangered fish species. Flows in this reach of the tiver frequently fall below
700 cfs in the mid- to Jate- summer period. By reducing the diversion requirement, more
water could be maintained in the Reach for the benefit of the endangered fish species.

2) A portion of the Grand Valley Project diversions are supported by direct flows and
storage releases from Green Mountain Reservoir (GMR). By reducing the diversion
requirement, more water could be retained in GMR. :

Terminology of Significance
Conserved water - A great deal of aggravation, consternation and grey hair has occurred

regarding the “proper” terminology applied to the water which could be made available as a
result of this study and improvement efforts. The terms “saved”, “conserved”, and "salvaged”

! Flow recommendations are under revision. ‘The 700 - 1,200 cfs flow recommendation has
been accepted by the State of Colorado and will be used in this report.
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have legal and political connotations which make them non-desirable to use. The unmanageabie
name for this water is, "those waters which are made available for use through canal system
improvement and altered operation." At the risk of creating a legal precedence, for no more
than convenience, the water made available due to the canal improvements and associated water
management changes will be referred to as "conserved" water in this report.

Placing a call; calling the river - a situation in which a senior water right is receiving
insufficient flow in a river; that senior water right makes a request to the Division Engineer to
stop diversions by all upstream junior water rights which may be diminishing supply.

Natural Flow - This term seems to have more than one meaning. For the purpose of this
report it will mean the portion of flow at the Cameo gage with river administration that would
be there without releases from GMR and /or contract releases such a releases from Ruedi

. Reservoir. Without GMR upstream junior water users would be curtailed. Consequently, the

GMR replacement releases for those upstream junior diverters are really part of what would have
been natural flow. Upstream replacement reieases and may or may not considered part of
natural flow.

Direct releases - A portion of flow at the Cameo gage that is not part of natural flow are
the direct releases. For example, if, after all of the upstream juniors water rights junior to the
GVIC 120 cfs right have been called out and replacement releases are being made for those

-~ - ~-- junior rights, and the Cameo gage flows are still not sufficient, then direct releases are made

from GMR 1o the 120 cfs right. All of the irrigation water rights diverted in the Grand Valley
arée GMR Historic Users Pool (HUP) beneficiaries and are entitled to direct releases when
required. '

Consumptive Use of Water - Water which is permanently removed from the river basin
by evaporation, plant transpiration, or out-of-basin diversion. An in-basin irrigation water right
owner may divert 40 cfs but only a portion of that amount is permanently removed. In contrast,
an out-of-basin diversion is 100 percent consumptive to the basin of origin.

Backeround

The Government Highline canal sysiem is part of the Grand Valley Project (GVP). The other
main portion of the project is the Orchard Mesa irrigation system, The Government Highline
canal system, which includes the GVP diversion dam, is operated and maintained by the Grand
Valley Water Users Association (GVWUA). The study area will be limited to the Government
Highline canal system. Automation could also help with water management in other canal
systems in the Grand Valley, however, since a major portion of the GVWUA canal system has
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been improved through the salinity control program, the majority of the capital improvements
necessary to implement this practice are in place. The GVWUA system includes approximately
25,000 acres of the 70,000 acres of irrigated land in the Grand Valley. This land is served by
about 50 miles of canals and 160 miles of secondary laterals. after the completion of the
Salinity Control Program 30 of the 50 miles of canal will be lined and nearly all of the laterals
will be placed in pipe to reduce seepage. In comparison, one of the other major systems in the
valley, the Grand Valley Irrigation Company system includes about 200 miies of canals and 210
miles of laterals serving roughly the same acreage.

Recent improvements to major portions of the Grand Valley Project canal system through the
Colorade River Salinity Control Program have successfully decreased the amount of seepage
from the system. However, the improvements have not addressed canal system operation or
water management. Modemization of facility operation was not included in the Salinity Control
Program since these facilities do not provide a salinity control benefit. Consequently, the
GVWUA is forced to continue historic operation pattemns since salinity improvements have only
replaced historic canal control facilities.

History

The most senior water rights serving the Grand Valley (both sides of the Colorado River from
just above Palisade to near the Utah border) have appropriations dating from the 1880°s. Private
citizens, mutual ditch companies, and irrigation districts constructed a network of diversions,
canals, and laterals to serve the area before the United States Reclamation Service built the
Grand Valley Project (see Features Map). These early water rights, together with rights held
by the United States for the Project, make up what is known as the "Cameo Call® on the
Colorado River.

Semantics - There really never is a "Cameo Call" but rather one of the water rights in the
Cameo group will place a call on the river. However, when speaking of the Cameo group it has
become customary to refer to the group as the Cameo Call. This report will generally refer to

the collection of water rights serving the Grand Valley group. River call discussions will usually
be associated with an individual right.

Grand Valley Diversions and the "Cameo Call”

Tl}is accumulation (group) of water rights just below the USGS gaging station on the Colorado
River near Cameo serves as a control on future water development upstream throughout the
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basin. The "Cameo call” must be examined in any assessment of water availability upstream,
and is of primary concern when determining amounts of stored water required for replacement
for transmountain diversions or in-basin developments. The Cameo group of absolute rights has
a variety of prority dates and diversion amounts, reflecting a long history of project
consolidation.

There are three major organizations supplying irrigation water from the Colorado River in the
Grand Valiey area:

1) GRAND VALILEY IRRIGATION COMPANY (GVIC)
- Private irrigation company serving approximately 40,000 acres north of the
Colorado River.
- Gravity system, no storage.
- Holds the most senior right in the Cameo group (520 cfs).
- Holds the most junior right in the Cameo group (120 cfs).
- Relies heavily on Green Mountain Reservoir (GMR) storage to supply water to
its junior 120-cfs right.
_ The GVIC jumior right (120 cfs) is senior to several major projects, most of which have
kg replacement storage available.

2) ORCHARD MESA IRRIGATION DISTRICT (OMID) AND THE
ORCHARD MESA PORTION OF THE GVP - - =

- Private irrigation district serving approximately 9,000 acres south of thc Colorado
River.

- Primarily a pumped system, no storage.

- Uses hydraulic turbine pumps to lift irrigation water to service area.

- Shares powerplant revenues with Grand Valley Water Users’ Association and the
United States.

- Operates "check" and bypass channel to replace out of priority diversions at the
Grand Valley Project Diversion Damn to maximize power generation.

- At maximum irrigation-season diversion and usage levels, OMID can demand up
to 460° cfs for irrigation/pumping and 310° cfs for hydroelectric power.

? This includes approximately 10 cfs for the Vinelands area which i is the land served by the
Orchard Mesa Power Canal.

* The United States owns the 400 cfs power water right. During peak irrigation demand,

canal system capacity limits this right to 310 cfs. This right can divert 800 cfs during the non-
irrigation season.
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- At less than full irrigation demand, up to 400 cfs can be used to generate
hydroelectric power.

- In the winter, and when irrigation demand by others diminishes, OMID can
increase its hydroelectric power demand until the power canal reaches capacity
of about 860 cfs.

- Relies on GMR storage for irrigation water when natural supplies are insufficient.

3) GRAND VALLEY WATER USERS’ ASSOCIATION

- Serves approximately 32,000 acres including two small irrigation districts north
of the Colorado River, above the GVIC service area.

- Gravity system, no storage.

- Created to operate the U.S. Reclamation Service's Grand Valiey Project.

- Shares power revenues with OMID.

- Has diversions protected by OMID operating "check.”

- Has capacity to demand 850 cfs for imrigation, including service to two small
irrigation districts with senior rights totaling 120 cfs.*

- Relies on GMR storage for irrigation when natural supplies are insufficient.

Qw - The Grand Valley Water Users’ Association, the Orchard Mesa Irrigation District, the Palisade
Irrigation District and the Mesa County Irrigation District all divert from the Colorado River at
the GVP diversion dam. This dam in known locally as the Roller Dam, the Cameo Dam, the

. - . Cameo.Diversion, or the Grand Valley Project Diversion Dam.

Cameo Demand e
A summation of the water rights above totals 2,350 cfs. However, due 10 capacity constraints

on the portion of the Grand Valley Project canal from the diversion dam to the inlet of tunnel
number 3, it is not possible to divert the fuli 400 cfs power plant water right when there is also
a full irrigation demand. The capacity of this portion of the canal is 2,260 cfs. Consequently,
when fully supplying the GVWUA and OMID irrigation needs it is necessary to decrease the
flow in the power plant to 310 cfs. During periods of less than full irrigation demand, more
water may be directed through the power plant.

* One of the irrigation districts has a junior water right of 23.5 cfs which is not only subject
to river administration but is also subject to the capacity of the Grand Valley Project Diversion
dam and canal system. Consequently, this right has little bearing on river administration since
there is usuaily no canal system capacity during periods of peak irrigation demand.

. :
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The Orchard Mesa Check
Historic Need for the "Check"”

In 1907-08, the OMID began supplying irrigation water to its service area on the bluffs south
of the Colorado River near Palisade, but needed a right-of-way from the United States to
complete the project. At the same time, the Reclamation Service was planning a major irrigation
project north of the river that would be seriously affected by OMID’s senior irrigation rights.
As a condition for granting the right-of-way across Federal land, the OMID agreed to share
water supply shortages. Because there was no stored water 1o avgment late-season flows at
Cameo before Green Mountain Reservoir was built in 1943, operators of the Grand Valley
Project needed to protect themselves against calls by the senior GVIC right of 520 cfs or risk
water shortages in most years. Consequently, the bypass channel (Orchard Mesa Check) was
constructed and placed in service in 1926. The bypass channel provides 2 means of returning
the pumping plant tailrace water to the Colorado River above the senior GVIC diversion. Before
the Grand Valley Project was completed, the OMID system had been absoroed and was
functioning as part of the larger project.

‘When the natural flow of water in the Colorado River was insufficient to satisfy the water rights
of the Cameo Call, an out of priority diversion was made in which some or all of the GVIC
senior water right was diverted at the Grand Valiey Project diversion dam. The portion of the
GVIC senior right which was diverted was used for pumping purposes of the Orchard Mesa
Purmnping Plant and, after 1933, to generate electricity in the Grand Valley Power Plant. After
the portion of GVIC senior right was used for power generation and pumping purposes, it was
checked in the Orchard Mesa bypass channel to a point upstream of the GVIC diversion dam
and then returned to the Colorado River for use by GVIC. This operation allowed continued
service to the Highline Canal and Orchard Mesa Canals until river flows were insufficient to
satisfy all the irrigation demands. The OMID powerplant and pumping plant could continue to
operate under shortage conditions by out of priority diversions of up to the full GVIC senior
water right at the Grand Valley Project Dam and returning it to the river just upstream from the
GVIC demand point. The United States, GVWUA, and OMID agreed to this method of
operating for their mutual benefit, but did not address any need to use the "check” for other
purposes.

After construction of GMR additional water was available for irrigation use on the West Slope.
Water from GMR was released whenever natural West Slope water supplies were insufficient
to cover the major demands at Dotsero and Cameo, Transmountain diversions were forced to
use replacement sources if they continued to divert, and the Division Engineer would require that
the "check” was installed before releasing water from Green Mountain Reservoir. This
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administrative policy required a check operation which provided water to the junior GVIC right.
By using the "check” to take care of a shortage to the 120-cfs junior right of GVIC (the most
junior part of the Cameo group), less water was needed from Green Mountain, and more
extensive administration of the river could be avoided. This river administration policy
continued despite the objections of the GVWUA and OMID, who maintained that their
agreement for operating the "check” was private and carried no responsibility to serve junior
rights.

cts to Orchard M Irrigation District due to "Check" eration

Lowering the radial gates on the "check” structure causes the water level in the power/pumping
plant tailrace to rise, which decreases the efficiency of the hydraulic pumps and the powerplant.
As the radial gates are lowered, the flow in the bypass channel increases, the water surface
elevation in the tailrace gradually increases which gradually decreases both pumping capacity
and electrical power generation. At the maximum flow in the bypass channel, the ability to
pump irrigation water and generate power has been estimated to decrease by 12 percent.
Conseguently, OMID uses the check and bypass channel only if they have made an out of
priority diversion at the Grand Valley Project diversion dam and need to return the water to the
river to satisfy GVIC’s demands.

OMID also has been paying all operation and maintenance costs. for the "check” -and. bypass
channel since they were constructed. By operating the "check” to benefit junior rights, OMID
has provided a service to water users throughout the Colorado River basin, while experiencing
water shortages and inicreased operating costs. Annual power revenues paid to OMID and
GVWUA have averaged over $200,000 per year for the last five years. In addition, the Public
Service Company of Colorado derives revenue from operating the plant.

The OMID would not be willing to operate the check for the benefit-of junior water rights
without compensation for lost power revenues and some means to supplement pumping capacity.
The frequency at which this situation would occur would have to be evaluated to determine if
the costs are justified. The cost of the power lost could be significant, as the total power
generation averages about $17,000/month. However, with check operation, some power would
be generated. The supplemental pumping capability which would be necessary to replace the
12 percent loss of pumping capacity, would result in an annual cost of about $100,000 for a
22 cfs pumping plant operating for 60 days/year. A more detailed analysis of the impacts of
check operation on power generation and pumping capacity based on historic data is currently
being conducted as part of the on going Orchard Mesa Check Exchange application settiement
discussions.
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Changes In River Administration

In the earty 1980’s, OMID hired its own management and Iegal advisors, and separated from
the GVWUA. Through a series of letters and meetings, OMID announced that it no longer
intended to operate the "check" outside the original intent of the agreement with the United
States and GVWUA?®. The State Engineer and Division Engineer have since agreed with this
approach saying that the "check” would not be required unless OMID began generating power
or pumping with water which was diverted out of priority at the Grand Valley Project diversion
dam.

Under the current strict river administration, the GVIC junior right for 120 cfs will call for
water from Green Mountain Reservoir while the OMID tailrace is allowed to drain freely into
the Colorado River below the GVIC diversion. This change in administration has had an impact
on Green Mountain Reservoir and the protection it can provide to West Slope water users.
Based upon the historically "required" "check” operations, about 66,000 acre-feet were released
from Green Mountain Reservoir for West Slope uses in the 1977 drought year. This figure is
. often quoted as the maximum water supply protection needed by West Slope users from GMR.
However, 66,000 acre-feet may not be adequate today without a guarantee that the "check" will
be operated in the historic rather than current pattern. Even with operation of the check
66,000 af may not be adequate due to several changes in river administration, river accounting,
.and water rights perfected between 1977 and 1984.

Impacts op the 15-Mile Reach of the New Opemtion

The relatively large and senior irrigation and power diversions in the Grand Valley help bring
water to the Reach as well as take water from the Reach. These senior rights are capable of
prohibiting upstream junior appropriators from diverting water and are also capable of requesting
releases from GMR. The significance of GMR to the Grand Valley water supply should not be
understated. Without these releases, upstream water supply to junior appropriators would be
restricted and OMID would more frequently be required to implement the check in order to
generate power. For example, in the first 18 days of September 1991, GMR released over

> The operation of the check constitutes an exchange, where water is taken out of priority
at the GVP Diversion Dam and then returned or replaced by the operation of the "check.” An
application was made (91CW247) to Confirm and Approve Appropriative Rights of Exchange
and has generated opposition. As of December 7, 1994, settlement discussions are proceeding.

9



GVWM Flow Protection Plan December 19, 1994
4:02pm
DRAFT

25,000 acre-feet (af) of water at an average flow rate of over 700 cfs or about 1,400 af per day.

The Colorado River Water Conservation District (CRWCD) developed a computer spreadsheet
that assessed the impact of the current check operation on upstream stored water (most notably
Green Mountain Reservoir). Current estimates of the impact depend on the flow capacity of the
bypass channel, but range from about 20,000 to 30,000 af. Consequently, a total of 86,000 to
06,000 af of releases from GMR would have been required in 1977 if the check had been
operated then as it currently. The Reach benefits from the new operation of the check because
Grand Valley irrigators will place more demand on upstream storage to meet diversion
requirements while the tailrace of the Orchard Mesa Pumping and the Grand Valley Power
Plants return pumping and power generation flows to the Reach.

The aggregate of the Grand Valley irrigation and power diversions can place a demand of about
2,260 cfs on the Colorado River during the irrigation season. When the river is at 2,260 cfs,
theoretically 582 c¢fs will be released through the Orchard Mesa Power and Grand Valley
Pumping Plant to the Reach. Under current operations of the Orchard Mesa Irrigation District
check, this flow is maintained until the natural flow in the river falls below 2,140 cfs. For
every 1 cfs decrease beiow 2,140 cfs at the Cameo gage, the flow in the Reach decreases by
1 cfs. The Reach can be essentially dry immediately downstream of GVIC’s diversion dam
when the natural flow at Cameo falls below 1,560 cfs. However, the possibility of the flows
in the river decreasing to these levels is remote as long as releases are available from GMR.

Based upon the CRWCD spreadsheet model, the current operation. of the check could depiete
or nearly deplete all Western Slope storage in GMR in dryer years. If this happens, both water
users and fish habitat would suffer. Consequently, in a very low water year, it may actually be
beneficial from a water supply standpoint to use the check to supply some of GVIC’s junior
120 cfs water right. This operation would save water in GMR for release later in the year, If
the check is used for GVIC’s junior water right, the flow in the beginning of the Reach would
fall below 582 cfs. Even though this flow rate is below the desired minimum, the saved water
could prevent near zero flows in the Reach later in the irrigation season.

Green Mountain Reservoir - was constructed as compensatory storage facility for the diversion
of water to the eastern slope of Colorado through the Colorado-Big Thompson Project. The
152,000 af reservoir has two main storage pools, a 52,000 af replacement pool to replace out-of-
priority diversion by the Colorado Big Thompson Project and a 100,000 af power pool which
was also available for west slope irrigation and domestic purposes. Upstream junior diverters
can be grouped into two main categories, beneficiaries and non-beneficiaries of Green Mountain
Reservoir. In practice this means that those junior diverters who are not beneficiaries of GMR
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and are called out by a senior water right cannot request releases from GMR Historic Users Pool
(HUP) and are forced to cease diverting unless they have some other source of replacement
water. The State Engineers Office considers all water rights with irrigation and domestic uses
that were perfected before January 1984 to be GMR beneficiares. In 1977 (historically a very
dry water year) these beneficiaries requested approximately 66,000 af of releases from the
100,000 GMR power pool. This event was instrumental in defining and quantifying the
66,000 af Historic Users Pool (HUP). The HUP is a portion of the 100,000 af power pool, not
in addition to the pool. The HUP is accounted for as a separate reservoir. Therefore, on paper,
when the pool is empty, the reservoir is dry.

River Administration

Before discussing a protection plan for conserved water from the Grand Valley Project it is
necessary to have an understanding of Colorado River administration as applies to the Cameo
Call. The number of variations of what can happen in any one water year are seemingly
unlimited. The following discussion will attempt to step through what may be called a "normal”
water year if one really exists, The following discussion may imply that the Cameo demand
stays at 2,260 throughout the irrigation season where in actuality there is variation. For this
discussion the Cameo demand will be 2,260 unless a different value is beneficial for
demonstration purposes.

Prior to the beginning of runoff and the irrigation season there is usually enough water at the
Cameo gage to supply the Grand Valiey Power Plant. During this period the controlling water
right on the river is quite commonly the Shoshone Power Plant. As the river flows begin to
increase at Cameo, the Shoshone call usnaily stays on, and the Cameo rights will not need to
place a pre-peak call. By about April 1 Cameo irrigation diversions begin. If there is not
enough snowpack in the lower portions of the basin, it is possnble but infrequent, for one of the
Cameo water rights to place a pre-runoff call,

Upstream juniors - During periods of peak demand the Cameo water rights are satisfied
as long as the Cameo gage is above 2,260 cfs. Runoff usually stays above this amount through
May and June and commonly well into July. But as flows decrease at Cameo, the effect of the
Cameo group begins to reach upstream. With the Cameo demand at 2,260 cfs, the Cameo group
can place a call on the river as soon as the natural flow at the Cameo gage falls below 2,260 cfs.
In this case the most junior right in the group is the GVIC 120 cfs right, so GVIC will place the
call. Starting from the most junior water right, more and more upstream junior diverters ‘will
then be directed to cease diversions until the flow at Cameo retumns to 2,260 cfs. If those
upstream water rights are GMR HUP beneficiaries, then instead of ceasing diversions, the
Division Engineer will direct releases from GMR HUP to replace the consumptive use portion
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of those junior diversions. The only real difference between releasing additional water for the
120 cfs right and making replacement releases is how the water is accounted for. The net effect
on GMR reservoir is the same; i.e. whether you release water directly to the 120 cfs right or
replace out of priority consumptive use. Theoretically, by replacing the consumptive use
portion, downstream users would not be able to detect upstream junior depletions.

Technically speaking, if such a junior GMR HUP beneficiary was in Rifle, Colorado and was
calied ou by the GVIC 120 cfs right the junior right would be required to cease irrigation until
replacement releases traveled to their point of diversion (approximately 1 1/2 days travel time).
In practice however, the OMID has agreed to supply the shortage to the 120 cfs by operating
the check and using some of OMID’s tailrace water to temporarily supply the shortage to the
120 cfs right until the GMR releases reach GVIC (estimated to be about 3 days). No statute
requires this service by OMID but OMID performs this service in a cooperative spirit to
facilitate river administration. Check operation does cause OMID and GVWUA loss in power
revenues and decreases the ability to pump water at the pumping plant when the check is used.

It is important to point out that when the Division 5 Engineer makes releases to GMR HUP
. beneficiaries, those releases are for the consumptive use portion of the right only. Historically,
the Division 5 Engineer has estimated irrigation diversions to be 50 percent consumptive. So
for a 40 cfs irrigation diversion, the Division Engineer would release 20 cfs plus conveyance
losses from GMR HUP. The Division Engineer has estimated that calling out all non-GMR
- HUP beneficiary upstream rights junior to the GVIC 120 cfs water right can supplement the flow
at the Carneo gage by about 200 cfs,

Direct releases to the GVIC 120 cfs right - If all of the non-GMR HUP beneficiary water
rights junior to GVIC’s 120 cfs right have been called out and the natural flow of the river
continues to fall below 2,260 cfs then direct releases are made from GMR HUP to the 120 cfs
nght. Up to 120 cfs of direct releases can be made to the 120 cfs right. So until the natural
flow at Cameo falls to 2,140 cfs (2,260 - 120) the GVIC 120 cfs right is the calling or
controlling water right. '

Administration of the 400 cfs power right - 1f the flow at the Cameo gage continues 10
fall and there is a direct release of 120 cfs to the 120 cfs GVIC junior water right, then the next

right that goes into priority in the Cameo group is the 400 cfs power right. There are a few
water rights in the water right tabulation between the priority of the GVIC 120 right and the
priority of the 400 cfs power right that can be called by the power right. In practice, the junior
nights which produce wet water at Cameo are called out by the GVIC 120 cfs right. The 400 cfs
power right is not 2 beneficiary of GMR since it is neither an irrigation nor a domestic use.
Consequently, when the natural flow of the river continues to fall, this right receives a decreased
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amount of water, Up until this point the flow at Cameo has been maintained at about 2,260 cfs
by either calling out upstream juniors or releases from Green Mountain Reservoir. But as the
natural flow continues to fall at the Cameo gage the 400 cfs power right receives less water and
the flow at Cameo is not augmented by additional GMR releases.

Through operation of the check and the associated exchange, power can be produced even with
this decreased supply. Instead of decreasing the amount of water diverted at the Grand Valley
Project diversion dam, an out of priority diversion for the 400 cfs right can be made, the water
is then run through the power plant, the radial gates in the tailrace channel are lowered, the
water in the tailrace will then run back upriver through the check channel, and then return to
the river upstream of the GVIC diversion dam. This process is known as checking and is aiso
called operating the Orchard Mesa check.

The summation of water rights of the Cameo group is 2,350 cfs (the 2,260 we've been working
with is to the physical capacity of the Government Highline Canal.) Therefore, while the power
right is the controlling water right the river is allowed to fall to 1,950 c¢fs at Cameo
(2,260 - 310) before any additional releases are made from GMR to the Cameo group. The
quantity of flow in the “check" exchange is directly related to the river supply at the Cameo
gage. As the npatural flow decreases from 2,260 to 1,950 cfs the exchange is operated from
to 310 cfs. From a natural flow at the Cameo gage of 2,140 (2,260 - 120 releases for the junior
GVIC water right) to 1,830 cfs (2,140 - 310 power right) the calling or controlling water right
is the 400 cfs power right.

While the river is in this flow range, as the flow at the Cameo gage decreases, the flow in the
15-Mile Reach decreases. At the beginning of this natural flow range the flow in the Reach is
about 581 cfs and at the end of the range, it has fallen to 271 cfs. Whether or not OMID
operates the exchange makes no difference in 15-Mile Reach flows because if the out of priority
diversion was not made at the Grand Valley Project diversion dam it would only stay in the river
until it was diverted at the GVIC diversion dam.

Administration and the GVWUA/USA 730 cfs water right - The next right to come into
priority in the Cameo group is the 730 cfs irrigation right. Since it is and irrigation use, it is
a GMR HUP beneficiary, But before any additional releases are made for the Cameo demand,
any water rights junior to the 730 cfs right and senior to the power right are called out. Since
only the irrigation and domestic water rights between the 400 cfs power right and the 730 cfs
irrigation right are GMR beneficiaries, any water rights not in either of these categories are
required to stop diverting. The irrigation and domestic rights are technically calied out but
simultaneously replacement releases are made from GMR.
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The 730 cfs irrigation right is the calling right from a natural flow at the Cameo gage of 1,830
to 1,100 cfs (1,830 - 730). Releases are increased from the GMR HUP to keep the gaged flow
at Cameo at 1,950 cfs. It is very rare (___ times in the last __ years) that the natural flow at
the Cameo gage has falien below 1,100 cfs during the irrigation season. River administration
is somewhat simplified while the flow at the Cameo gage is in this flow range since the calling
right and the priority of the call remains the same.

During this natural flow range the Orchard Mesa Irrigation District is theoretically running all
310 cfs of power water through the check and the only water in the 15-Mile reach is the
approximately 272 cfs used for pumping irrigation water to the Orchard Mesa.

Administration of the OMID 460° cfs irrigation rights - The next right in priority in the
Cameo group is the 460 cfs right. In recent history, the natural fiow has not fallen low enough
to cause the 460 cfs rights to call the river. Since it is irrigation use, it is a beneficiary of
GMR. But before any additional releases are made for the Cameo demand, any water rights
junior to the 460 cfs right and senior to the power right are called out. Non-GMR HUP
beneficiaries would be required to stop diversions while replacement releases would be made for
GMR beneficiaries.

The 460 cfs irrigation right is the calling right from a natural flow at the Cameo gage of 1,100
to 640 cfs (1,100 - 460). Releases are increased from the GMR HUP 1o keep the gaged Cameo
flow at 1,950 cfs. During this natural flow range the Orchard Mesa Lrigation. District -is
theoreticalty running all 310 cfs of power water through the check and the only water in the 15-
Mile reach is the approximately 272 cfs used for pumping irrigation water up to the Orchard
Mesa.

After the OMID 460 cfs water right - A similar process would be followed for natural
flows below 640 cfs at Cameo, The calling rights would be those of Palisade Irrigation District
and Mesa County Irrigation District totalling about 120 cfs. Green Mountain Reservoir would
be used to supplement flows. These rights would be the calling rights until the natural flow fell
to 520, The final right in the Cameo group is the senior GVIC 520 cfs right.

Timing of water conservation opportunities

§ As previously mentioned, the 460 cfs right is a combination of the OMID’s 450 cfs
irrigation right and a senior 10 cfs right for the Vinelands area. Combination has been made
for ease and simplification of the explanation and does not change the results.
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In order to determine the opportunity to conserve water two factors should be analyzed. First,
is there need for the conserved water? An indication of need may be whether the Cameo Call
(explained on page 4) is curtailing any upstream diversions. Another indication of need may be
the flow level in the 15-Miie Reach. If the flow in the Reach is below Fish and Wildlife Service
flow recommendations then there is a need. Call this the "need" factor. The second factor is
whether GVWTUA 1is diverting excess water relative to their on-farm demand. Call this the
“availability” factor. If GVWUA's on-farm demand is greater than supply then there is no
excess or opportunity to conserve. There needs to be a match for both conditions to warrant
changing canal operations.

Spring - In the spring, before significant runoff begins, the Cameo Call has
occasionally required some upstream junior diverters to cease river diversions. This is a
relatively rare situation happening __ times in the last __ years. (See if I can get this info
from Orlyn) If the river flows are low, it is possible for flows in the 15-Mile Reach to fall
below the recommended 700 cfs minimum, but generally, this minimum is maintaired. Since
there is a remote possibility of having a need to comserve water to supplement flows in the
Reach, this is somewhat of a match for the need factor. The unexpected nature of spring runoff
and flows in the Grand Valley and the operational requirement to charge the canal system makes
the question of whether excess water is being diverted rather difficult. Charging the canal
involves wetting and sealing the earthen canal and flushing out debris that has collected in the
canal during the winter. On-farm operations may require bringing the soil moisture up to the
- proper.levels before planting and irrigating crops. A rather large amount of water is required
to accomplish these early on-farm and off-farm irrigation needs. Unfortunately, when river
flows are low in the early spring, dry conditions are often experienced in the Grand Valley.
There may be some flexibility to reduce diversions in this period but it is difficult to predict or
quantify. This may be a match for the availability factor under certain circumstances.

Summer - The benefit of a reduction in the Cameo Call during the sammer is
‘demonstrated in nearly every water year that has below average runoff. During below average
runoff years a call by the Cameo group is common. This is a good maich for the need factor.
Analyzing spill data along the Government Highline Canal during the summer period provides
an indication of whether water may be available. During the peak of the irrigation season (about
1 June through early- 1o mid-September) monitoring of water patterns over the last 2 irrigation
seasons (1992 and 1993) has shown that GVWUA frequently can and does deliver and use all
of the water available to their irrigation water right. This does not happen everyday throughout
the summer season but does demonstrate use of their full irrigation water right. The timing and
duration of these peak uses is not predictable. Therefore, it is not feasibie to make adjustments
of diversion amounts to reflect a temporary reduction of demand with the existing canal system.
The possibility of saving water during this period is remote and if at all possible would require
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significantly more sophisticated system improvements, automation, and operation than are
currently planned in this study. Due to the concept of customary and reasomable irrigation
practices, this is considered a mis-match for the availability factor. At some date in the future,
when customary and reasonable practices include irrigation systems improved to the levels
anticipated in this study, it may be reasonable to analyze further advances in canal automation
within the Grand Valley Project.

Late summer and early fal] - after the peak irrigation season, the supply in the river
is low and there is the greatest possibility to conserve water. This is the period of diminished

river supply when the potential for the Cameo Call to curtail upstream junior diverters is most
likely. A good match for the need factor. Demand within the irrigation system begins to fall
and by early to mid-September and may be in the 200 to 250 cfs range. To maintain the water
surface elevation to the level necessary to deliver water to some of the high lands adjacent to
the canal a minimum diversion of about 400 to 450 cfs is required. Therefore, through the
installation of canal water surface control devices {check structures) and the associated
automation, there is the potential to reduce diversions up to 150 to 200 cfs to more closely
foliow demand. The most probable solution involves installation of five to six automated check
structures to reduce peak river diversions. These improvements may be associated with the
development of small volumes (300-600 acre-feet) of in-system storage that could be drawn from
10 meet peak demands and maintain a lower river diversion. Various configurations and
combinations of these structural and non-structural components will be analyzed and screened.

Need for Fiow Protection

There appears to be a "catch 22" whenever efforts are made to conserve, save or salvage water.
If a diverter is following “reasonable and customary" practices within their irrigation system,
it is difficult to declare that they are being wasteful. However, if they want to modemmnize their
system beyond those standards, they are technically not entitled to the conserved water uniess
it can be demonstrated that water can be conserved and put to existing or new uses without
injury to other water users. Normally, when water is conserved, downstream water users
benefit. So if water is conserved, the downstream users could claim injury if the conserved
water was applied to an expanded or new consumptive use. However, in the case of the Cameo
group, there are no downstream users that experience a supply shortage. This conflict does not
help motivate diverters to modemize in light of the usually significant cost of doing so and the
legal costs associated with proving no injury.

But what happens if another person or organization is willing to pay for modernization? The
law doesn’t change, so how can conserved water be protected and used? As part of the Grand
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Valley Water Management Study a group was formed to explore the technical, legal and policy
issues associated with conserved water which may be made available through a modified canal
system and different operation. This group represents municipal, industrial and irrigation water
nsers on both the east and west slopes as well as Federal and state agencies. This group
identified the Jegal and institutional issues that need to be resolved to protect the water made for
flow enhancement in the 15-Mile Reach if all or a portion of the conserved water is used for this
purpose. During a brainstorming session the group identified several different options to protect
the flows. In the spirit of brainstorming there were no “bad ideas." However, some people
may consider some of these options to be "bad ideas.”

1. Prepare State legislation which would modify existing statutes to permit the use of water
conserved through structural improvements and the comresponding management
possibilities for instream flow enhancement while maintaining the original appropriation
date of the underlying decree.

2. Maintain historic diversion patterns and change the point of some of the administrative
spills to the inlet of tunnel number 3. (Tunnel number 3 is located several miles
downstream from the GVP Diversion Dam and an administrative spill at this point would
return the water to the river between the GVWUA. Diversion Dam and the beginning of
the 15-Mile Reach.) During periods of high irrigation demand it is anticipated that little
or no water would be avatlable at tunnel number 3. This alternative may not requu'e a
change in the 730 cfs irrigation water right of the USA/GVWUA. . . -

3. The following alternatives require a change of use in the 730 cfs existing irrigation water
right. This would require filing an application for a change of use and a water court
action, These altermatives vary in the manner you would reach negotiated settiement with
the objectors:

a. Work out a mechanism to share the conserved water with other users and deliver
a portion to the river.

b. Get as many of the "major" water users to agree to protection of conserved water
for flow enhancement in the 15-Mile Reach. -The selling point would be the credit
for significant progress toward recovery of the endangered fish in the Colorado
River. This contribution would relieve some of the pressure on water development.
A change in use would be necessary to the 730 cfs right and would maintain the
existing priority date.

¢. Acquire enough storage within the basin to satisfy those who might object to using
the conserved water for flow enhancement. This storage would replace the amount
of water to nullify any percieved injury.

d. Apply for a change in nse for the 730 cfs right to include piscatorial uses. The
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group was not aware of a ruling indicating that you cannot redirect water conserved
through management to another beneficial use. However, the applicant would bear
the burden of proving non-injury to other water users. It may be possible to ask for
a decision by summary judgement although this appears to be unlikely.

4. Create a conservation pool in Green Mountain Reservoir. Whenever the Cameo Call can
be reduced as a result of water conservation within the GVWUA system, the volume of
conserved water would be stored and accounted for in Green Mountain and released
later., This concept has several sub-alternatives.

a. The release from the conservation pool could be delivered to the Grand Valley
Power Plant. This would also require a change in the documents controlling the use
of Green Mountain Reservoir (Senate Document 80 and the Operating Policy.)

b. There are many possible alternatives for how a conserved volume couid be divided
up among other water users.

5. There is the possibility that releases could be made to an industrial use if the amount of
water in Green Mountain is determined to be in excess of what Green Mountain
beneficiaries need in any given year. This might be accomplished by establishing storage

(%J targets on Green Mountain Reservoir. If the volume in storage in the HUP is above the
targets, then it may be possible to declare a surplus storage condition which would permit
an industrial release to the Grand Valley Power Plant and into the 15-Mile Reach. If the

.Grand-Valley Project-can reduce the demand on Green Mountain Reservoir in the late
irrigation season then there would be a surplus storage condition in GMR on a more
frequently and there would be more surplus, on 2 volume basis. Consequently, more
water would be available for an industrial release to the Orchard Mesa Power Plant and
indirectiy to the Reach.

The group evaluated the above options and determined that option number 5 was preferred. One
of the primary criteria used in this detemination was the desire to avoid the cast of a water court
proceeding and the vulnerability of exposing water rights to challanges. ' This option avoids any
kind of water court proceedings involving the existing water rights. This was preferred due to
the volatile nature of those proceedings and all of the unknowns that may surface. It was felt
that legislation may be a viable option but the long reaching implications of this approach may
require several efforts with the Colorado legislature to get the legislation passed. Option number

5 may only require changing administrative policies relating to operation of Green Mountain
Reservoir.
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Preferred Protection Alternative

The reallocation of GMR storage and release to the Grand Valley Power Plant is the preferred
alternative. Under this proposed administrative method, any water determined to be in excess
of HUP beneficiaries need could be delivered to the GV Power Plant and indirectly yo the 14-
Mile Reach. Conservation within the GVP would create a surplus storage condition on a more
frequent basis and in a greater volume than has historically occurred. To a Limited extent it
would also provide the ability to time releases of storage when it wouid be most beneficial to
- fish habitat rather than only providing water at times when it can be conserved in the GVWUA
system. This conservation would be the result of canal modifications and modified operational
strategies which would permit the canal to operate at lower flow rate while permitting full supply
to water users. (See page 22 for previous discussion on potential conservation timing and
quantification.) This is contingent on the ability to declare a surplus and to deliver the surplus
GMR HUP water to the Grand Valley Power Plant. The following conditions must be met
before the method could be implemented:

1. GMR storage must have been deciared surplus under Paragraph 8 of the GMR Operating
Policy, and releases of such surplus must be deliverable to the Grand Valley Power Plant.

2. The first 90 cfs of conservation can be accommodated by increasing the flow to the GV
Power Plant from 310 cfs to 400 cfs. For conservation above 90 cfs, it would be possible 1o
reduce the amount "checked” by the amount of conservation greater than 90 cfs. For example:
If 150 cfs is conserved then the amount checked can be reduced by 60 cfs (150-90).

3. Canal improvements have been constructed in the Government Highline Canal system
which would allow continued use of the system at lower diversion rates.

4. There is a seasonal reduction in water demand in the GVWUA system.

Declaration of GMR surplus appears to be possible with the implementation of targets on the
storage volume in GMR. The target could be associated with the enmtire reservoir, the
100,000 af power pool or the 66,000 af HUP. Since the specifis purpose of the HUP is for west
slope irrigation and domestic purposes, the preferred pool under consideration is the 66,000 af
HUP. The target could be one target at the end of the irrigation season, monthly targets
throughout the irrigation season or some other variation. Again, current proposals are for a
November 1 target and having enough water in the HUP to meet winter water deliveries. The
ability to set targets, declare excess, and then make industrial releases has not been tested.
Litigation could delay the implementation of this concept. However, the success of the
Recovery Program to provide the reasonable to prudent alternative for furure Endangered Species
Act section 7 consultations, is crucial to all Colorado River water users.
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Administrative Method

Under the proposed administrative method, when a GMR HUP surplus has been identified GMR
releases are not reduced to correspond to the reduction in GVWUA demand, but an amount
equal to the demand reduction (conservation) is reallocated for delivery to the Grand Valley
Power Plant. This increment of GMR water conserved is diverted at the Grand Valley Project
diversion dam, carried through the Orchard Mesa Power Canal, run through the Grand Valley
Power Plant, and allowed to return to the Colorado River without being checked back. An
amount of "natural” flow equal to the reallocation is allowed to bypass the Grand Valley Project
diversion dam and flow down the river channel to be diverted by the Grand Valley Irrigation
Company. The Grand Valley Power Plant simply reduces the amount of water checked and
increases the flow to the Colorado River via the tailrace by an amount equal to the bypass at the
Grand Valley Project diversion dam and the reallocation releases.

The result of this method is that the Grand Valley Power Plant does not have to check as much,
fish are abie to use the GMR surplus downstream from the Grand Valley Project diversion dam
(which could also be used for a fish passage structure at the Grand Valley Project diversion dam
and the Price/Stubb diversion dam), and more water enters the 15-Mile Reach through the Grand
Valley Power Plant tailrace. Since there could be an additional 90 cfs availabie to the Grand
valley Power Plant, it would be possible to deliver up to 6§72 cfs (300 cfs which is the existing
power plant flows + 272 cfs from the Orchard Mesa Pumping Plant + 90 cfs available due to
conservation which would be available). - .

Sample Reallocation Scenario

Water distribution patterns before reallocation - In this example realiocation all of the
water running through the power plant is being checked. This also means that there are 120 cfs
of GMR direct releases for GVIC being made. Figure 1 is a schematic of the Cameo group
diversion system with the realiocation scenario numbers indicated. The non-inclosed numbers
are the pre-reallocation-numbers where the circled numbers are the reallocated flows.

Pre-reallocation assumptions:
1. Cameo gage is at 1,900 cfs gage flow which includes 400 cfs of direct GMR
releases. This means that about 280 cfs of direct releases are being made to the
730 cfs right and 120 cfs of direct releases to the GVIC’s juntor water right.
2. 1,580 cfs is being diverted at the Grand Valley Project diversion dam
a. 700 cfs for the 730 cfs right
b. 120 cfs for the irrigation districts
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¢. 760 cfs through the orchard Mesa power canal
i. 310 cfs for the power plant
ii. 450 cfs for the OMID irrigation right
(1) 180 pumped onto the Orchard Mesa
(2) 270 cfs used for pumping
3. 630 cfs to the Grand Valley Irrigation Company through their 120 cfs and 540 cfs
rights.
4. Assume Plateau Creek flows are zero.

Implications of the pre-reallocation assumptions - In order for the above conditions to exist
several flows are implied. They are:

1. The fiow over the Grand Valley project diversion dam must be 320 cfs
(1,900 - 1,580 cfs).

2. Flow in the pumping plant and power plant tailrace is 580 cfs
(310 (power) + 270 (pumping))

3. If there is only 320 cfs in the river below the Grand Valley Project diversion dam
and GVIC is taking 630 cfs then there must be 310 cfs (630 - 320) flowing in the
check channel.

4. Flow over the GVIC diversion dam is zero.

5. Flow at the beginning of the 15-Mile Reach is 270 cfs.

Reallocation assumptions:

6. Flow at the Cameo gage does not change

7. GVWUA is able to reduce their demand by 150 cfs from 700 cfs to 550 cfs
through canal improvements and the associated operational changes. Therefore,
total diversion requirements at the Grand Valley Project diversion dam are
1,430 cfs (1,580 - 150)

8. GVIC stays at 630 cfs

9. OMID irrigation and pumping stay at 180 cfs and 270 cfs respectively

10. The irnigation districts (MCID and PID) stay at 120 cfs

Results of realiocation:

1. Amount of flow going over the Grand Valley Project diversion dam is 470 cfs.

2. The required amount of checking is 160 cfs (GVIC’s 630 cfs - 470 cfs river
flows)

3. Flow over the GVIC diversion dam is zero
4. Flow at the beginning of the 15-Mile Reach equals 420 cfs.
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Potential for ocation
The potential quantity that could be reallocated is controlled by two factors. The first is how
much water could be conserved through the canal improvements. The second is what type of
water year is experienced. If it isn’t possible to stay above the GMR targets, it will not be
possible to reallocate GMR storage.

m ion of Conserved Water - The difficulty in computing the volume of conserved
water is figuring out what number you subtract from to compute the volume of conserved water?
For example, assume that the canal improvements have been completed and GVWUA is able
to reduce diversion requirements during the late irrigation season. It is not difficult to figure
out how much is diverted in any one year, but how would you figure out whether that volume
represented any conservation. The question is, "What would they have diverted had they not
had the improvements?" Would the baseline condition be the average annual diversions within
the project? Variables such as cropping patterns, rain and wind have a large effect on annual
diversion requirements. Wouid it be the diversion based upon a dry, average, and above
average water years?

The pipe laterals which have been installed as part of the salinity control program have increased
the fiexibility for on-farm water management. This additional flexibility is usually beneficial
to salinity control because it allows water users to apply water at higher flow rates and with
more control over the timing of application. Historically, GVWUA needed to know. how much
water farmers wanted so that a lateral headgate could be adjusted to the lateral demand. But the
canal headgates for the pipelines are now left in the full open position throughout the irrigation
season. Flow adjustinent along a pipe lateral is therefore adjusted by individual field tumouts.
Flow control has moved from lateral headgate to field delivery.

~ As on-farm flexibility increases, off-farm flexibility decreases. The flow in the canal needs to
be able to meet anticipated demands, but since the demands can change quickly and without
notice, the only option is to keep the supply in the canal above anticipated demand and
administratively spill the water at canal spiliways if the demand falls. Demand is hard to
anticipate because of the variables. It may be possible to project some of the variables, such as
cropping pattern and the armount of crop water requirements, but others such, as rainstorms,
wind and heat are not. These variables can change canal demand by up to 100 10 150 cfs over
the period of a day. With the pipelines, if the on-farm demand exceeds the canal’s capacity, all
users are asked to decrease their field tumouts by an equal percentage. With all of the
unpredictable variables, it is doubtful that it will be possible to compute the quantity of
conserved water. It does appear to be both possible and reasonable 1o estimate this quantity
based upon experience.
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The Manager Emeritus of the Grand Valley Water User's Association, Mr. Bill Klapwyk, has
had roughly 40 years experience with the Grand Valley Project system. Throungh this experience
Mr, Klapwyk has found that after the irrigation demand begins to subside, it usually takes about
400 to 450 cfs in the canal system to be able to meet all of the delivery elevations along the
canal. The timing of this decreased demand varies from about the first of September up to the
third week in September. Again, based upon experience, late season demand usually falls to
around 200 to 250 cfs, but can fall to as low as 150 c¢fs. So theoretically it may be possible to
conserve up to 300 cfs (450-150). (It may not be possible to maintain the desired water surface
elevation at a flow of 150 cfs, or it may prove too costly to do so. In addition, it is not
generally advisable to decrease canal diversions to exactly meet demand because of the
uncertainties in weather and demand.)

For the purpose of estimating the possible amount of conserved water, use 100 cfs reduction in
diversion requirements starting September 1 and then increase the amount conserved to 200 cfs
on September 15 and carry this amount through November 1. The resulting quantity of water
conserved is approximately 33,000 af,

The effect of Colorado River munoff volume on Green Mountain Reservoir storage targets -
From the period 1965 to 1990 there was an average of approximately 48,000 af in the HUP on
November 1. In 1989 the HUP was depleted which correlates well with the large direct releases
to the 730 cfs right. If water conservation measures could have been implemented in that year
it would have been possible to_kesp above the HUP targets and enhance flows in the 15-Mile
Reach. In 1990 the November 1 HUP storage volume was about 4,000 af and releases to the
730 cfs right were 14,985 af (using the old method of computing consumptive use}. A more
complete analysis of November 1 storage volumes and direct release computations will be
necessary, but if 1990 is an indication, if the actual releases to the 730 cfs right are closer to
the estimated 26,665 af, and if a November 1 target of about 4,000 af is reasonable, then it
appears that GMR HUP targets may restrict the reallocation to about 26,665 af on a firm yield
basis.

Summary

The two factors which control the ability to reallocate GMR HUP and ultimately increase fiows
in the 15-Mile Reach; 1) the ability to conserve, and, 2) the ability to keep GMR HUP above
targets. These factors appear to have a good fit for most years. In dry years, such as a 1977
water year, water conservation may only be used to keep the GMR HUP at storage target jevels.
But even in relatively dry years such as 1989, conservation and reallocation would benefit both
GMR HUP and 15-Mile Reach flows. Of course, all of this is contingent on the ability te
establish targets on the GMR HUP, to declare excess, and then make industrial releases to the
Grand Valley Power Plant.

24



Identical Letter List:

Mr. Gene Jeacsok and Mr. Randy Sesholm
Colorado Water Conservation Board

1313 Sherman Street, Room 721

Denver CO 80203

Mr. Eric Kuhn and Mr. Mike Gross
Colorado River Water Conservation District
PO Box 1120

Glenwood Springs CO 81602

Mr. Hal Simpson

Colorado Division of Water Resources
1313 Sherman Street, Room 818
Denver CO 80203

Mr. Greg Trainor

City of Grand Junction
250 North 5th Street
Grand Junction CO 81501

Mr. Jay Britton and Mr. Dave Little
Denver Water

1600 West 12th Avenue

Denver CO 80254

Mr. Robert Wigington
The Nature Conservancy
2060 Broadway, Suite 230
Boulder CO 80302

Mr. Dick Proctor and Mr. G.W. Klapwyk
Grand Valley Water Users Association
500 South 10th

Grand Junction CO 81501

Mr. George Smith

U. 8. Fish and Wildlife Service
Fish and Wildlife Enhancement
PO Box 25486 - DFC

Denver CO 80203

Mr. Peter Evans

Colorado Waler Conservation Board
1313 shenman Street, Room 721
Deaver CO 80203

Ms. Ruth Hutchins
1574 L Road
Fruita CO 81521

Ms. Lynn A. Johnson, Esq.

U.S. Department of Justice

Environmental & Natural Resources Division
999 18th Street, Suite 945

Denver CO 80202

Mzr. Eric Wilkinson and Jon Altenhofen
Northern Colorado Water Conservancy District
PO Box 679

Loveland CO 80537-0679

Mr. Tom Pitts

Hall, Pitts and Associstes
535 North Garfield Avenue
Loveland CO 80537-5548



END OF EMPIRE

The Colecrado River Water Conservation District and Its Role In
Dismantling The Historic Purposes of Green Mountain Reservoir




December 10, 1993
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The Colorado River Water Conservation District and Its Role
In Dismantling The Historic Purposes of Green Mountain Reservoir.

Themes

Created in 1937, the Colorado River Water Conservation District
inherited the vision created by the Western Slope Protective
Association. In the mid 1930s it was the Protective Association
which negotiated with the Northern Colorado Water Conservancy
District to compensate western slope water users for Northern's
out-of-basin, out-of-priority Colorado River diversions to a
thirsty, water-short agricultural northern Colorado.
Colorado-Big Thompson diversions would be compensated by the
construction of the western slope Green Mountain Reaervoir. It
is ironic that this reservoir, almost sixty years later, is the
vehicle by which the Coloradeo River Water Conservation District
has financially bound itself to Denver. The result isg that
Denver will divert Green Mountain water to the eastern slope and
own the water in Wolford Mountain Reservoir meant to be
compensation to the western glope for Denver’s Green Mountain
takings.

The Colorado River Water Conservation District includes all or
part of fifteen western slope counties drained by the Colorado
River and its tributaries within Colorado. The Colorado River
Water Conservation District levies property taxes on over four
billion dollars of assessed property value within Western .
Colorado. During the "Two Forks decade" of the 1980’s, the River

District turned from an organization commissioned by its enabling
statute to serving

"...the entire district and ... the welfare of all its
inhabitants...and to perform acts and things necessary
or advisable to secure and insure an adequate supply of
water, present and future, for irrigation, mining,
manufacturing, and domestic purposes within said
district..."

to one serving the purposes of the City and County of Denver on
the Colorado mainstem in Colorado.
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The River District must be given credit for its work within other
drainage basins in Colorado. The Upper Gunnison and the White
River drainages are good examples. However, on the Coloradoc
mainstem, the River District’s. performance of actg has led it on
a path of conflict and compromise which will irreparably harm
beneficiaries of Green Mountain Reservoir.

Green Mountain Reservoir-that great compensatory insurance policy
for western slope water users-is the opportunity by which Denver,
working through the River District as its surrogate, will, one,
lay claim to additional, uncompensated western slope water and,
two, substitute in its place water of lesser quality.

Development of the Themes

The germ of several ideas was established in the Two Forks permit
process to realize the goal of an assured water supply for the
Denver metropolitan area. Initiated and supported by the
environmental community and by interests in the Vail Valley,
"non-structural means® was a way to achieve a water supply
without the construction of reservoirs in the canyons and high
mountain valleysg of Colorado. Substitutions, exchanges, trades,
and use of existing water storage facilities were the preferred
alternatives of the Colorado’s environmental coalitions to the
construction of the massive Two Forks facility on the South
Platte River, Denver'’s preferred alternative.

Green Mountain Reservoir, as envisioned by the environmental
community, would be the vehicle upon which the eastern slope-
dominated Environmental Coalition would insure that its victory
over Two Forks was sealed. Green Mountain was a large, already
constructed facility, setting high in the Colorado River basin.
Green Mountain’s water decrees are senior to Denver’s decrees
and, thus, limit Denver’s diversions to the eastern slope in dry
vears. If small, west slope substitution reservoirs could be
built below Green Mountain Reservoir, substitutions could be made
to satisfy users of Green Mountain water in dry years, allowing
Denver to continue to divert in dry years. This solution was
structural in nature resulting in the western slope being

sacrificed to insure that the South Platte was not flooded by Two
Forks.

Denver was setting the stage to implement these sclutions to its
water problem long before the demise of Two Forks. As late as
December 15, 1986 Denver had recruited the foremost,
long-standing representative of western slope water interests to
assist it in its efforts to move the last amounts of old stored
western slope water to the eastern siope.

The center piece of Denver’s gubstitution strategy was Green
Mountain Reservoir.
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Strategically located on the lower Blue River in Summit County,
Colorado, Green Mountain Reservoir is above the major senior
downstream water rights that control the administration of the
entire Colorado River system above Grand Junction, Colorade. The
regervolir was put inte operation in 1943 concurrently with
Nothern Colorado‘s Colorado-Big Thompson project (C-BT).
Fifty-two thousand acre feet of water was allocated for C-BT's
out -of-priority diversions. 2An additional 100,000 acre feet was
allccated for release to other present and future beneficial
consumptive uses in Western Colorado. Total storage of Green
Mountain is 153,639 acre feet.

Senate Document 80 contained the guiding principles for the
construction of the Colorado-Big Thompson project and todays
operation of Green Mountain reservoir. Drafted by the Bureau of
Reclamation as a feasibility report on the costs and
configuration of the C-BT and Green Mountain Reservoir
construction, Senate Document 80 also contained the results of
the negotiations among east and west slope interests on the
operation of Green Mountain as a compensatory storage vessel for
Northern’s out-of-basin diversions. Senate Document 80 assigned
operating authority of Green Mountain to the Bureau of
Reclamation and appointed the Secretary of Interior as the
trustee of Green Mountain. Senate Document 80 was adopted by
Congress as Public Law 249 and signed by the President in August
of 1537.

In 1963 another eastern slope diverter, Denver, completed
construction of its flagship Dillon Reservoir on the upper Blue
River in Summit County. This facility captures and diverts Blue
River water to the Denver metropolitan area through the Roberts
Tunnel. It can only do 20, however, after the downstream Green
Mountain Reservoir is filled or assured to be filled. This
insures that western slope water users will have water available
to them in Green Mountain Reservoir before Denver diverts its
junior, Dillon water to the eastern slope. The 71955 Blue River
Decree" outlined these rights and obligations after clarification
was sought by the United States and others as to the Department
of Interior's obligations outlined in Senate Document 80. The
Blue River Decree also confirmed that modifications of Green
Mountain operations were gubject to the approval of the Secretary
of Interior. The Blue River Decree was also approved by Congress
in 1956 as part of the Colorado River Storage Act.

This requirement for Denver to fill Green Mountain f£or downstream
users before it takes water to the metropolitan area is a
significant irritation to the Denver Board of Water
Commissioners. Long time observers in the east-west water wars
indicate that Denver has been worn raw by this aggravation and
that its biggest objective is to remove the Green Mountain
filling requirement from its docket of responsibility. This
policy has been evident in numerous legal attempts by Denver to
remove thisg requirement.
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In the drought of 1963 Denver unilaterally closed the gates on
its Dillon Reservoir preventing water from entering Green
Mountain Resgervoir. This resulted in the "64 Stipulation" and
the "1964 Decree". Again in 1977 Denver’s actions moved from the
courts to ditch bank when Denver tested the resolve of the
Secretary of the Interior by refusing the Secretary’s request to
release water to Green Mocuntain from Dillon Regservoir. In 1879
the 10th Circuit Court held that the Federal government’s right
and obligation, under Senate Document 80, to fill Green Mountain
was superior to Denver’s right to fill Dillon Reservoir. In late
summer of 1977, water was released to Green Mountain with the
legal battles continuing until the 1979 ruling.

Subsequent to Denver's activity on the upper Blue River, events
were occurring on the Colorado River just above the confluence of
the Blue River and the Colorado River. In 1967 six northern
Colorado cities filed on water rights on the Colorado River above
its confluence with the Blue River. The project was named "Windy
Gap™ and was to be a planned source of water for Boulder, Estes
Park, Fort Collins, Greeley, Longmont and Loveland. Water would
be diverted from the Colorado River to northeast Colorado via a
diversion dam and a pumping plant through facilities owned by the
Northern Colorado Water Conservancy District. The six cities
eventually petitioned to become a subdistrict of the Northern
Colorado Water Conservancy District, which became known as the
"municipal subdistrict®.

In 1974, a suit was filed against the municipal subdistrict and
Northern by the Colorado River Water Conservation District, the
western slope water policy organization, to insure protection of
western slope water users from the impacts of this further
diversion of western slope water to the eastern slope. Under the
Water Conservancy District Act, the Northern District and the
municipal subdistrict must demonstrate that present and future
uses of water in the Colorado River basin will not be harmed by
further diversion of water to the eastern slope. In an August,
1985 address to the Colorado Water Workshop, River District staff
Rolly Fischer reiterated the peolicy, again, that:

' ..present and future Western Colorado water users
would be protected from the injuries of transmountain
water diversions".

Not only was compensatory storage an issue but water quality in
the form of salinity was raised as a "grave issue" by then River
District director Robert Delaney.

In 1980, after years of court activity, a gsettlement agreement
was reached among the parties that committed the municipal
subdistrict to construction of Azure Reservoir as compensatory
storage. However, issues of power generation, financial
feasibility, and capacity resulted in continued, prolonged
argument between the River District and the municipal
subdistrict. -4-



Finally in 1985 the municipal subdistrict agreed to pay a lump
sum of $10.2 million dollars to the Colorado River Water
Congervation District. The settlement would allow the River
District to construct a compensatory storage facility of its own
at either Rock Creek or Wolford Mountain on Muddy Creek. Windy
Gap water rights were subordinated to either of the two River
District projects and 3,000 acre feet of water was guaranteed to
the Middle Park Water Conservancy District from Lake Granby.

After more than four decades of filing for and completing
diligence on dozens of western slope water rights, the Colorade
River Water Conservation District had yet to build a single
project in the Colorado main-stem drainage for the benefit of
wegtern slope water users. The 1985 lump sum settlement would
provide money for such a project and the hopes of the River
District were that a project would be built. The biggest
problem, however, was that the River District wvastly
underestimated the cost of such a facility.

Of the two proposed locations, Rock Creek or Muddy Creek, yield,
environmental impact and political considerations eventually
directed that the River District project be built at Wolford
Mountain on Muddy creek. It would cost more than Rock Creek.
Knowing of the relative higher cost of Wolford Mountain, former
River District board member from Rio Blance County, Kenneth O.
Kenney, observed that the District still had no where near enocugh
money to complete a storage project. Mr. Kenney was the
President of Water Users Association Number 1 which built the
Taylor Draw Storage Project on the White River near Rangely
Colorado in 1982, He observed:

*I could tell from the cost that we incurred at Taylor
Draw that the River District staff had not estimated

near enough money for their project-for either studies,
utility relocations, environmental impacts, and mitigation.
The cost would continue to go up."

Estimated costs did escalate on the Muddy Creek project-so much
so that the Colorado River Water Conservation District had to
find a2 money spigot in order to finance the project. The
original $10.2 million plus accrued interest from the municipal
subdistrict was not enough to finance the now $49%9 million dollar
project.

Enter now the Denver Water Board with its huge financial
resources and its troubled applications for the construction of
Two PForks Reservoir. If it could remove its 1955 decreed filling
requirement for Green Mountain Regervoir and take that water to
the eastern slope, Denver would increase its flow of water
regardless of the outcome of Two Forks. What Denver needed was a
replacement reservoir for the Green Mountain water it would like
to remove to the Eastern Slope.
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On December 15, 1986 the Colorado River Water Conservation
District signed an agreement with the City of Denver and the
Northern Colorado Water Conservancy District. Expressing it as
an "historic" agreement, the board and staff of the Colorado
River Water Conservation District put the finishing touches on a
pact that would finance their Muddy Creek project with Denver
money. The agreement and future events would forever change the
complexion of the River District and the notion of whom it
represented on the Colorado mainstem.

The River District’s objective for Muddy Creek, as articulated to
its western slope constituents, was the storage of western slope
water on the Western Slope for use by the Western Slope. If the
lease with Denver could be limited for a 25 year peried and if,
at the end of the lease, the reservoir accrued to the western
slope, the River District could sustain its rationale that the
Western Slope would be getting a project built with Denver money.
A masterful strategy, no doubt, but one that would unravel as
future hands were played by a Denver organization intent on
acquiring the use of Green Mountain water forever.

With the lease of western slope water from Muddy Creek, Denver
exercised some mastery of its own and eliminated the only tax
supported, broadly- based western slope organization that could
unify western slope interesgts and raise the necessary issues to
Two Forks and Denver’s plans for the elimination of Green
Mountain Reservoir as a source of water for western slope water
users.

Upon the completion of the financial agreement with the River
District in 1987, Denver acquired a replacement reservoir for
Green Mountain that it did not have to permit. It also obtained a
surrogate through the River District for a number of activities

it would have to undertake in order to acquire Green Mountain
water.

One objective of the agreement was to reach a settlement in
Denver’s long-standing efforts to effect its ability to acquire
"rights of exchange" in a host of reservoir sites on the Western
Slope of Colorado and to acguire an "interest™ in Green Mountain
Reservoir by finding other combinations of reservoirs to "replace
the functions of Green Mountain Reservoir".

The 1986 Agreement sgpeaks for itself in this regard.
Section IV, paragraph b of the 1986 Agreement, states that
"The River District...will work with Denver to
find a suitable reservoir or combination of

reservoirs to replace the functions of Green
Mountain Reservoir as set forth in Senate Document S00.
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QW; Section IV, paragraph £, indicates that

"once replacement reservoirs have been identified,
the River District, Northern, the Subdistrict and
Denver will work together to deliver water stored
in Green Mountain Regervoir to the Metropolitan
Denver area. At that time Denver will limit the

use of water rights decreed to the Eagle-Colorado
Project for the operation of a replacement reservoir
only".

{Denver had, by this time, acquired land for the
-Eagle-Colorado Project near Wolcott.)

Section V, paragraph a, indicates that

"Denver, the River District, Northern and the Sub-
district will cooperate to accomplish modifications

of the decrees entered in cases 2782, 5016, and 5017
and cbtain the approval of the United States Congress...
to make use of the waters of Green Mountain Reservoir."

The River District contemplated the approval of Congress for its
modification of Green Mountain as had been done with Senate
Document 80 and the Blue River Decree.

%wr Finally Section V, paragraph £, of the 1986 Agreement states that

"the River District...agrees not to oppose or
impede in any manner the federal, state, and
local permitting necessary for the construction
of Two Forks Reservoir, Straight Creek and the
Williams Fork Extension..."

If the Two Forks permit failed in its original objective, it did
focus the debate of water use in Colorado. The eastern slope
interests were represented in the public debate. Section V of
the 1986 Agreement saw the River District dumbed into public
gilence.

Ironically, River District staff Rolly Fischer argued in 1385
that "thresholds" were being met as a result of transmountain
diversions and that

" "...the removal of major quantities of the basin’s

purest water from its headwaters brings
about a wide range of impacts in the basin,
including but not limited to: decreased crop
production, diminished fisheries, increased
water treatment costs, a poorer range of
recreational experiences, increased capital

%@f costs for water and sewer plants, and more."
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Secretary Fischer went on tc say that

"...history is replete with the empty promises
made to western Colorado for mitigation...
promiges for such consideration have been
made by state officials, by representatives

of Denver and quickly forgotten. History is
replete with examples of the destruction, chaos,
and greater burden caused by the lack of

such consideration. One such example, the
raping and pillaging of Owens Valley by the
City of Los Angeles, not only offers a lesson,
but frightening parallels to the Denver/West
Slope tradition."

It is important to repeat the articulated public policy of the
River District prior to its "historic® settlement with Denver.

It is important to illustrate the significance of the compromises
outlined in the 1%86 Agreement.

The 1986 Agreement, long before the demige of Two Forks, brought
the curtain up on a new stage whose backdrop was the Federal
Digtrict Court.

Denver's unswerving pursuit to consolidate and insure its water
supplies created a complex and Byzantine venue upon which the
most complicated Colorado water law cases are being argued.

In 1987 the City and County of Denver filed a change application
in the District Court requesting the right to replace Green
Mountain Reservoir’s storage with a number of existing and
to-be-constructed regervoirg. Denver also filed an exchange
application. The Federal District Court dismissed the cases
indicating that Denver failed to obtain the permission of
Congress, that Denver had no standing because Denver did not own
water rights in Green Mountain Reservoir, and that Denver failed
to obtain the required approval of the Secretary of the Interior
prior to filing its application.

The filing by Denver in 1987, before the decisions on Two Forks,

indicate Denver’s willingness to advance several fronts at the
same time.

The City of Grand Junction, the Orchard Mesa Irrigation District,
the Palisade Irrigation District, the Clifton Water District and
numerous other water interests filed statements of opposition in
the 1987 Denver cases, principally because it was not possible to
determine whether the unbuilt reservoirs, proposed to replace
Green Mountain reservoir, would function the same as Green
Mountain Reservoir in terms of quantity of water available,
priority date, and water quality-all very important issues to
western slope water users.
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The need for western slope water users to determine whether
replacement reservoirs would function the same as Green Mountain
relates to the issue and principle of compensatory storage, an
objective nominally held by the River District. However,
Denver’s lease agreement with the Coleorado River Water
Conservation District for 30,000 acre feet of additional
transmountain diversions took an authorized compensatory storage
regservoir (Muddy Creek as comp storage for Windy Gap) and used it
to replace an existing Congresgionally-authorized compensatory
gtorage reservoir (Green Mountain as comp storage for the
Colorade-Big Thompson Project).

In the words of veteran Colorado water attorney, Kenneth Balcomb:

"The (River District) Board should be made

aware of the incongruity of spending money

paid to it in trust (via the Windy Gap Settlement)
as mitigation for one transmountain diversion

on yet another transmountain diversion."

How much water ig available in Muddy Creek for purposes of the
Green Mountain subsgtitution, beneficial uses downstream and for
Windy Gap compensatory storage is still in question. 1In a letter
response to the above issue dated April 13, 1993, Eric Kuhn of
the River District indicated that

", ..there will be water available from Wolford Mountain
Regervoir to future West Slope users, but exactly how much,
when and at what costs are yet to be determined.”

The availability of Muddy Creek water over the long-term has also
been brought into question. A query was made by Glenwood Springs
water attorney Scott Balcomb in a March 31, 1992 letter to River
District board member Greg Hoskin. Scott asked:

" How likely do you actually feel that Denver will
relingquish the water supply upon which it has come

to rely at the termination of the lease? This question
is especially important because the Western Slope will
not be able to evolve an economy dependent upon the
water as it is committed to Denver at least for the
term of the lease. The situation then becomes obvious:
the River District could continue to lease to Denver
or forgo the lease (and the revenue) to make water
available at some future date to users in western
Colorado."

Dependency upon the Denver cash flow over an extended period
would likely insure that the River District provide Denver a
secure, de facto permanent water supply. True to Scott Balcomb’s
prophetic question, on July 22, 1992 it was announced that the
River District and Denver did, indeed, conclude an amended
agreement that resulted in Denver owning 40% of the capacity of
Muddy Creek Reservoir after the initial 25 year term of the lease
expires. -9-



Quoting from the July 1992 agreement:
"The River District and Denver have agreed to
modify the lease agreement to provide a permanent
source of water for Denver subsequent to the end
0of the term of the Lease Agreement and Denver has
agreed to change its amount and method of payment
in consideration therefore, thereby making the
issuance of bonds by the River District unnecessary."

Parenthetically, it is the last phrase of the above paragraph
that is significant for the following discussion. Making the
igsuance of bonds unnecessary by the River District removed a
significant impediment to the construction of the Muddy Creek
project as the reality of the unsettled transfer cases could have
prevented the issuance of bonds. The transfer cases are a
significant reportable issue important to any bondholder because
without the settlement of the transfer cases the use by Denver of

this water is not possible and the lease/purchase payments
evaporate.

The staff . of the River District indicated that now the
construction of Muddy Creek could begin and the transfer cases
can be settled at leisure. However the transfer cases can not

ignore the $49 million dollars of public money being spent on the
project.

The long-term joint-ownership of Muddy Creek by Denver and the
River District raises additional critical questions still
unangswered. Kenneth Balcomb’s correspondence raised it first.

Muddy Creek was meant as a compensatory storage project for Windy
Gap. Muddy Creek will have an estimated firm annual yield of
23,000 acre feet. The Windy Gap Settlement, as originally
contemplated, was to provide to the River District between 28,000
and 30,000 acre feet of water it could sell. Of the 23,000 acre
feet of yield in Muddy Creek, there are 139,000 acre feet of uses
allocated for upper western slope uses, recreation, and
environmental mitigation. Fifteen thousand acre feet of the yield
is committed to Denver. This results in a commitment of 24,000
acre feet but with a yield estimate of only 23,000 acre feet. No
water is available for downstream users

Additional confusing calculations follow, The 1986 lease
agreement provided Denver with the 25-year right to take 30,000
acre feet of Green Mountain Reservoir water in any one year and
substitute it with 30,000 acre feet of water from Muddy creek.
This would appear to egual out the volumes and keep the
compensatory storage ideal in place. However, the 1986 Lease
Agreement was amended in July, 1992 providing Denver with
ownership of 24,000 acre feet of water in Muddy Creek. Is the
24,000 acre feet of water now owned by Denver part of the 30,000
acre feet required as substitution water for Denver's Green
Mountain diversiona? If so, the 1992 amendment selling 24,000
acre feet of the substitution water to Denver in addition to the



30,000 they will be taking from Green Mountain results in Denver
acquiring an interest in Green Mountain ownership and in only
6,000 acre feet of compensatory substitution water in Muddy Creek
for Denver’s Green Mountain diversionms.

There is now in place, as a result of the July 1992 lease
amendment, a permanent source of water in Wolford Mountain owned
by Denver. Denver now owns 40% of a storage reservoir meant as
compensatory storage for Windy Gap. This allows Denver, in years
beyond the first 25 year "lease", to permanently substitute for
Green Mountain water which is the west slope compensatory
replacement for the Colorado- Big Thompson Project. This
permanent "interest" in Green Mountain has long been denied
Denver by the Courts. This interest, however, can only be
confirmed by the Court and is central to the Grand Valley’s
objections to the Wolford Mountain substitutions.

In order to accomplish this confirmation of an interest and use
it to replace Green Mountain water by substitution, Denver had to
apply for right of exchange. We have already learned that the
1987 application was dismissed by the District Court because the
Secretary of the Interior had not approved the idea as required
in the 1955 Blue River Decree.

At the time of Denver’s application, the United States, as
trustee for Green Mountain Reservoir, filed its own exchange
application attempting to get the Federal Court to confirm the
right to use Green Mountain water by exchange for existing and
future beneficiaries on the Western Slope. Green Mountain water
can be diverted by the beneficiaries, once it is released from
the reservoir, directly from the Blue River below Green Mountain
or directly from the Colorado River upstream of the Colorado-Utah
state line. An "exchange" allows water from Green Mountain to be
placed in the Colorado River in exchange for other water being
diverted on tributaries to the Colorado River.

What is the difference between these two filings? Denver’s 1987
application was an attempt to get permission to £ind an existing
or a future reservoir that could be traded or exchanged for Green
Mountain Reservoir. If this could be accomplished, then Denver
would not have to wait to £ill Green Mountain from.its Dillon

Reservoir but rather could immediately trangfer that water to the
castern slope. :

The United States’ application was an attempt to clarify ways
that Green Mountain water could be used by its authcorized
western slope beneficiaries for exchange purposes. One of the
benefitgs of this clarification would be the allowance for water
to be stored or diverted on tributaries other than the Colorado
River mainstem and water then released out of Green Mountain to

replace that water diverted to keep downstream users from being
short.

-11-



Again, opposition to the United States filing was intense. Every
water user in the Colorado River basin in Colorado followed the
case to insure protection of its interests. Denver opposed the
United States application taking the position that rights of
exchange did not apply to the 100,000 acre foot pool which was
reserved by Congress for future western sliope water users. It was
this 100,000 acre feet for which Denver hoped to find a
substitute. Denver is not a beneficiary of Green Mountain
Reservoir as authorized by Congress in Senate Document 80 either
by direct use of Green Mountain or by exchange. This point can
not be emphasized enough. Denver has no right to Green Mountain
water. This fact was confirmed by Judge Arraj, almost 25 years
earlier, in a 1964 consent decree. Denver must release its water
to Green Mountain in the Spring before it can divert water to the
eastern slope. The 1964 consent decree also confirmed that
Denver’s right to divert water is subject to the approval of the
Secretary of the Interior. Denver did obtain a major wvictory in
that the Williams Fork system was allowed to be uged as a
substitution so that Denver could store Blue River water in
Dillon. This would be the first authorized substitution.

Western slope interests finally agreed in early 1992 to sign off
on the USA exchange cases preserving, however, the right to argue
on future specific applications designating certain reservoirs as
"regservoirs of substituticon®. As soon as the Denver exchange
case was settled, Denver and the Colorado River Water
Conservation District immediately filed an application for its
Wolford Mountain Reservoir as a "reservoir of substitution".
Though nominally a Riwver District project, it would be Denver’s
second substitution for Green Mountain Reservoir. Williams Fork
was the first. This would also fulfill the River District’s
promises to Denver made in the 1986 Agreement "to f£ind a suitable
reservoir... to replace the functions of Green Mountain Reserv01r
as set forth in Senate Document 80".

Water users in the Grand Valley downstream, all beneficiaries of
Green Mountain Reservoir, objected to the Denver/River District
application. Nothing had changed since the Blue River Decree and
the 1964 Decree. Denver and the River District had not obtained
the approval of Congress. Denver and the River District were not
beneficiaries of Green Mountain, d4id not have an "interest” in
Green Mountain, and did not have a right to substitute Muddy
Creek water for water in which they have no right. Denver and
the River District had not obtained the permission of the
Secretary of the Interior, as trustee for Green Mountain
Reservoir. The previous point is a legal issue arguable in the
court, Finally, during years in which substitutions would take
place, releases from Muddy Creek would result in significant
increases in salinity in the Grand Valley downstream.

-12-



These objections are the subject of continuing litigation in the
current substitution case. Settlement has been reached with some
of the Grand Valley users over the issue of salinity. Denver
proposed, and some users accepted, the use of William Fork water
to reduce the salinity impact. The City of Grand Junction and
the Clifton Water District continue to object on the legal
issues, recognizing that the salinity issue for this project and
proposed future projects will have a lasting cumulative impact in
the Grand Valley.

Why, however, would some Grand Valley interests agree to a
substitution after objecting for so long to the entire concept of
Denver and the River District jointly sponsoring projects that
affect the traditional and trust operation of Green Mountain
Regervoir? Paul Calder, late of the Orchard Mesa Irrigation
District, indicated that the users could kill the Muddy Creek
project on an entire host of arguments, but that the reality of
the Grand Valley opposition is economic. How long can the Grand
Valley users afford to fight or argue to protect its interests?
It is unfortunate that the River District, as the successor of
the original Western Slope Protective Association, has put its
water users and its Counties in a position of economic
disadvantage by forcing them to expend their own financial
resourceg while the River Digtrict uses ad valorem taxes from
these same Counties to advance its own agenda. The reality of
this conflict of interest will eventually undo the River District
as an organization using western slope revenues to oppose its own
constituent interests.

Why would some western slope headwater Counties resolve their
ocbjections to the Muddy Creek substitutions? Grand County, as a
beneficiary of the Windy Gap Settlement, receives 3,000 acre feet
of water from the Muddy Creek project. The Fraser River basin
receives 1,000 acre feet of water from the project. Grand County
and the community of Kremmling receive the economic value of the
project construction as well as the long-term benefits of flat
water recreation. Finally, in the summer of 1992, Denver
provided $3,860,000 to facilitate the purchase of Clinton
Regservoir. Denver also subordinated certain of its water rights
te firm up the yield of Clinton Reservoir for the benefit of
Summit and Grand Counties, the towns of Dillon, Silverthorn,

Breckenridge, Fraser, Granby, and numerous Summit and Grand
County ski areas.

In conclusion, the most telling circumstance of the current
conflict is the strategic failure of the Colorado River Water
Conservation District to take a fundamental step and identify who
are its affected interests and who it represents. The failure of
the River District to represent major, mainstem Colorado River
water interests while at the same time involved in a fiduciary
relationship with Denver has created conflict of interest that
will see the end of empire that was once the western slope River
District.

-13-



The single focus of the River District to construct "its own
project®, and to fulfill decades of promise for a western slope
regervoir that it could own and operate, blinded the River
Digtrict to the long-term impact of its actions. Without
adequate consultation with its constituents as to the cost and
alternative sources of financing, the River District put itself
directly in the position of losing ownership of its project. It
also put itself in the camp of east slope interests hoping to
dismantle the historic purposes of Green Mountain Reservoir and

to end the great promise of compensatory storage developed over
the past 60 years.

END

-14-



APPENDIX

The water users in the Grand Valley objected, in part, to
gsubstitutions because releases from Wolford Mountain would result
in significant increases in salinity at the Grand Valley.

Studiesg by the River District (Merritt, 1992) indicated that,
during years of substitution,, water released from Wolford
Mountain would come to the Grand Valley during a 30 day pericd in
late summer. Thirty milligrams per liter of total dissolved
solids would be the resultant increase in salinity during the
peak of the agricultural season.

It might be important to review for the reader that a " year of
substitution" is any year when there is not enough water in the
mountains between Dillion Regervoir and Green Mountain Reservoir
to £ill Green Mountain Reservoir, Normally there is enough water
to £ill Green Mountain. But in some years, like 1977 or 1981,
there is not enocugh. It is during these years that Denver has to
release water from its Dillon Reservoir to insure that Green
Mountain ig filled. By using Wolford as a substitute reservoir,
Denver does not have to release water from Dillon but, rather,

c¢an have water released from Wolford to make up any shortage
created by drought.

Grand Valley interests have argued, among the other issues, that
quality of water from Wolford Mountain is not the same as water
from Green Mountain.

Negotiations between Denver, the River District and water users
in the Grand Valley have attempted to addressed this concermn.
Rather than substitute water from Wolford being delivered to the
Grand Valley in August, suggestions were made by Grand Valley
ugers that substitute water be delivered at times other than
during the peak of the agricultural irrigation season. Denver
engineers responded that their system did have flexibility to
pattern substitution releases so that Wolford releases would be
minimized during the irrigation season. By dedicating a part of
its Williamgs Fork Reservoir as a " reservoir of substitution™, by
delivering some substitute water after the irrigation season
(November 1), and by mixing Wolford Mountain water with Williams
Fork water during portiong of the irrigation season Denver
engineers have fashioned a proposal that would reduce the
salinity impact. These substitution patterns, however, are based
on the usage of water from "reservoirs of substitution"-Williams

Forks and Wolford-preserving for Denver its prime objective of
Green Mountain.
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JUSTICE MARTINEZ delivered the Opinion of the Coust.
JUSTICE HOBBS does not participate.
The City of Grand Junction appeals a judgment and decree of the District Court, Water Diviston 5 (the
"Water Court”), granting the City and County of Denver's application for refill rights with respect to
Dillon Reservoir. Grand Junction contends that the Water Court lacked subject matter jurisdiction to
adjudicate Denver’s application because the application concerns matters over which the United States
District Court for the District of Colorado (the "Federal Court") retains exclusive jurisdiction. We hold
that the Water Court possessed at least concurrent jurisdiction over the subject matter of Denver's
application. Accordingly, we affirm the Water Court's judgment and decree.

L

This controversy centers around water rights to the Blue River, a tributary of the Colorado River, located
on the western slope of the Continental Divide. In 1963, Denver began storing water in Dillon Reservoir

as part of the Blue River Diversion Project. This project is a water storage and diversion project at the
QW confluence of the Blze, Ten Mile and Snake Rivers in Summit County. Water diverted at Dillon Reservoir
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is trangported eastward under the Continental Divide through the Roberts Tunne!. Denver stores water at
Dilion Reservoir under a June 24, 1946 priority for municipal use in the Denver metropolitan area.

_ Denver's storage right was adjudicated in 1955 as part of the Blue River Decree. As will be discussed
(&w more thoroughly in Part I1I of this opinion,} the Federal Court issued the Blue River Decree to resolve a
complex water dispute involving substantial litigation and multiple parties and claims.

Dillon Reservoir achieved its first fill in 1965. From that point until 1985, Denver was allowed to
maintain the reservoir at a specified "gauge height,” or constant elevation, without regard to losses from
evaporation or seepage. For practical purposes, this amounted to a refill of the reservoir. Denver
exercised this refill whenever reservoir capacity and water supply were available. Between 1985 and
1987, the Division Engineer determined that accounting should be done for evaporation losses. He also
determined that Denver should be charged against its first fill, under the 1946 priority, for water passing
through the reservoir but not held. Pursuant to its historic use of Dillon Reservoir for flood control,
Denver bypasses through the reservoir a certain amount of water that is capable of being stored under the
reservoir's 1946 priority. Under the Division Engineer'’s determination, this bypassed water would count
against the 1946 priority. Thus, Dillon Reservoir could achieve a "paper fill” without being physically full

In order to protect its historic use of the reservoir, Denver filed an application in the Water Court in 1987
to confirm a priority to refill Dillon Reservoir after the reservoir's first fill and if space is available in the

reservoir.2 Denver's claim includes the right to deplete streamflows by storage of water in order to
replenish evaporation and seepage losses. Although Denver initially claimed a 1965 appropriation date for
this refill nght, Denver ultimately stipulated to an appropriation date of January 1, 1985.

Denver's application claims a maximum of 175,000 acre feet ("AF.") in any single administrative year,
(lw including 13,524 AF. absolute and 161,476 A F. conditional. The application prompted numerous

statements of opposition. Several objectors ultimately withdrew their statements and stipulated to the
entry of a decree with conditions. Grand Junction, which has rights to Blue River water under a 1947
priority, was the only objector that participated actively at trial.

At trial, Grand Junction asserted, inter alia, that Denver's application concerned matters which were the
subject of the Blue River Decree. In the Blue River Decree, the Federal Court retained “continuing
jurisdiction for the purpose of effectuating the objectives" of the decree. Grand Junction contended that,
pursuant to this decree, the Federal Court retains exclusive jurisdiction over Denver's application for &
refill right, and therefore, the Water Court should not have adjudicated Denver's claim. Grand Junction
also maintained that Denver's claimed refill right conflicts with the terms of the Blue River Decree itself
because the Blue River Decree restricts Dillon Reservoir to only one fill each year.

The Water Court rejected all of Grand Junction's arguments. The court held that the Blue River Decree
“did not enjoin Denver from seeking a new appropriation under & different priority date at some later
date. It resolved the water claims before it at the time." Further, the Water Court found that the Blue
River Decree did not limit Dillon Reservoir to one fill per year. Thus, the Water Court concluded that it
haq "at least concurrent jurisdiction with the Federal District Court over the subject-matter of this
action.” The Water Court subsequently granted Denver's application for a refill right with a 1987 priority
date in the amount discussed above.

Pursuant to section 13-4-102(1)(d), 5 C.R.S. (1997), and C.AR. 1, Grand Junction appeals the Water
(ﬂw Court's judgment 2 Once again, Grand Junction asserts that the Water Court lacked subject matter

3of12
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jurisdiction over Denver's claim. We affirm the judgment of the Water Court.
II.

We first address Grand Junction's assertion that we lack appellate jurisdiction over this matter because
the Water Court did not issue a final judgment. Grand Junction's claim stems from the fact that the Water
Court, in addition to finding that Denver's refill right did not conflict with the provisions of the Blue River
Decree, supplied a signature line at the end of its decree for the Federal Court. The Federal Court's
signature would reflect its agreement that the Water Court's decree does not adversely affect the
objectives of the Blue River Decree.

The Water Court supplied this signature line as a result of a stipulated agreement among Denver and the
objectors (save Grand Junction) which required the Water Court’s decree to be submitted to the Federal
Court for this verification, Grand Junction contends that the provision of this signature line renders the
Water Court's decree merely interlocutory because "it leaves something further to be done before the
rights of the parties are determined." Thus, Grand Junction maintains that, pursuant to C.A R. 1, we lack

appellate jutisdiction.

As a general matter, an appeal may be taken only from a final judgment of a district, probate or juvenile
court. See C.AR. 1(a){1). An appellate court does not review interlocutory orders absent specific
authorization by statute or rule. See Mission Viejo Co. v. Willows Water Dist., 818 P.2d 254, 258 (Colo.
1991). The final judgment requirement is reflected in C.A.R. 1(a){1) and applies generally, "save in the
exceptional circumstances mentioned in (a)(2), (3), and (4)." Vandy's, Inc. v. Nelson, 130 Colo. 51, 53,
273 P.2d 633, 634 (1954), see also Mission Viejo, 818 P.2d at 258; Colorado Anti-Discrimination
Comm'n v. Continental Air Lines, Inc., 143 Colo. 590, 593, 355 P.2d 83, 85 (1960).

C.AR. 1(a)(2) provides that an appeal to an appellate court may be taken from, inter alia, "[2] judgment
or decree, or any portion thereof, in a proceeding concerning water rights.” The appeal from the Water
Court in this case, therefore, qualifies under C.A R. 1(a)(2) as an "exceptional circumstance” to which the
requirements of C.A.R. 1(a)(1) do not apply. Hence, our jurisdiction over this case does not depend upon
whether the Water Court's judgment constitutes a “final judgment” within the meaning of C.A.R. 1{a)(1).

With regard to water matters, we have declined to exercise appellate jurisdiction where a water court's
decree did not determine all claims presented. See Mission Viejo, 818 P.2d at 258; Northern Colo.
Irrigation Co. v. City & County of Denver, 86 Colo. 54, 57-58, 278 P. 592, 593 (1929). Thus, "when a
case involves multiple claims for relief or multiple parties, a judgment resolving fewer than all the claims
or the rights of fewer than all the parties” cannot be the subject of appellate review absent special
certification by the trial court. Mission Viejo, 818 P.2d at 258 (requiring certification of trial court's order
pursuant to C.R.C.P. 54(b)).

Accordingly, we lack appellate jurisdiction over this matter if the Water Court's judgment failed to
resolve all the claims before it. Grand Junction, however, does not assert that the Water Court's judgment
leaves any claims unresolved, nor does the record support such an assertion. The only claim at issue in
the proceeding below was Denver's application for the Dillon Reservoir refill right, and the only objector
in the proceeding was Grand Junction. The Water Court granted Denver's claim after rejecting Grand
Junction's objections.

(ww We also reject Grand Junction's contention that the Water Court's provision of a signature line for the
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Federal Court, per the parties' stipulation, had an effect upon the validity of the Water Court's decree.
The mere presence of this signature line did not transfer ultimate authority over this water matter to the
Federal Court. The parties' stipulation to obtain supplemental approval of Denver’s application from the
- Federal Court could not, and did not, affect the Water Court's authority to enter a decree in this case.
Accordingly, the Water Court's decree constitutes a "full, final, and complete determination of all claims
presented." Northern Colo. Irrigation Co., 86 Colo. at 58, 278 P. at 593. Therefore, appellate review by

this court is proper.
II.

Grand Junction contends that Denver's claim for a refill right is not only within the subject matter of the
Blue River Decree, but also conflicts with the terms of that decree. In order to address these contentions,

we must first discuss the history and relevant provisions of the Blue River Decree.

The Blue River Decree is the result of a dispute dating to 1937. In that year, Congress authorized a
reclamation project known as the Colorado-Big Thompson Project ("CBT"). See City & County of
Denver v. United States, 935 F.2d 1143, 1146 (10th Cir. 1991). The CBT provided for the construction
of the Green Mountain Reservoir and Power Plant on the Blue River. One of the purposes of the CBT, as
set forth in Senate Document No. 80, 75th Cong., 1st Sess. (1937), was to store replacement water at
Green Mountain Reservoir for use by westem slope interests to compensate for other Colorado River
water diverted to the eastern slope as part of the CBT. Green Mountain Reservoir was completed in
1942,

After completion of the reservoir, several appropriators of Blue River water, including Denver,
commenced adjudication proceedings in the District Court of Summit County. These proceedings were
designed to determine relative priorities for purposes of irrigation (State Action No. 1805) and for
purposes other than irrigation (State Action No. 1806). The United States joined those proceedings by
filing "Statements of Claim" to Blue River water at Green Mountain Reservoir. However, the United
States later withdrew from the proceedings, and in 1949 instituted a parallel adjudication in the Federal
Court (Federal Action No. 2782) to quiet title to water rights in the Blue River against Denver and
others. Denver and the other parties maintained claims to divert Blue River water upstream from Green
Mountain Reservoir in order to augment municipal water supplies.

In 1954, the state adjudication reached this court in City & County of Denver v. Northern Colorado
Water Conservancy District, 130 Colo. 375, 276 P.2d 992 (1954). We affirmed the water decrees insofar
as they determined the relative rights of Denver and the other parties to Blue River water. However,
because the proceeding had not adjudicated the United States' storage and direct flow water rights with
respect to Green Mountain Reservoir, we remanded the case with instructions to adjudicate these rights.
See id. at 422, 276 P.2d at 1015. By this time, Congress had enacted the McCarran Amendment, Pub. L.
No. 82-495, § 208(a)-(c), 66 Stat. 549, 560 (1952), codified at 43 U.S.C.

§ 666 (1994), in which Congress gave consent to join the United States as a party in a state water
adjudication. On remand, the United States was joined as party to the Blue River water proceedings in
state court. The United States then removed the entire case to the Federal Court where State Actions
1805 and 1806 were renamed Federal Actions 5016 and 5017. These actions were then consolidated with
Federal Action 2782, the United States' earlier action. The entire proceeding became known as the
"Consolidated Cases."

50f1
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By a stipulation dated October 5, 1955, the parties substantially settled the Consolidated Cases. On
October 12, 1955, the Federal Court entered a final decree and judgment (the "Blue River Decree")
which incorporated the stipulation executed by the parties £ The Blue River Decree recognized the
United States' right to fill and utilize the Green Mountain Reservoir with a priority date of 1935, The
Blue River Decree also incorporated by reference the state decrees entered in State Actions 1805 and
1806 insofar as they described Denver's rights to the use of Blue River water and its tributaries. The state
decrees contained the following provision regarding Denver's right to divert water upstream from Green
Mountain Reservoir at Dillon Reservoir:

Dillor Reservoir, as hercinbefore described, be, and it hereby is . . . awarded a conditional priority,
the same being Reservoir Priority No. 8(C), as of the date of Jurne 24, 1946, for an amount of
water not exceeding 252,678 acre feet . . . of water out of the Blue River, Snake River or Ten Mile
River, or any combination of them, upon the limitations and conditions herein provided, and there
is hereby allowed to flow into Dillon Reservoir from said streams, under said Reservoir Priority
No. 8(C) for the uses aforesaid and for the benefit of the parties entitled thereto, at any time when
it does not interfere with prior appropriations of water from said streams, sufficient water to keep
said reservoir reasonably well filled, and provided further, that as against junior appropriators, who
need and ean use the water capable of being impounded in said reservoir, only one filling shall be
allowed each year.

(Emphasis added.) The stipulation incorporated by the Blue River Decree modified these state decrees
slightly by limiting Denver's rights solely to municipal purposes.

Thus, Denver's water rights on the Blue River were subject to the senior rights of the United States.
According to the decree, Denver could divert Blue River water only if the Secretary of the Interior
determined that the diversion would "not adversely affect the ability of Green Mountain Reservoir to
fulfill its function as set forth in [Senate Document No. 80]

... ." Denver also agreed to bypass quantities of water sufficient to meet all downstream calls, with
priorities superior to Denver's, on the Blue River and the downstream segment of the Colorado River.

At the conclusion of the Blue River Decree, the Federal Court declared:

[T]he titles to the rights to the use of water of the respective parties, the United States of America,
the City and County of Denver, the City of Colorado Springs and the City of Englewood, be and
the same are hereby quieted, and the respective parties and their successors or assigns are forever
enjoined and restrained from asserting or claiming as against each other any different priorities than
those specified in this Final Decree.

The Federal Court expressly retained continuing jurisdiction for the purpose of effectuating the objectives
of the Blue River Decree.

After Denver began storing water in Dillon Reservoir in 1963, additional disputes arose. In decrees
entered in 1964 and 1977, the Federal Court reaffirmed the following: (1) the United States' right to fill
(.}reen Mountain Reservoir each year was superior to Denver's right to fill Dilion Reservoir, (2) Denver's
right to divert water from the Blue River or to make certain replacements or exchanges of Blue River
water is subject to the approval of the Secretary of the Interior, and (3) Denver may not divert Blue River
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water until Green Mountain Reservoir is either filled or assured of filling each year. See Denver v. United
States, 935 F.2d at 1146-47, United States v. Northern Colo. Water Conservancy Dist., 608 F.2d 422,
427 (10th Cir. 1979).

It is within this coniext that Grand Junction asserts that the Water Court lacked subject matter
jurisdiction over Denver’s application for a Dillon Reservoir refill right with a 1987 priority date. For the
reasons set forth below, we find Grand Junction's arguments unpersuasive.

Iv.
A

Subject matter jurisdiction relates to a court's authority to deal with the class of cases in which it renders
judgment. See Dallas Creek Water Co. v. Huey, 933 P.2d 27, 38 (Colo. 1997); Monaghan Farms v. City
& County of Denver, 807 P.2d 9, 18 (Colo. 1991). An application for the determination of a water nght
or a conditional water right involves a "water matter” over which a water court has special statutory
jurisdiction. See § 37-92-203(1), 10 C.R_S. (1997); § 37-92-302(1)Xa), 10 CR.S. (1997); Bubb v.
Christensen, 200 Colo. 21, 25, 610 P.2d 1343, 1346 (1980). When a case mvolves a "water matter”
assigned by statute to a water court, the court has jurisdiction over persons and property affected by the
application. See Dallas Creek Water Co., 933 P.2d at 38.

Additionally, we have held that subject matter jurisdiction vests in the water court upon the timely filing
of the application and publication of the résumé notice. See id. at 32; see also Bubb, 200 Colo. at 25, 610
P.2d at 1346 (affirming water right that was obtained in fult compliance with procedures prescribed by
section 37-92-302). In this case, the Water Court found that "[a]ll notices required by law of the filing of
this Application have been fulfilled and the Court has jurisdiction of this Application.” Grand Junction
does not contend that Denver failed to comply with any statutory procedures relating to application for
adjudication of a water right.

Accordingly, the Water Court possessed subject matter jurisdiction over Denver's application, absent
special circumstances divesting the court of jurisdiction. See generally United States v. City & County of
Denver, 656 P.2d 1, 8 (Colo. 1982) (noting Congress's acquiescence "in comprehensive state control
over the appropriation of water”). In order to show that the Water Court lacked jurisdiction, Grand
Junction must demonstrate that such a special circumstance existed in this case.

B.

Grand Junction first asserts that the Water Court lacked jurisdiction over Denver's application because
long-standing principles of water law prohibit a court from interpreting or enforcing a decree entered by
another court. See Hazard v. Joseph W. Bowles Reservoir Co., 87 Colo. 364, 367, 287 P. 854, 855
(1930), Weiland v. Reorganized Catlin Consol. Canal Co., 61 Colo. 125, 128, 156 P. 596, 597 (1916).
Because the Water Court necessarily interpreted the Blue River Decree in entering the decree in this case,
Grand Junction claims that the Water Court exceeded its jurisdiction.

In Weiland, we explained:

The statutes designate the District Court vested with exclusive jurisdiction to adjudicate priorities
to the use of water for irrigation in a water district. When jurisdiction for that purpose has attached
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and a decree is entered, the statutes on that subject necessarily inkibit any other court of
coordinate jurisdiction from modifying, reviewing, or construing such decree; otherwise there
could be, in effect, more than one decree, by different courts, affecting the same priority o the use
QW of water in the same water district, which it is the object of the statutes to avoid.

61 Colo. at 130-31, 156 P. at 598 (emphasis added); see also Hazard, 87 Colo. at 367, 287 P. at 855
(same). Both Weiland and Hazard involved the adjudication of the same rights by two different courts
within the same water district. Given that "there is to be but one decree by one court in a given district,”
Weiland, 61 Colo. at 130, 156 P. at 598, we were concerned about possible conflicts in different decrees
entered by different courts within the district. These concerns were realized in Hazard, where the second
court did not merely maintain the priorities described in the first decree, but radically changed the
provisions of the first decree and, in fact, entered a new and different decree. See 87 Colo. at 366, 287 P.

at 854,

In Faden v. Hubbell, 93 Colo. 358, 28 P.2d 247 (1933), we revisited this issue. In that case, defendants
objected to the jurisdiction of the Adams County District Court where the District Court of the City and
County of Denver had already acquired jurisdiction to adjudicate rights in the water district. See id. at
364, 28 P.2d at 249. We rejected defendants’ claims, however, finding that "there is no conflict of
jurisdiction when the objects sought by the two courts were separate and distinct, indeed, when the
present suit for an injunction was to attain an objective which could not have been accomplished in the
{previous] adjudication." /d

In Faden, the second court's judgment did not modify or impair previous decrees, but left them
undisturbed. Therefore, we held that the assumption of jurisdiction by the first court did not preclude the
second court from assuming jurisdiction over matters not adjudicated in the previous decrees and arising
{,  subsequent thereto. See id at 365, 28 P.2d at 249. We slso addressed the language of Weiland and
Hazard, quoted above, that ostensibly prohibited a court from construing or reviewing the provisions of
another court's decree, and we offered the following clarification:

Of course, it is necessary for any court, in considering a plea of a former adjudication . . . to read
and interpret such former decree, to the extent, at least, of determining what it is about or the
identity of the subject-matter, and what the holding was, in order to ascertain its relation to the
case in hand . . . The statutory decree in water district No. 2 did not give the district court of
Denver a monopoly forever after to determine every other conceivable question that might later
arise pertaining to the infringement of water rights in that water district, as to matters not
interfering with the former decree. If no other court were permitted to examine or construe it at all
for any purpose, it would seriously abridge its usefulness . . . [because] one court could not tell
what the other had done.

Faden, 93 Colo. at 366-67, 28 P.2d at 250.

Moreover, in City & County of Denver v. Consolidated Ditches Co., 807 P.2d 23 (Colo. 1991), we
undertook an examination of the Blue River Decree itself. There, Denver argued that & 1940 agreement
between the city and other appropriators of transmountain water was unenforceable as against the public
policy of maximum beneficial use of water. See id, at 34-35. As support for this argument, Denver
pointed to the Blue River Decree. The decree provided that Denver, "within alf legal limitations and
_ Bllbj?c? to economic feasibility,"” would exercise due care and diligence in accomplishing the objective of
@y municipal reuse and successive use of Blue River water to reduce demands upon the Blue River. Because
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the 1940 agreement predated the Blue River Decree, we construed the "legal limitations" provision of the
Blue River Decree as acknowledging the limitations imposed by the 1940 agreement. See id.
Consequently, after examining and determining the import of the Blue River Decree, we rejected Denver's
reliance upon it.

In light of Faden and Denver v, Consolidated Ditches, we disagree with Grand Junction's claim that the
Water Court exceeded its jurisdiction when it examined and construed the provisions of the Blue River
Decree. We hold that the Water Court possessed the authority to review the Blue River Decree in order
to ascertain whether Denver's application would interfere with the terms or objectives of the decree. In
doing so, we also reaffirm the principle, described in Weiland and Hazard, that a court of coordinate
jurisdiction does not possess the authority to enter a decree that modifies or interferes with the objectives
or terms of another court's decree.

Consequently, the relevant question becomes: does the Water Court's decree effectively modify or
conflict with the Blue River Decree? If so, the Water Court exceeded its jurisdiction. If, on the other
hand, the effect of the Water Court's decree "is not to modify or impair existing decrees, either by
enlarging or diminishing them; [and] it leaves them just as they were without interference," Faden, 93
Colo. at 365, 28 P.2d at 249, the Water Court acted within its jurisdiction. As explained below, we find
that the Water Court acted properly.

C.

Grand Junction contends the Water Court's decree, by granting Denver's application for a new refill right
for Dillon Reservoir, directly conflicts with the Blue River decree. In support of this arpument, Grand
Junction points to two provisions of the Blue River Decree: (1) the section that limits Dillon Reservoir to
one fill per year “as against junior appropriators," and (2) the language declaring that "the respective
parties and their successors or assigns are forever enjoined and restrained from asserting or claiming as
against each other any different priorities than those specified in this Final Decree."> We address each
provision in turn.

Firstly, the Blue River Decree prescribes a hierarchy of priorities among the various parties to the decree.
Denver's right to divert Blue River water at Dillon Reservoir is senior to some priorities and juntor to
others. The plain language of the decree limits Dillon Reservoir to one fill in priority per year. The decree
states, "[T]here is hereby allowed to flow into Dillon Reservoir from said streams, under said Reservoir
Priority No. 8(C) for the uses aforesaid and for the benefit of the parties entitled thereto . . . sufficient
water to keep said reservoir reasonably well filled, and provided further, that as against junior
appropriators, . . . only one filling shall be allowed each year." (Emphasis added.)

Therefore, in the context of the priorities described in the decree, Denver can fill Dillon Reservoir only

once.£ In other words, all priorities to Blue River water awarded in the Blue River Decree are senior to
Denver's rights, if any, to fill Dillon Reservoir more than once. In the instant case, Denver ultimately
sought a refill right with a priority date of 1987, a date junior to all priorities described in the Blue River
Decree 2 Hence, Denver's new claim is entirely consistent with those terms of the Blue River Decree that
relate specifically to refilling Dillon Reservoir.

The eaaence of Grand Junction's second claim is that the Blue River Decree forever prohibits Denver
from aseerting a new and distinct claim to Blue River water, even where the claimed priority is junior to
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all those adjudicated in the Blue River Decree. We reject this broad interpretation of the decree and of the
Federal Court's retained jurisdiction. In order to explain the proper scope of the Blue River Decree, it is
necessary to address again two instances in which the Federal Court exercised its continuing jurisdiction
Cw, to enforce the decree.

In 1964, the Federat Court assumed jurisdiction over a dispute between Deaver and the United States
over whether Denver could rely on the provisions of the Blue River Decree to make replacement releases
from its William Forks Reservoir in order to satisfy the senior, downstream calls that were being filled by
Blue River water that Denver desired to use to fill Dillon Reservoir. See Denver v. United States, 933
F.2d at 1146. The United States claimed that this practice violated the Blue River Decree's provisions
requiring Denver to obtain permission from the Secretary of the Interior before exchanging or diverting
Blue River water, and sought an order enforcing the decree. The Federal Court agreed with the United
States, and entered a second decree (the "1964 Decree”) which, inter alia, prohibited Denver from
exchanging or diverting water in a manner inconsistent with the terms of the Blue River Decree.

In 1977, Denver refused the Secretary of Interior's requests to release from Dillon Reservoir over 28,000
AF. of water necessary to complete the fill of Green Mountain Reservoir. The Federal Court found that
Denver's actions violated the terms of both the Blue River Decree and the 1964 Decree. The Federal
Court protibited Denver from diverting Blue River water until Green Mountain Reservoir was assured of
being filled each year. See United States v. Northern Colo. Water Conservancy Dist., 608 F.2d at 429,
see also Denver v. United States, 935 F 2d at 1147 (rejecting as contrary to the Blue River Decree
Denver's unilaterai attempt to exchange water from its new reservoirs on the western slope for additional
Biue River water to be diverted to Denver).

The cases discussed above provide paradigmatic examples of behavior and claims that modify or interfere
(@w with the terms of the Blue River Decree. Thus, in those instances the Federal Court properly intervened

' to enforce the decree. In contrast, Denver's application for a refill right with a 1987 priority date does not
concern or interfere with any provision of the Blue River Decree. The refill nght is junior to all the
appropriations adjudicated in 1955, and, according to the terms of the Water Court's judgment, cannot be
exercised to the detriment of any priority awarded in the Blue River Decree. Hence, unlike the scenario in
Hazard, the Water Court's decree does not radically change the existing decree or affect "the same
priority to the use of water in the same district.” Hazard, 87 Colo. at 367, 28 P. at 855 {(emphasis added).

Furthermore, Denver’s claim to a refill right at Dillon Reservoir was not even among the subjects
addressed by the Blue River Decree. The refill right was not, and could not have been, before the Federal
Court in 1955 because Denver's first appropriation date for the refill of the reservoir was 1965. Cf.
Faden, 93 Colo. at 364, 28 P.2d at 249 (where the subsequent proceeding seeks “to attain an objective
which could not have been accomplished" in the previous proceeding, there is no jurisdictional conflict).

As the Water Court explained, the Federal Court in the Blue River Decree addressed only those relative
priorities at issue at the time of adjudication. The Federal Court enjoined the parties from asserting in the
future any priorities different from those described in the Blue River Decree. Accordingly, the Federal
Court has thwarted subsequent efforts by Denver to modify, intentionally or otherwise, the United States'
senior rights to Blue River water. In this case, however, Denver’s application does not injure or affect the
nights of any priority described in the Blue River Decree, nor does Denver seek to modify a priority
described in the Blue River Decree. Instead, Denver has sought adiudication of a new water right, entirely
distinct from those adjudicated in the Blue River Decree &
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The Federal Court's continuing jurisdiction is limited to the purpose of effectuating the objectives of the

_ Blue River Decree. As explained above, Denver's refill right does not interfere with the objectives of the
@ Blue River Decree because Denver's refill right is subject to all of the provisions of the Blue River
Decree. See generally Aspen Wilderness Workshop, Inc. v. Hines Highlands Lid. Parmership, 929 P.2d
718, 724 (Colo. 1996) (senior rights are not injured by junior diversions as long as those diversions occur
in priority). Denver can, and must, comply with the provisions of both the Blue River Decree and the
Water Court's decree.

Consequently, Denver's application for a refill right with respect to Dillon Reservoir did not implicate the
Federal Court's exclusive jurisdiction to implement the Biue River Decree, We hold, therefore, that the
Water Court possessed subject matter jurisdiction over Denver's application.

V.

Denver's application for a refill right at Dillon Reservoir involved a water matter over which the Water
Court had special statutory jurisdiction. Denver's application had neither the object nor the effect of
modifying the provisions of the Blue River Decree. Thus, the application did not invoke the exclusive
jurisdiction of the Federal Court to modify or enforce the Blue River Decree. Accordingly, the Water
Court possessed jurisdiction to enter a judgment concerning Denver's application, and we affirm its
judgment and decree.

1 See discussion and definitions infra p. 11-15.

2 Denver's application may have also been occasioned by the Colorado River Conservation Board's
application for an “instream flow" right along the Blue River at Grand Junction. Denver seeks a priority
date for its refill right that is senior to the pending “instream flow" application.

3 Grand Junction, the appellant in this proceeding, also asserts that this court may lack appellate
jurisdiction to consider this appeal because the Water Court's decree did not constitute a “final
judgment.” Grand Junction asserts that, if we find appellate jurisdiction lacking, we should treat this
matter as an original proceeding under C.AR. 21 in order to vacate the Water Court’s judgment.

% The Biue River Decree also incorporated by reference Senate Document No. 80 and repeated the
language of that document describing the manner in which the CBT facilities were to be operated.

3 Grand Junction also relies on the provisions of the Blue River Decree that require Denver to exercise
due diligence in taking, "with respect to return flow of water," all reasonable steps to accomplish a
"reduction by such city of its Blue River water use,” and to utilize return Sow "so to reduce or minimize
the demand of such city upon Blue River water." Because Grand Junction presents no argument or
evidence that Denver's application for a refill right involves use of or failure to use "return flow" of Blue
River water, we find no conflict between Denver’s application and these provisions of the decree.

8 This provision is consistent with other "one fill" limitations on reservoirs found in our case law. See
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Orchard City Irrigation Dist. v. Whitten, 146 Colo. 127, 141, 361 P.2d 130, 137 (1961) ("[T]he statute
which provides for these decrees forbids the allowance of more than one filling on one priority in any one
year."); Windsor Reservoir & Canal Co. v. Lake Supply Ditch Co., 44 Colo. 214, 223-24, 98 P. 729, 733

bw  (1908) (same).

I Denver's claimed refill right is also junior to Grand Junction's 1947 priority to appropriate Blue River
water.

8 Similarly, in City & County of Denver v. Colorado River Water Conservancy Dist., 696 P.2d 730
(Colo. 1985), Denver sought confirmation of an appropriation from Straight Creek, a tributary of the
Blue River upstream from the Green Mountain Reservoir. In that case, no party objected to the state
court's jurisdiction on the grounds that the Blue River Decree furnished the Federal Court with exclusive
jurisdiction over the claim. We ultimately held that the state court had jurisdiction over Denver's
application. See id. at 740.

'These opinions are not finat They may be modified, changed or withdrawn in socordance with Rules 40 and 49 of the Colorado Appellste Rules Changes to ar
modifications of these opiions resulting from sy action taken by the Court of Appeals or the Sopreme Courl, are nal incomporatad here.

Supreme Court |  June 15th Index |
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United States Department of the Interior

BUREAU OF RECLAMATION
Castern Colorade Projects Qffice
11056 West County RD 18E
Loveland, Colorado 80537-9711

™ REFLY
REFEL TO:
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Subject: Record of Decision, Wolford Mountain Reservoir Water Substitution,
Memorandum of Agreement {(MOA) among the City and County of Denver
(Denver), U.S. Bureau of Reciamation (Reclamation}, Northern
Colorado Water Conservancy District, and Colorado River Water
Conservation District (NEPA)

Dear Interested Party:

Enclosed is the Record of Decision (ROD) addressing the substitution of water
from Wolford Mountain Reservoir which was signed December 23, 1991, pursuant
to the implementing requlations of the Mational Environmental Policy Act of
1969 (NEPA). Reclamation’s decision was to execute the subject MOA that will
enable Qenver to take delivery of water in certain years indirectly from
Wolford Mountain Reservoir through a process of substitution with Green
Mountain and Dillon Reservoirs.

Reclamation was a cooperating agency in the NEPA process that led to the
preparation and completion of the Rock Creek/Muddy Creek Final Environmental
Impact Statement (FEIS) in February 1990. The U.S. Forest Service {USFS) and
Bureau of Land Management (BLM) served as co-lead agencies. The USFS was
responsible for management decisions involving a Rock Creek reservoir site
alternative and issued its ROD in February 1990. BLM is responsible for
decisions involving the Muddy Creek reservoir site (Wolford Mountain
Reservoir} and issued its ROD in March 1991. Other cooperating agencies in
the process were the U.S. Army Corps of Engineers, U.S. Fish and Wildlife
Service, and Colorado Division of Wildlife.

The MOA was executed by Reclamation on December 30, 1991. Copies of the MOA
may be obtained from the Project Manager, U.S. Bureau of Reclamation, Eastern

Colorado Projects Office, 11056 West County Road 18E, Loveland, CO, 80537,
telephone number: 303-667-4410.

Sincerely,

Proaect Manager

Enclosure
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RECORD QF DECISION
Wolfocrd Mountzin (Muddy Cr=ek) Reserveilr
rFinal Envircnmental Impact Statement
Rock Crzek/Muddy Creek Regervoir

I. INTRODUCTTION

This constitutes the recerd of decision of the Cepartment cf the
Zaterior, Bureau of Reclamation (Reclamation) regarding the
creferred alcernative for the Wolford Mouncain (Muddy Creek)
Zeservoir. The regervolir is the subject of the Final
ZInvircnmental Impact Statemenc (FEIS) for Rock Creek/Muddy Creek

Reservoir (FEIS-50-0005) developed in compliance with the

National Environmental Policy Act (NEPA). The lead agencies for
the FEIS are the Bureau of Land Managemenc (BLM) and the Foresc
Service {(USFS). Cooperating agencies are Reclamation, Fish and

Wildlife Service {Service), Army Corps of Engineers (COE), and
Colorado Division of Wildlife. The official designation for the
Muddy Creek reservoir site has been changed to Wolford Mountain
Regservoir wnich will be used hersafter in this record cf
decision.

In April 1885, The Colorado River Water Conservation District
(Districe) applied for a Special Use Permit from the USFS for
construction of a water storage reservoir on Rock Creek within
Rouct National Forest. The District’s application was the result
of an extremely complex and lengthy series of legal actions and
negotiations involving the adjudication, permitting, and
construccion cof the Windy Gap Project. The Azure-Windy Gap
Supplemental Agreement of March 29, 1985, resulted in a cash
payment of $10,200,000 from the Municipal Subdistrict of the
Northern Colorado Water Conservancy District (NCWCD) to the
District as compensation for the Windy Gap Project. This made
the District the responsible organization for implementing a
compensation project to offset Windy Gap Project Colorado River
depletions. The District and Denver Water Board (Denver)
agreement of March 3, 1387, establishes a lease arrangement that

provides the District with additional funds to firance its water
storage facility.

The USFS prepared an environmental analysis on the District’s
special use permit application. This analysis is documented in
the Rock Creek/Wolford Mountain FEIS. In this analysis, the
Wolford Mountain site, situated on lands administered by BLM, was
identified and evaluated as an alternative water storage
regervoir site. Consequently, BLM participated in the
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snvircomental analysis as co-lead agency. The Drarft
Invircomental ITmpact Statement (DEIS) was released for wublic
somment in August 1987. A supplemental DEIS (SDEIS) providing
addicional analysis of the two proposed reservoir sites was
issued Iin August 1988. The FEIS was issued in February 1290.

The project aiternatives involved lands administered by =wo
diffzrent Federzl agencies, the BLM and the USFS, and their
respective procedures for decision making. The USFS was
raesponsible for management decisions involving the preoposed Rock
Craek reservoir site. The USFS issued its Reconrd of Decision in
Tebruary 1990 which was published in the FEIS. BLM was
responsible £or decisions involving the proposed Wolford Mountain
raegexrvoir site and issued its Record of Decision in March 1991.

Execution of a four-party agreement hetween the Distcrict, Denver,
Northern Colorado Water Conservancy District (NCWCD), and
Reclamation is required to enable Denver to utilize water from
gither proposed reservoir pursuant to the Denver-Districtc lease
arrangement. Furthermcore, Green Mountain Reservoir, owned and
operated by Reclamation pursuant to Senate Document No. 20 (75th
Congress, 1st Session), is a critical component in Denver's
ability to participate in the lease arrangement. The SDEIS and
FEIS disclose the potential impacts associated with the execution
of the four-party agreement.

In certain years, someé of the water stored in Denver’s Dillon
Regervoir is owed to Green Mountain Reservoir to satisfy the
requirements to fill Green Mountain Reservoir pursuant to the
provigions of the stipulations and decrees entered in the
Consolidated Federal Cases regarding the Blue River. Denver
propogses to substitute water from the District’'s regervoir as
provided for by the District-Denver agreement in lieu of releases
£rom Dillon Reservoir.

Since releases from the District’s reservoir pursuant to the
District - Denver agreement cannot be made directly to Green
Mountain Reservoir, the releases of water will become a
substitute for the releases of water from Green Mountain
Reservoir and such substitutions can only be made with the
approval of and as directed by Reclamation. While releases will
be made from Wolford Mountain Reservoir for several purposes, the
frequency of these substitution releases is estimated toc be S out
of 30 years without construction of new ezst slope storage
facilities by Denver and 12 out of 30 years with construction of
east slope storage facilities.
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II. RECCMMENDED DECISION

Reclamation’s decision s to execurz a four-party substituticn
agreement among the Disgcrict, Denver, NCWCD, and Reclamation cn
behalf of the Secretary of the Interjor. The agreement will
enable Denver Co cake delivery of water indirecrly from Wolford
Mouncain Resexrvoir chrougn a process of substitution.

The District-Denver legase arrangemenc ‘imits Denver to a maximum
of 20,000 acre-feet in any single year or 45,000 acre-feet I any
3 consecutive years from Wolford Mountain Reservoir. Subsequent
operation of this reservoir pursuant to the proposed four-parcy
agresment could reduce che flow of the Blue River below Dillon
and Green Mountain Cams up to 30,000 acre-feec in any single year
or up te 45,000 acre-feet cduring any 3 consecutive years ia which
warer is substituced.

The fcur-party substitution agreement to be executed on behalf of
the Secrestary of the Interior will include provisicns to request
the court in the Consclidated Federal Cases to enter a

supplemental decrse approving the terms and provisions of the
agreement.

The decision of BLM was to approve the preferred alternative
identified in the FEIS which entails development cf a reservoir
at the Wolford Mountain site. A zoned, earthfill dam would be
constructed on public lands administered by BILM 4 miles north of
Kremmling, Colorado. A majority of the proposed reservoir basin
is gituated on private land. The proposed dam is 120 feet high
and would impound 60,000 acre-feet of water. The proposed
reservoir would inundate 1,447 acres of land and extend about 5.5
miles upstream freom the dam. BLM has approved the right-of-way
(ROW) application for the Wolford Mountain reservoir site.
Amendment of the Kremmling Resource Management Plan was necessary
to accommodate ROW approval. Specifically, the resource
management plan was amended to allow for anticipated recreational
use of Wolford Mountain Reservoir.

In its record of decision issued February 1990, the USFS
recommended selection of the Wolford Mountain altermative on BLM
and private lands as the reservoir site, thus eliminating the
need to issue a Special Use Permit for the Rock Creek Site.
Since the proposed site on Rock Creek was not selected, the USFS
has no role in implementing the recommended decision.

III. OTHER c

In addition to the preferred altermative, two other alternatives
were evaluated in the 1990 FEIS.
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A. Altermative 1 - No Action This zlternative would not
regquire a substitucticn agreement. No rnew water sSCOorage raservoir
would be developed. The USFS would not issue a Special Use
fermit for reservoir construction at the Rock Creek site, and LM
would not issue the necesgsary rignt-of-way for reservoir
construction at the Wolford Mouncain site. Thers would be no
change in the operation of Green Mountain Reservoir or the volume
of flow in the Blue River below Dillon Dam or Green Mountain Dam.
No action is the envircomentsilly preferred alternative.

B. Altermative 2 - Rock Creek Reservoir This altermative
requires a substitution agreement. A roller compacted concrece
gravity dam would be ccnstructed at the Rock Creek site. The dam
would be 172 feer high and would impound 50,700 acre-feet of
water, The proposed reservoir would inundate 1,070 acres of land
and extend about 3 miles upstream. Construction of the reservoir
could potentially reduce the annual flow of the Blue River below
Sreen Mountain Reservoir up to 30,000 acra-feat when water is
substituted. According te the substitution agreement, annual
flow reductions in Blue River below Green Mountain Reservoir mayv

not exceed 30,000 acre-feet in a single year or 45,000 acre-feec
in any 3 consecutive years.

IV. BASTIS OP DBECISION AND ISSUES EVALUATED

The preferred alternative enables the District to fulfill its
need to compensate for the Windy Gap project and provides for the
development of additional water supply for Colorado while
effectively minimizing and mitigating impacts to the environment.
While the no action altermative is the environmentally preferred
alternative, it would neither address the District’s need to
compensate for the Windy Gap project nor enhance Colorado’s
present and future water needs. The environmental commitments
required of Reclamation and BLM as presented in section VI of
this record of decision, provide assurance that all practicable
means will be taken to aveoid or minimize harm to the environment
when implementing the preferred alternative.

Many factors and much data were considered in the decision making
procegs that resulted in selection of alternative 3, Wolford
Mountain Reserveir, as the preferred alternative. The following
alements represent the primary management considerations used in
selection of the preferred azlternative.

A. Based on the environmental impact anmalysis, it was
determined that no significant enviroomental impacts would result

from implementation of the preferrsd altermative with appropriate
mitigation.
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3. Protection of threatened and endanger=d species
issociated with the preferred alternative would ke provided
cursuant ts the conservatisn measures outlined in the biclogical
opinicn issued by the Service and also in the BLM mitigation
clan.

C. Wetlands at the Rock Creek site are of higher quality.
Zffacts con wetlands and rzliated wildlife wvalues at the Wolford
Mountain reservoir site will ke effectively mitigated.

D. TFishery resourcses at the Wolford Mountain site are poor
to nonexistent compared to the high quality fishery resources at
Rock Creek. The preferred alternative would enhance fishery
values by creating a flat water fishery and possibly a tailwater
Zishery. The exiscing high quality stream fisnery at Rock Creek
will De preserved.

fos

E. The preferred alternative would have a beneficial impact
on local econcmic counditions.

F. Execution of the four-party agreement by the Secretary
of the Interior, acting through Reclamation, is necessary for
intended use of the water for all alternatives evaluated with the
exception of the no action alternatcive.

G. The proposed substitution of water was determined to
have no significant environmental impacts to the Blue River,

either above or below Green Mountain Reservoir, or to the
regservoir itself.

H. With the no action alternative, neither the Welford
Mountzin Reservoir nor the Rock Creek Reservoir would be
available as an additional water supply for Colorado.

v. LY L

Public scoping meetings were conducted in July 1985 in Kremmling
and August 1985 in Yampa and Denver to identify major issues for
the EIS process. Public hearings were conducted in Octcober 1987
in Steamboat Springs, Denver, Kremmiing, and Yampa to receive
comments on the DEIS. DEIS comments and responses are contained
in the FEIS. Public hearings were conducted in October 1988 in
Denver, Kremmling, Oak Creek, and Grand Junction to receive
comments on the Supplemental DEIS. Public hearing transcripts
were prepared. The comments, responses, and hearing transcripts
on the SDEIS are contained in the FEIS.

Five letters were received after the filing of the DEIS in August
1987, and the SDEIS in August 1988, that involve substantive
igsues regarding the substitution agreement and several
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envircnmental and project-related issues. These letters wers
from the City of Zrand Junction, Mesa Cocunty Water Assoc:stion,
Sierra Club Rocky Mountain Chapter, Mr. Faul H. Grant of Grand
Zcunty, Jolorado, and the Service.

The City of Grand Juncticn raised the issue that insuffic:zsnt
derail was provided in the DEIS on the substitution agreament for
Wolford Mountain Reservoir and CGreen Mountain Reservoir. To
address this issue, the SDEIS was expanded to include a more
detailed discussicn of the substiturion agreement and i:s
potential impacts.

The Mesa County Water Association raised the issue concerning
what recourse water users on the Blue and Ceolorado Rivers
upstream of McCoy or Kremmiing would have to maintain suitable
screamflows for Irrigation, recreational, and commercial
purposes. In response, it was stated that only a subscitution of
water tecween the proposed raeservoir and Green Mountain I1s peing
contemplated. If any senior water rights were injured. raccurse
would be through the State of Colorado water rights system. No
injury to such senior water rights is anticipaced.

The Sierra Club Rocky Mountain Chapter raised the issues of the
project’s reliance on congressional authorization for approval
and the allegation that there is no current market for the water
vield of the project. In response, it was stated that the water
substitution agreement could be implemented by Reclamation within
existing legislation and authorities. Water demand data is
consistent with the updated mecropolitan Denver system-wide EIS.

Mr. Paul H. Grant raised the issues that the project would affect
Grand County and dewater most of the Colorado River amd all of
the Fraser River. In response, Mr. Grant was advised thac
subsgtitution of water would be limited to Wolford Mountain and
Green Mountain Reservoirs. Therefore, the project will not
impact that portion of the Colorado River Basin upstream of the
Blue River including the Fraser River sub-basin. In the futurs,
subscitutions or exchanges with impacts different than those
described in the SDEIS would require additional NEPA compliance.

The Service raised the issue that the SDEIS does not address
impacts to the aguatic environment aon the Colorado River above
the Blue River confluence or impacts to the Williams Fork River
below Williams Fork Reserveoir., In response it was stated that
the procject will not change the historic functions of Williams
Fork Reservoir and the diversions by the Moffat Tunnel diversion
gystem. In the future, substitutions or exchanges different chan
those described in SDEIS would require additionmal NEPA
cempliance.
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Following the £iling of the FEIS with the Environmental
2rorveccion Agency {EPA), s comment le2tter dated March 30, 1290,
was raceilved by BLM from EPA concerning procedural and
anvircomencal lssuesa. ZPA brought uwp the issue chat 2LM had not
adegquately responded te previous comments provided by EPA and the
Service regarding the mecheodology used for evaluating wecland
impacce and the adeqguacy of mitigation for wetland impacts. EPA
also took issue with the method of assessment of wetland
mitigation credits and scated its position that proposals for

mirigacing lost wetland valueg should be based on in-kind value
replacement.

EPA ccomments were addressed by BLM in official correspondence
dated May 24, 1990. BLM indicated that responses tO all agency
comments on the DEIS and SDEIS were provided in the FEIS and
assertad that their responses to ccmments were in full compliance
with applicable Council on Environmental Quality (CEQ)
requlacions. BLM also asserted thac the CEQ requlations do not
ire that responses ta agency comments on the preliminary FEIS
and mitigatcion plan be provided in the FEIS. In response to EPA
comments on the methodology for evaluating wetland impacts and
its implications on the mitigation plan, BLM concluded that the
gituation involves probable irreconcilable differences of
professional cpinion between the agencies on the assumptions used
for the functional values of affected wetlands, rather than a
matter of BLM idnoring EPA comments without adeguate explanatcion.

In the letter dated May 24, 1990, the BLM also responded to other
EPA concerns raised subsequent to filing of the FEIS. EPA
requested withdrawal of the FEIS or that more time be granted to
reach mutual agreement prior to completion of a BLM record of
decision. BLM stated that withdrawal of the FEIS was unnecessary
as it believes that the assertions made by EPA, to that date,
were not convincing in terms of legal sufficiency or appropriate
for purposes of NEPA. EPA asserted that the FEIS is not
appropriate for the Clean Water Act, Section 404 permitting
process. BLM disagreed with this concluslon and gtated that the
COE should assess the extent that it will use the FEIS in the
Section 404 permitting process. BLM further elaborated that the

EIS process was conducted with COE as a cooperating ageancy
congistent with CEQ regqulations.

Finally, EPA indicated that it would be unable to coacur with the
BIM record of decision, which did not fully address impacts on
wetlands and the aquatic environment, or provide adequate
mitigation since BIM did not adequately respond to comments on
the FEIS as required by CEQ requlations. BIM reasserted that it
had fully ccmplied with applicable CEQ regqulations and further
elaborated that it responded to EPA and Service comments on the

DEIS and SDEIS by supplementing, improving, and modifying the
analyses pursuanot to 40 CFR 1503.4(a) (3}). Furthermore, BLM
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stated that it was unaware of zany regquirement for EPA concurrence
Wwlith 1ts record of decision. BLM provided reassurance that the
racord of decigsion would fully comply with the provisions of zll
applicable Stacte and Federal =nvironmencal cermits, including
those issued under the Clean Water Act, and that impacts to the
anvironment would be adequately mitigated.

SLM received a letter from EPA dated April 10, 19%1, which
recommended changes to the March 1991 revised £inal Mitigarion
2lan f the Wolford Mouncain Reservoir ?roject. EPA restated
its previous efforts to ensure that the mitigation plan would be
usable for Clean Water Act, Section 404 permitting, and thatc
avaluaticon criteria for mitigation success were necessary. Thig
letter contained detailed evaluation criteria specifically for
wet meadow wetlands and water quality and a revised water gquality
monitoring program. EPA also suggested thar BLM examine other
svaluation c¢riteria in the March 1991 revised mitigation plan to
ensure that the criteria are enforceable and nor ambiguous.

The above mitigation plan concerns were addressed by BLM in
official correspondence to EPA dated QOctober 25, 1991. BLM
stated that most of the EPA concerns were already incorporated in
the final mitigation plan except for addressing the potential
failure to achieve or maintain vegetative conditions.
Subsequently, BLM has developed criteria to be incorporated in
the plan of development that pertain to maintaining or achieving
specified vegetative and grazing conditions. These criteria will
be a required permit condition prior to any construction. BLM
believes that with the inclusion of these criteria in the plan of
development, the final mitigation plan adequately addresses
wetcland mitigation impacts associated with project
implementation. Finally, the BLM indicated that the revised
wacer quality monitoring plan would also be included im the Plan
of Development and become a required permit condition. The
District will be obligated to meet all of the permit conditions.

During the spring of 1990, Trans Mountain Hydro Corporation
(Corporation) and Summit County (County} filed documents entitled
tprotest to Amending The Kremmling Resource Management Plan and
Comments Concerning the Substitution of Rock Creek/Wolford
Mountain Water for Green Mountain Reservoir Water." The protest
of March 2%, 1990, and supplemental proteat of April 27, 19°0,
filed by the Corporation, and the protest of April 12, 1990,
filed by the County, primarily addressed the proposed
substitution agreement. BLM informed the Summit County Board of
County Commissioners that its letter of April 12, 1990, did not
qualify as a protest. In its October 11, 1990, response to the
Corporation, BLM did not formally recognize the Corporation’s
supplemental protest filed April 27, 1990. According to
applicable BIM regulations, supplementation is allowed only
after a determination by the BLM that a protest is incomplete and
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requires supplementation. Following are the BLM responses tO
other issues raised by the Corporation and Councy:

A. The BIM dscisicn to amend the Xremmling Resourcs
Management FPlan does not authorize the cconstruction of the
Wolford Mouncain Dam and Reservoir. It only serves to modify
land use allocations as a prerequisite to the proposed reservoir
use. It is assumed in the environmental impact statement and
olan amendment process that the substitution agreement to be
develioped by Reclamation is subject to Colorado water law and
will be administered in accordance with water right decrees.

B. The FEIS cn page 2-8 contains the following statemenc:
"Trans Mountain Hydro Corporation has a direct flow right but 2o
rights to the waters stered by the United States in Green
Mountain." It is clear that the BLM Colorado State Director has

acknowledged the existence of Trans Mountain Hydro Corporatiocn’s
water right.

C. Asg provided for in the proposed substituticn agreement,
judicial authorizacion will be cbtained for the subscituticn
contemplated.

In its protest, the Corporation claimed that administration of
Wolford Mountain Reservoir resulting from implementation of the
substitution agreement constitutes a major operational change of
the Green Mountain Reservoir, and therefore, reguires the
approval of the Congress. BLM stated that this is an issue more
properly addressed by Reclamation. Consequently, Reclamation and
the Secretary of the Interior have determined that the action
would not constitute a major operaticnal change; therefore, no
approval of the Congress is necessary.

VI. L @ THE DECI AND IR AT, COMMITMENTS

Reclamation and BIM are committed to the following stipulations

to ensure the protection of environmental rescurces while making
decigions on water substitutions, approval of ROW, and approval

of the plan amendment to the Kremmling Rescurce Management Plan

necessary to implement the preferred altermative.

A. Reclamation Commitmentg:

1. Ensure that the agreement to provide for water
substitution is limited to substitution between Wolford Mountain
and Green Mountain Reservoirs, except in certain situations. It
is acknowledged in the FEIS that Denver may seek to use Wolford
Mountain Reservoir to fulfill the historic functions of Williams
Fork Regervolr if, for some unforeseen reason, Williams Fork
Reservolr 1s not available or capable of serving those functions.
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2 Willilams Fork Reservoir 1s not available to serve i:zz histcecric
Zaneccisn, the Secretary cf the Interior, through Reclamacion,
would have the oppertinity to review and approve any crogoosed
supstituition or sxchange reliated t2 the availabilicy of Williams
Fork Reservoir on a case-py-case basis.

2. Responsibility for establishing conditions under whick a
gubstitution made possible by the agreement, referenced in Item
VI.A.l. above, will be implemented, and for emsuring appropriate
NEPA compliance if future substitutions or exchanges are
authorized which have impacts different from those disclosed in
the FRIS. The Celorado Water Conservation Board (CWCE) =olds an
instream flow decrese (87CW293) Zfor E0 cubic feet per second {(cfs)
or the inflow intgo Dillcon Reservoir, whichever is less, cn the
2lue River below Dillon Dam. Approval of water substitutions by
Reclamation shall ke centingent upon the maintenance by Denver of
a release below Dillon Cam to the Blue River of not less than S0
cfs to a maximum 1,000 acre-feet in excess of the inflow into
Jillon Reservoir durl ng the vear f£ollowing the request and
approval of such substitution. Additionally, Reclamation
generally maintains releases to the Blue River below Green
Mouncain Dam at rates ¢f discharge that are equal to or greater
than those incorporated in the inscream flow decree (87CW299)
obtained by the CWCB. The decreed rates of discharge are 60 cfs
(May 1 through July 15) and 85 cfs (July 16 through April 30). wa
No water subgstitution will be approved that would cause the
releases from Green Mountain Dam to be less than the
aforementioned instream flows.

3. Responsibility for ensuring an annual public disclosurxe
of proposed Wolford Mountain Reserveir operaticms. This
disclosure can be provided in association with the annual public
involvement activities for the Ruedi Reservoir-Green Mountain
Reservoir endangered species conservation releases for inscream
flows. The meetings will incliude concermed Federal, State, and
local government agencies, and other involved parties including
the public, water users, and special interest groups. Agency
input and public comments will be addressed within the
operational constraints, demands, and the flexibility of the
water management agencies.

B. BIM Commitments:

1. Commitments agreed to irn relaticn te the Service
endangered species Biological Opinicn on Colorado Rivar
endangered fishes for the Wblford.ununtain Reservoir Project
igsued on Februaxy 7, 1990:

a. The District agreed to pay a lump sum water depletion
charge in accordance with the formula included in the referenced

‘ﬁy
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ticlogical opinion ©2 partially support recovery activitiess under
e Reccvery Implementatlon Prcgram and;

b. The signing cf a memorandum of understanding becween
the Service and the Distr:ict that provides for water releases of
3,000 acre-feet from Wolford Mountain Reservoir during July 15 to
Cctober 15 to augment £lows in the 15-mile reach of the
mainstrezam Cclorade River between Palisade, Coloradoe (river mile
170), and its confluence with the Gunnison River (river mile 185}
on an interim basis until the Recovery Implementation Program has
acquired and protected an equivalent amount of water.

2. Commitments agreed to in relation to the Service
endangered species Blological Opinion on QOsterbout’s milkvetch
for the Wolford Mountain Reservoir Project dated February 7,
1390;

a. Prior to conscructicn, cff-site compensation will be
required. The District will provide 50 percent funding for
accuisition of a $2.S-acre tract of land in the Trcublescme Creek
drainage which contains the milkvetch. This tract of land will
be acquired through the cooperative efforcs of the District, BIM,
and the Nature Conservancy. The District will also purchase a
tract of land at least Z0 acres in size containing the milkvetch
west cf the reservoir site, subject to EIM approval in
consultaction with the Service. This land will be donated to BLM
and managed in cooperation with BLM, the Service, and the
Colorado Natural Areas Program.

b. For the life of the project, the District will manage
the Wolford Mountain project area containing Qsterhout’s
milkvecch as part of the recreation plan. Management scrategies
will include the location of developed recreation sites away from
areas containing the plant and precluding activities such as
vehicular access that will impact milkvetch habitac.

¢. During constructicn, the District will have a
qualified rare plant bioclogist inspect the flagged access road
alignment and other construction activities in the areas of known
plant occurrence and reroute these features where necessary if
determined feasible by BIM.

d. Prior to filling the reservoir, a study will be
conducted to determine the success of vegetative manipulation and
transportation of seeds or adult specimens into new habitat.
Commencement of the study is subject to permit approval by the
Service under authority of the Endangered Species Act.
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2., Commitments specified in the January 19%0 Mitigation
Plan for the Wolford Mountain Reservoir Project, the November
1590 Suppiement to Mitigation Plan for the Wolford Mountain
Reservoir Prodiect, and the March 1991 revised fipal Mitigarcion
Plan for the Wolford Mountain Reservoir Project prepared by
BIO/WEST, Inc., for mitigating impacts on wetland habitat, bhig
game species, and Osterhout’s milkvetch: These commitments are
part of the BILM approval of the ROW applicacion and associated
amendment of the Kremmling Resource Management Plan and will be
inccrporated in the BIM plan of davelopment IZcr the reservoir.
In addition, criceria IZzr maintaining or achieving specified
vegectative and grazing cconditions, and a rovised water zualicy
monicoring plan, as ncoted in Section V. above, will also be
incerporacted in the plan ¢f develiopment.

4. Mitigation measures apecifled for soils, air quality,
risual resources, cultural resources, transportation, aquatice
regsources, and recreation in the BIM Record of Deeision for
Wolford Mountain Reservoir. Implementation of project actions

will proceed according to the BLM compliance and monitoring plan
approved in December 19940.

C. The USFS Commjtments:
No environmental ccmmitments apply to the USFS.

There are no unresolved issues.

Approved

pace {ee. 177 1991 }*7_._¢Q R e —

1};@»4 Regional Director
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Ms. Lynn Johnson ¢ 108
U.S. Dept. of Justice gIv L W
Environment & Nat'l Resocurces Div. v

989 1Bth Street, Suite 945

Denver, CO B0202

Re: Concerning the Application for Water Rights of the
United States of America in Summit, Grand, Eagle,
Routt, Mesa and Garfield Counties, Consolidated Case
Nos. 2782, 5016, and 5017, United States District
Court: and Caese Ro. 88 CW 382, District Court, Colorado

Dear Lynn:

In response to your letter of September 5, we have reviewed
the proposed stipulation in the above-referenced matter. Our
review is from the prospective of the various parties represented
by Delaney & Balcomb, P.C. as follows: Mobil Oil, Upper Eagle
Regional Water Authority, Salvation Ditch, Copper Mountain Water
and Sanitation District, Beazer East, Inc., and Exxon
Corporation.

In addition, as you are aware, this matter is closely
related to other items of ongoing litigation both in the United
States District Court ané in State Water Court. First, Denver
has initiated several cases also captioned Consolidated Case Nos.
2782, 5016, and 5017, United States Distriet Court, but
differently identified in State Water Court as Case Nos. B7CW374
through 87CW27%. Denver, the United States, and others are
negotiating a proposed coniract, aliowing Denver teo implement cone
of the many exchanges reguested in Case No. 87CW3792, the Muddy
Creek Exchange.

At the same time, each of our clients has significant
interests at steke. Many of them have filed applications in
Water Divisicn B and in the Federal District Court as follows:

BBCWS 4 Salvation Ditech

gBCWAL Bezzer East, lnc.

BBCW4 6 Upper Eagle Regional Water Authority
BECwéB Copper Mountzin, Inc.

8BCWE1L Mobil 01l

BBCWE3 Exxon Corporation

exHiBIT “A"
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The purpose of these latter filings was to specifically
adjudicate the Green Mountain Exchange so that it end its
priority might be protected against the activities of others,
such as Denver, and its filings in 87CW374 through 379.

In this extremely complicated setting, the United States now
apparently takes the position that all counsel of record in the
above-referenced matter must be prepared to irmediately approve
or reject the terms of the Stipulation for Decree which was
contained with your September 5 letter. The following contains
our observations and concerns concerning the proposed
stipulation:

1. The stipeulation in many respects is vague and uncertain
of meaning and implementation. For example, the stipulation
refers to "Senate Document No. 80 Purposes". These "purposes"
are not defined and one seeking security in his water supply does
not receive that from this stipulation.

As you know Senate Document No. 80 has been in effect
for many years and Green Mountain Reservoir has been closed and
operated pursuant to that document 35 or more years. Many
unanswered guestions about the meaning of Senate Document No. 80
and the Federal Court decrees implementing that document have
arisen over the years. Each of the water user type clients
represented by Delaney & Balcomb, P.C. desire only certainty in
their water supply to the extent it can be achieved through
Colorade (and federal) law. Each of these water users either hag
made (or plans to make) enormous expenditures in reliance upen
the water supply. If some degree of certainty cannot be obtained
in any stipulation which settles the above-referenced matter,
then little of substance has been achieved by such settlement.

Another instance of unacceptable vagueness of the
proposed stipulation lies in the fact that the *"beneficiaries” of
Senate Document 80 are not sufficiently identified to provide the
reguisite degree of comfort to the water uwsers. The individual
exchange cases filed by some of the individual beneficiaries
vhich are noted above were filed because there is no protection
by decree that enumerates at least the water rights that are
entitled to Green Mountain protection. The result is to leave us

at the "mercy” of the State officials charged with administration
of water.
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2. The Secretary of Interior pursuvant to the 1964 decree
is empowered to deny approval to the City and County of Denver to
implement the City's Williams Fork Exchange. The only real
purpese of reguiring Secretarial approval cf Denver is not to
make sure that water is contained in Williams Fork Reservoir, a
function which the Division Engineer in Division 5 can adeguately
perform. Rather, the Secretary's approval is a necessary process
in order to enable him to fully meet his duties under Senate
Document No. BD. The document clearly reguires that Green
Mountain is to provide water supply for those water users in
existence at the time Congrese passed Senate Document No. B0 in
1937, and in addition, water users then characterized as "future”
users at least for domestic and irrigation purposes. The purpose
of Secretarial approval of the Williams Fork Exchange is to
enable him to protect those future users from injury to the
benefits they might receive from Green Mountain Reserveir as a
result of the Williams Fork Exchange.

This position enjoys much legal support. First, Senate
Document Ne. 80 at paragraph 5({g) regquires Green Mountain to be
operated with a priority eguivzlient to the transmountain
diversion facilities of the (rest of the) Colorado Big Thompson
Project. At paragraph 5(h), SD 80 reguires Green Mountain to be
in pliace, completed, and operational prior to the first
transmountzin diversion. The reason for this protection is found
both in the historical "contraci” representef by Senate Document
80 anc by the very real requirement imposed on Northern Celorado
Water Conservancy Distriet by I7-45-118 (1) (b)(IX):

Any works or facilities planned anc designed for the
exportation of water from the natural basin of the Coloradoc
River anc its triburterier in Leleocado by any district
creeted under this article . . . shell be designeg,
consiructed, and operazted im such menner that the present
aporopristions of water and, in addition theretc,
rrospective uses ol weter for irrigation and other
beneiicizl consumptive use purposes, including consumptive
uses for domestic, mining, an€ industrizl purrposes, within
ihe natrere: basin ol the Cclorado River in the state cf
Ceciorado from which water is exported will not be impzired
ncr inczeesed in cost &% the expense of the water uvsers
within the naturel basin. The facilities and other means
Zor accomplishment ol said purpose shall be incorporated in
end made & part ol any preoject plans for the exportation of
wazter Irom said naturzl sasin in Cclorade.
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To put it more succinctly, the United States jeopardizes not only
the future users, to whom the Secretary ies obligated under the
terms of Senate Document B0, but the very operation of the
Coloradeo Big Thompson project is a result of attempting to
*ignore” the future users. 7To some extent you may respond by
saying that the future users are not here to represent themselves
and, if the Secretary is willing to take the risk of ignoring
them, we should not complain. However, many of the upper Summit
County water users, including Breckenridge Ski Area and Copper
Mountain Ski Area as well as Copper Mountain Water and Sanitation
District, have put the Secretary on notice of additional or
“future" water demands that logically should be satisfied from
Green Mountain Reservoir. Perhaps if these specific "future”
demands are satisfied, these future users will not further
complain. If they are not satisfied, however, you can rest
assured that further complaint will be lodged.

3. The proposed stipulation apparently seeks to
accommodate Denver's proposed Muddy Creek Exchange, at least in
paragraph 4(c}), recognizing that water may be reieased "from
other reservoirs and substitution therefor [Green Mountain)". To
the extent that this stipulation is a part of any agreement which
prejudices the outcome of all the other litigation described
hereinabove then we object to the United States' effort to "ram
the stipulation down the throats of* the water users in Summit
County and elsewhere in western Colorado.

4. It i1s our understanding that the courts have
characterized the activities of the United States and the
Secretary of the Interior under Senate Document 80 as those of a
trustee for the water users in western Colorade. Should the
trustee Izil to take steps that adeguaziely protect the interests
of those water users, we believe that the law provides for us to
continue on our own behalf and to advance the position the
trustee would have advanced had he properly perceived his
obligations.

We suspect that there are substantial political pressures
being brought upon the Secretary of Interior to approve Denver's
propesed Muddy Creek Exchange and tec "dispose of" all litigation
that adversely impacts the implementation of that proposed
exchange. We do not necessarily oppose settlement of litigation,
let alone litigation as complicated as that of which this is a
pert. We might even be persuaded te accept this proposal if al}
other elementis are considered and simultaneously resolved in
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acceptable fashion. BHowever, we caution the United States
against the attempt to forcefully implement 2 solution that
ignores the legitimate property interests and expectations of
many water users other than Denver and does so in a piecemeal
fashion which will itself only lead to more litigation.

At the current time, we are not prepared to agree to the
stipulation as proposed. You have spoken of the risk of adverse
result if we proceed with the hearing on the 18th. From our
point of view, an adverse result of the hearing on the 18th wounld
differ little from the practical results under the proposed
stipulation. Perhaps the stipulation might be modified to
reflect this problem. You should be advised, however, that the
"group” that apparently drafted the stipulation contains no
member that represents the interests of the actual beneficial
users of Green Mountain water. Perhaps the “trustee" should
consider contacting those to be affected in time to incorporate
them into the negotiation process.

We look forward to discussing these matters with you further
at your convenience.

Very truly yours,
DELANEY & COMB,‘B}C.

NN LFf A

Scott Balcomb

By

SB:tb

xc: Copper Mountain Water and Sanitation
Avon Metropolitan District
Arrowhead at Vail
Basalt Water Conservancy District
Szlvation Ditch
Beazer East,; Inc.
Upper Eagle Regional Water Authority
Copper Mountzin, Inc.
Mobil 0il
Exxon Corporation
Breckenridge Ski Area
John Hill
Rich Bldrich
Kevin L. Patrick
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Timothy J. Beaton
M. Cole Emmons
Gregory L. Johnson
Mark Pifher
Kevin Lindahl
Jeffrey J. Kahn
Mary Mead Bammond
William A. Paddock
Mark A. Hermundstad
Charles B. White
Gary L. Greer
Stanley W. Cazier
Wayne B. Schroeder
Frederick G. Aldrich
Gale A. Norton
Linda E. White
Donald BE. Bamburg
D. J. Dufford
Glenn E. Porzak
Mark J. Wagner

Q@# David W. Robbins
Jacgues S. Ruda
Bennett W. Raley
Julianne M. Cruise
Gregory J. Hobbs, Jr.
Timothy J. Flanagan
James J. DuBois
David L. Barrison
Charles N. Woodruff
James R. Montgomery
James S$. Lochhead
Loyal E. Leavenworth
David &. Bailey
Michael. J. Norten
David C. Shilton
Richard B. Stewart
Robert L. Klarguist
Casey 8. Funk
David E. Bellack
Jack F. Ross
John M. Dingess
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Lynn A. Johnson, Esg.
Department of Justice
1961 Stout Street
P.0. bBox 3607

Denver, CO 802%4

Re: Consolidated Case Nos. 2782, 5016, 5017,
and 88CW382, Application of USA

Dear Lynn:

Thigs letter is written to summarize our telephone
conversation of September 11, 1981 and mention an additienal point
on exchanges as they relate to the Orchard Mesa Check.

in our telephone conversation I expressed concern that the
100,000 acre-foot pool would be subject twice to the priority
system before it could be used by exchange on the Western Slope.
That is, pursuant to paragraph 1 of the propesed Stipulation,
Green Mountain water would be diverted into storage under a 1935
priority (paragraph 3(a)). Then in order to exercise exchange
rights in the 100,00 a.f. poel, Green Mountain users would be
factored back into the whole Division No. 5 tabulation (paragraphs
4{a) and 4(b)}.

This is inconsistent with Colorado water law which provides
for an injury analysis to determine whether an exchange can be
decreed, and allowing the imposition of terms and conditions to
prevent injury to all users on the impacted streams.
37-52-305(2)(5), 37-£3-104, C.R.S.

An injury analysis as to use of Green Mountain water diverted
under its 1935 pricority cannot be extended to junior users in
Division No. 5, except to the extent that a proposed exchange
would injure them in excess of the impact on their rights of the
initiel Green Mountain 1%35 fill right. Expanding the injury
analysis beyond this standard would be tontrary to Colorade law,
in effect giving pricrity to junior rights over seniors by
preventing actual use of the senior right., See 37-92-301(3),
C.R.5. regarding administration and distribution of waters.

. « . &1l such priorities shall take precedence in their
appropriate order over &ll other civersions of waters of the state
« + ." BSee zglso People v. Binderlider, 57 P.2d 894 (1936).

EXHBIT "B
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For discussion purposes, Green Mountain Reservoir is easily
analogized to & reservoir company whose bylaws are contained in
Senate Document 80. Once water is diverted in priority into
storaage, the reservoir company may release it to its shareholders
as needed based on the pro-ratz share of each. Internal
prioritization amongst Green Mountain beneficiaries could then be
based on the Court’s interpretation of Senate Document 80, and the
statute governing priority of exchanges, 37-92-305(10), C.R.S.

Another difficulty with the proposed Stipulation is that
paragraph 4(b) is contrary to the statute on exchanges. Under
this statute, the priority of an exchange is given unigue
treatment ag compared to the priority of other water rights.
37-82-305(10), C.R.&., provides ". . . the original priority date
or priority dates of the exchange shall be recognized and
preserved unless such recognition or preservation would be
contrary to the manner in which such exchange has been
administered.” Under the terms of the Stipulation, the decree
date rather than the more senior actual date ©f exchange would
determine beneficiaries' places in the tabulation. The
terminology "undecreed structure or structures” further hinders
application of this paragraph, &s decrees are given for water
rights which are then diverted through certzin structures. The
structures themselves are not decreeé except in connection with
the water rights to be used with them.

To further complicate matters, paragreph 4 of the Stipulation
implies that exchanges from the 100,000 acre-foot pool will be
trezated differently from exchanges from the 52,000 acre-foot pool,
That is, parsgraph 4, which establishes the various pricrities, by
its own terms applies specifically to the 100,000 2.£. pocl.

Thus, it appears th&t 2 separate tabulation would exist for the
52,000 &.2. poel, while the 100,000 2.f. pool would simplv be
combinec with the Divigiorn Ne. £ tabulation. The 2846 priority to
be civen tv Denver'’s exchanges with Williams Fork creates =
fvrther administreztive anomaliy.

fnother serious problerm with the proposed Stipuletion is the
eflect It would heve on the Orchard Mesa Check. &s vou mav be
eware, the Unitec States, Grand Velley Weater Users' Association,
Grané velley Irrication Company, the Coloredoc River Weter
Conservation District and the Orchard Mesez Irrigation District are
negotizting operating arrangements for the Orcharé Mese Check.
EncioseG is & copy of the most recent craft cf the proposed
acreement dated hugust 29, 1891,

Pgragreph 3 on page 4 sets fofth the intent cf the Uni<ed
Etetes, Orcharé Mesg Irrigation District and the Grand Vallevw
Weter Users’ Rrssotlation to Iiie an spplicetion in water courst %o



Lynn A. Johnson, Esg.
September 18, 1961
Page three

confirm the existing right of exchange at the Orchard Mesa Check
with an exchange priority date of April 1, 1826,

Also enciosed are fully executed contracts amone the above
three entities dated June 19, 19%0 reflecting the current
operating policies of the Grand Valley Project, and Contract for
the Lease of Power Privilege Among the United States of America,
the Grand Valley Water Users’ Association, Orchard Mesa Irrigation
District and the Public Service Company of Colorado.

The historic 1926 priority date of exchange is critical to
the operation of the check and, concomitantly the power plant.
However, under the terms of the Stipulation, the Orcthard Mesa
Check would be junior to every other water right in Division No.
§., Therefore, the Grand Valley Power Plant would have no water
available to it when it otherwise could have been diverting senior
Grand valley Irrigation Company rights through the power plant.
The power plant would then have difficulty meeting its obligatioms
under its Public Service Company contract, and the economic
feasibility of the Grand Valley Power Plant would be in serious
jeopardy. The proposed Stipulation is clearly at cross-purposes
with existing and pending contractual obligations of the United
States as to the Orchard Mesa Check.

The 100,000 2.Z. pool is clearly stored for availability to
the Western Siope (see page 3, paragraph (c), Senate Document 80)
for both present and future users, Any stipulation, no matter how
grtfully crefted, regérdless of how many parties agree to it, is
void te the extent it conflicts with the provisions and purposes
of Senate Dpcument 80.

Should the United States, as trustee of Green Mountain
Reservelir £2i2 to represent anc protect the intereste of its
beneficiaries, the beneficiaries may themselves appear and present
their case. Denver v. Nortnern Coloradc Water Conservancy
District, 276 F.ic 952 (Cozic. 18545,

We would be happy to Zurther cdiscuss our concerns with you at
vour convenience.

Sincerely,

;
-
a
b
. 4

LIKDR E. WEITL

~EZw/coh

Enzlosures

CC W/ENc: Paul Calder
RKavmond Schuster
Gregory O. Treiner

¢ts w/0 enc: kll zttorneys o reccré
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Lynn A, Johnson, Esg.

U.S. Department of Justice
Denver Field 0ffice

999 - 19th Street, Suite 942
Denver, CDO 80202

Re: Concerning the Application for Water Rights of the
United States of America in Summit, Grand, Eagle, Routt,
Mesa and Garfield Counties, Consclidated Case Nos. 27B2,
5016, and 5017, United States District Court; and Case
No. BECW382, Distriet Court, Colorade

Dear Ms. Johnson:

We have reviewed the Stipulation fcr Decree in Consolidated
Case Nos. 2782, 5016 and 5017 (Case No. BBCW382) and believe, e&s
previously indicated, that it viclates the terms and intention of
Senate Document No. 80 and dees net protect the beneficiaries of
such document. It impaire the ability ©f the beneficiaries of
Senate Document No. BD to receive Green Mountair Reservoir water,
hccordingly, we will not approve the proposed stipulation, and are
considering the necessity of proceeding on our clients' exchange
cases.

Very truly yours,
DELANEY & BALCOMB, P.C.

s

By -;ﬂzg;méfﬁf 4/@,391/

enneth Balcomb

By 1 ,
Scott Balcomb

Attcrneys for Ccpper Mountein, Inc., Copper

Mountain  Water H Sanitation District,

Breckenridge Ski, Mcbil 011 Cerporation, Upper

Lacgle kegional Water Authority, Salvation

Ditech, Reazer East, Ins., Basalt Water

Congervancy Digirict and Exxon Company, U.S.k.
KB:bd

exrigr C
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Lynn A. Johnson, Esg.
U.S. Department of Justice
Denver Field Office

099 . 19th Street, Suitc 945
Denver, CO 80202

Re: Concerning the Application for Water Rights of the United States of America in
Summit, Grand, Eagle, Routt, Mesa and Garfield Counties, Consolidated Case
Nos. 2782, 5016, and 5017, United States District Court; and Case No. 88CW382,
District Court, Colorado

Dear Ms. Johnson:

In response to Greg Hobbs’ questions to me during the conference call of December 7,
1991, I indicated we would sign the Master Stipulation for the ski areas we represent if a
satisfactory Clinton Guich Agreement could be reached. I misspoke myselfin so responding. What
1 meant to say is that in such event, the ski areas would not contest the Master Stipulation. They
have not, as yet, bveen consulted on our signing.

I do not believe that the Colorado law of priority as to repiacement has anything to do
with Green Mountzin Reservoir or Senate Document No. 80. The Master Stipulation is
inappropriate in the special circumstances under which Senate Document No. 80 was negotiated.
It violates the spirit and the letter of the Stipulatmn, Judgment and Decree in the referenced
Consolidated Federal cases.

Denver has no right to make an exchange for Green Mountain water if any Western
Colorado water user is thereby shorted. For the purpose of meeting Western Colorado demands
“or water, Green Mountain Reservoir by Senate Document #80 is treated as a private reservoir,
»he owners being Western Colorado users. If you have any doubt about this, you need only look
at Jckes v. Fox! Denver's priority date should therefore be treated as meaningless for the purposes
of exchange.

Very truly yours,
DELANEY & BALCOMB, P.C.

By, M‘( fn-.e/

cc: All counsel Kenneth Balcomb

" A
e D
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Consolidated Case Nos. 2782, 5016, and 5017
and
DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADC

Case No, 88-CW-382

CONCERNING THE APPLICATION FCR WATER RIGHTS IN WATER DIVISICON
NO. 5

REPCRT OF CASE MANAGEMENT COMMITTEE

COMES NOW the Case Management Committee by and through its

chairman, Stanley W. Cazier, and herewith files this Report with
the Court.

The Case Management Committee met by telephone conference on
Tuesday, December 17, 1991, at 10:00 a.m. The Committee reviewed
at length the progress that had been made in securing approval of
a proposed stipulation for submittal to the Court, as well as the
collateral negotiations that have been entered inte by many of
the active parties in the litigation. It was noted that substan-
tial progress had been made in the negotiations and that those
parties that had been directly involved in drafting the stipula-
tion as well as the negotiations, felt very optimistic that the
pending issues could be successfully resolved and that most of
the parties would be in a position to sign off on the proposed
stipulation; however, it was the feeling of the Committee that
because of the number of parties involved as well as the complex-
ities, that it would be prudent to apply to Court for an exten-

sion of 30 days for the hearing presently set for January 30,
1982.

The members of the Case Management Committee felt that if
the Court would grant this extension that all the parties would
have adecuate time to resclve their concerns and allow for the
greatest number of participants in this litigation to consent to
the stipulation. It was also noted that the participants in the
various negotiations have been extremely diligent and spent lit-
erally hundreds of man hours in attempting to resolve the pending



issues, as well as coming up with a stipulation that would be
acceptable to as many parties as possible. The Case Management
Committee felt that a 30 day extension would serve the best
interests of justice by allowing a settlement to occur without
the necessity of not only the January 30, 1992 hearing, but
potentially prolonged litigation invelving extremely complex
issues besides the one that is presently in front of the Court on
the Motions for Summary Judgment.

WHEREFORE, the Case Management Committee would respectfully
request this Court to enter an order vacating the presently set
oral argument with respect to the various motions scheduled for

January 30, 1992, and reset that hearing as soon as feasible,

thirty (30) days thereafter.

1991,

RESPECTFULLY SUBMITTED THIS _&:&_ a

-

of dzﬁAﬂyﬁuﬁ_

LJ,A '

(S;aﬂléy W) Cagiey, Chairman
Case Managemeint Committee

CERTIFICATE OF MAILING

I do hereby certify that I mailed a true and correct copy of

the foregoing Report of Case Management Committee to:

John R. Hill, Esg.

U.S. Department of Justice

Env@rcnment & Natural Resources
Division

999 = 18th Street, Suite 945

Denver, CO 80202

Michael Pifher, Esq.
Anderson, Johnson & Giaunzio
Attorneys at Law

104 S. Cascade Avenue
Colorado Springs, CO 80901

David G. Hill, Esq.

Clarke G. Edwards, Esg.

Hutchinson, Black, Hill
& Cook

1215 Spruce Street

Boulder, CO 80306

D. J. Dufford, Esqg.

William G. Waldeck, Esg.

Dufford, Waldeck, Ruland
& Milburn

900 Valley Federal Plaza

P.O. Box 2188

Grand Junction, CO 81502

Mark N. Williams, Esq.
327 North 7th

P.O. Box 23

Grand Junction, CO 81502
Donald H. Hamburg, Esq.

Ste 204, Mid-Continent Bldg.
P.C. Box 1120

Glenweood Springs, CO 81602



Gregory J. Hobbs, Esqg.
Bennett W. Raley, Esq.
Davis, Graham & Stubbs
P.O. Box 185

Denver,

CO 80201

Frederick G. Aldrich

Nelson,

Hoskin, Groves

& Prinster
P.0. Box 40
Grand Junction, CO 81502

Jack F.

Ross, Esq.

Saunders, Snyder, ROES
& Dicksen, P.C.
707 - 17th Street, #3500

Denver,

CO 80202

Anthony W. Williamg, Esq.

Mark A,

Williams, Turner & Holmes, P.C.

Hermundstad, Esqg.

P,C. Box 338
Grand Junction, CO 81502

Glenn E. Porzak, Esq.
Holme Roberts and Owen
1401 Pearl Street, #400
Boulder, CO 80302

James R. Montgomery, Esqg.
Charles N. Woodruff, Esq.
David L. Harrison, Esg.
James L. DuBois, Esq.

Moses, Wittemyer, Harrison

and Woodruff, Box 1440
Boulder, €O 80306

John M. Dingess, Esq.
Petrock, Fendel & Dingess
1630 Welton Street, #200

Denver,

Jacques

CcO 80202

5. Ruda, Esg.

Attorney at Law
1331 - 17th Street, $510

Denver,

CO 80202

Timethy J. Flanagan, Esd.

Kelly, Stansfield &
¢'Deonnell

550 = 15th Street, Suite 900

Denver, CO 80202

Kenneth Balcomk, Esg.

Scott Balcomb, Esdg.

Robert M. Noone, Esq.
Delaney & Balcomb, P.C.
P.0O. Drawer 790

Glenwood Springs, CO 81602

William A. Paddock, Esq.
John U. Carlson, Esdg.

Mary Mead Hammond, Esg.
Carlson, Hammond & Paddock
1700 Lincoln Street, #3900
Denver, CO 80203

Herbert €. Phillips, Esg.
Hayes & Phillips, P.C.
1350 17th Street, #450
Denver, CO 80202-1527

Ms. Peggy Jordan, Water Clerk
Water Division No. 5

109 - 8th Street, Suite 104
Glenwood Springs, CO 81601

Charles B. White, Esq,
Wayne F. Forman, Esq.
Brownstein, Hyatt, Farber
& Madden
410 17th Street
22nd Floor
Denver, CO 80202

Gary L. Greer, Esd.
Sherman & Howard

633 17th Street, #2900
Denver, CO 80202

Barbara J.B. Green
Eagle County Attorney
P.0. Box 738

Frisco, CO 80443



Loyal E. Leavenworth, Esq.
James S. Lochhead, Esd.
Leavenworth & Lochhead

P.0. Drawer 2030

Glenwood Springs, CO 81601

David Robbins, Esg.
Hill & Robbins

1441 18th Street, #100
Denver, CO 80202

Wendy C. Weiss, Esdq.
Asst. Attorney General
Natural Resources Section
Petroleum Club Building
110 1é6th st., loth Fleoor
Denver, CO 80202

Jeffrey J. Kahn, Esg.
Grand, Bernard, Lyons
& Gaddis
515 Kimbark Street
P.0. Box 978
Longmont, CO B80502-0878

J. Greg Whitehair, Esg.
Assistant U.S, Attorney

1200 Federal Office Building
P.0. Drawer 3615

Denver, CO B80294

Timothy J. Beaton, Esd.
Collins & Cockrel

390 Union Boulevard, #400
Denver, CO 80228

David A. Bailey, Esq.
Parcel Maurc, Hultin

& Spaanstra
1801 California, #3600
Denver, €O 80202

Kevin L. Patrick, Esq.
Kevin L. Patrick, P.C.

106 S. Mill sSt., Suite 200
Aspen, CO 81l1ls6ll

Wayne B. Schroeder, Esqg.

Calkins, Kramer, Grimshaw
& Harring

1700 Lincoln Street, #3800

Denver, CO 80203

Anthony J. DicCocla, Esq.

County Attorney

400 Byers Avenue

P.O. Box 312

Hot Sulphur Springs, €O 80451

Mr. Howard Holme

Mr. Kevin B. Pratt

One United Bank Center
Suite 2400

1700 Lincoln Street

Denver, CO 80203

Ms. Linda White

Dufford, Waldeck, Milburn &
Krohn

900 Valley Federal Plaza

P. 0. Box 2188

Grand Junction, CO 81502

by enclosing the same in a postpaid envelope and depositing saidq
envelope in the United States mail at Granby, Colorado, on this

iﬂ_{&_/\_ day of 1' c {40 a1 Ale o

; 18%1.

Buo: -/
sl A $ir
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IN THE UNITED STATES DISTRICT COURT :
FOR THE DISTRICT OF COLORADO JAM.ES R MﬂNSPr" ?

Lt

Consolidated Case Nos. 2782, 5016,

and
DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO

Case No. 88=CW-382

CONCERNING THE APPLICATION FOR WATER RIGHTS IN WATER DIVISION
NG. 5

ORDER

At the suggestion of the Case Management Committee, the
Court orders as follows:

(1) The oral argument presently set on the various
Motions for Summary Judgment for January 30, 1992, is hereby
vacated.

(2) The Court resets the oral argument with respect to the

various pending Motions for Summary Judgment for the day of
March, 1992, beginning at g:og o'clock & .m.

D a.t Denver, c::ﬁado, this 23 day of
,Q , 1991 . -
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Barbara Gresny, Esq.
POPHAM, HAIK, SCHNOBRICH
& KAUFMAN

2400 One Tabor Center

1200 17th St

Denver, CO 80202

John<L Hill, Jr., Esq. Timotiyy E. Buchanan, Esq.
Environment & Natura! Resources INv. Laura Bawein, Esq.
Genera] Litigation Secrion 3100 Arapahoe Ave., #204
999 16th S, #945 Boulder, CO 80303

Denver, OO 80202

L/_/‘

Deputy Clerk™"




COURT
WNITED STATES DISTRICT R
GRAND JUNCTION. COAD.

DEC 3.0 1991

IN THE UNITED STATES DISTRICT COURTAMES R. MANSPEAKER
FOR THE DISTRICT OF COLORADO CLERK

Consolidated Case Nos. 2782, 5016 and 5017
and
DISTRICT COURT, WATER DIVISION NO. 5, STATE QF COLORADOD

Case No. 88-CwW-382

CONCERNING THE APPLICATION FOR WATER RIGHTS IN WATER DIVISION
NO. 5

COMMENTS ON REPORT OF CASE MANAGEMENT COMMITTEE

The following comments are submitted in response to the
Report of the Case Management Committee dated December 195, 1991
{the Report) to avoid a possible misinterpretation of the status
of settlement negotiations.

It is represented in the first paragraph of the Report that
"substantial progress had been made in the negotiations.” This
representation puts a gloss on the actual situation which is more
correctly expressed in the remainder of that paragraph which
references "those parties directly inveolved in drafting the
stipulation” and "most of the parties.”

In fact, parties which have brought major flaws in the
proposed stipulation to the attention ¢f its proponents have been
excluded from settlement negotiations. This exclusion has applied
to the parties represented by the undersigned, as well as, it is
my understanding, to those represented by Delaney & Balcomb.

While a certain number of parties may have reached agreement
among themselves, this agreement is certainly not unanimous, nor
is it likely to become s0 under the terms of the stipulation now
proposed. The issues raised by the parties not included in the
settlement negotiations are critical to the interpretation of
Senate Document 80, not simply minor matters of form.

Issues of major concern are:

1. The proposed factoring of the priority of exchange
rights of Green Mountain beneficiaries into the Division No. S
tabulation, thus cutting-off the benefits of exchange to future
Green Mountain beneficiaries who would, under the stipulation, be
treated as other water users in Division No. 5, and junior to the
rights of Denver and other major Eastern Slope users.



2. Inclusicn of the Williams Fork Exchange as a2 kind of
super-priority.

3. The failure of the United Statee as trustee to take
adeguate steps to protect the interests of Western Slope water
users under Senate Document 80.

These issues and others have been brought to the attention of
the partieg to the action by means of the letters annexed hereto
as Exhibits A, B, C and D. They are:

Exhibit A: Letter from Delaney & Balcomb to the
U.S5. Department of Justice, Lynn
Johnson, dated September 10, 1991.

Exhibit B: Letter from Dufford, Waldeck,
Milburn and Krohn to Lynn Johnson
dated September 16, 1991,

Exhibit C: o Letter from Delaney & Balcomb to
Lynn Johnson dated December 5, 1991,
Exhibit D: Letter from Delaney & Balcomb to
: Lynn Johnson dated December 19,
1991.
Conclusion

The disputed issues in this case will not be resclved by the
majority vote of negotiating parties who stand to benefit at the
expense of Green Mountain beneficiaries. No progrese has been
made to resolve the concerns raised in the annexed Exhibits;
therefore, postponement of the motion hearing set for January 30,
1992 will not tend to lead to settlement. It will only postpone
resolution of this matter, resulting in continuing uncertainty on
the part of Green Mountain beneficiaries as to their rights.

Dated this 3ﬂ&-day of December, 1991.

DUFFORD, WALDECK, MILBURN & KROHN

Irrigation District, Clifton Water
District, City of Grand Junction, €O
900 valley Federal Plaza

P.0. Box 2188

Grand Junction, CO 81502

Telephone: (303) 242-4614

—2-



CERTIFICATE OF MAILING

The undersigned hereby certifies that a copy of the foregoing
instrument was placed in the United States mail this 3g%™day of
December, 1991, postage prepaid, addressed as follows:

Stanley W. Cazier, Esqg.
Baker, Cazier & McGowan
P.0. Box 500

Granby, CO 80446

Michael Pifher, Esq.

Anderson, Johnson & Gianunzio

104 Scuth Cascade Avenue
Colorado Springs, CO 80901

David G. Rill, Esgqg.
Clarke G. Edwards, Esq.
Hutechinson, Black, Hill
& Cook :
1215 Spruce Street
Boulder, CO 80306

Gregory J. Hobbs, Esg.
Bennett W. Raley, Esqg.
Davisg, Graham & Stubbs
P.O. Box 185

Denver, CO 80201

Frederick G. Aldrich, Esq.
Nelson, Hoskin & Farina
F.O. Box 40

Grand Junction, CO 81502

Jack F. Ross, Esqg.
Saunders, Snyder, Ross

& Dickson, P.C.
707 - 17th Street, #3500
Denver, CO 80202

Anthony W. Williams, Esq.
Mark A, Hermundstad, Esg.
Williams, Turner & Holmes
P.0O. Box 338

Grand Junction, CO Bl502

John R. Eill, Esq.

U.S. Department of Justice
Environment & Natural Resources
998 - 18th Street, #945

Denver, CO 80202

Mark N. williams, Esq.
P.0. Box 23
Grand Junction, CC 81502

Deonald E. Hamburg, Esg.

Suite 204, Mid-Continent Building
P.O. Box 1120

Glenwood Springs, CO 81602

Timothy J. Flanagan, Esq.
Kelly, Stansfield & O'Donnell
550 - 15th Street, #900
Denver, CO 80202

Kenneth Balcomb, Esqg.
Scott Balcomb, Esq.

Robert M. Noone, Esg.
Delaney & Balcomb

P.0. Drawer 790

Glenwood Springs, CO 81602

William A, Paddock, Esqg.
John U. Carlson, Esgq.

Mary Mead Hammond, Esgqg.
Carlson, Hammond & Paddock
1700 Lincoln Street, #3900
Denver, CO 80203

Herbert C. Phillips, Esq.
Bayes & Phillips, P.C.
1350 17th Street, #450
Denver, CO B0202-1527



Glenn E. Porzak, Esg.
Holme Roberts and Owen
1401 Pearl Street, #400
Boulder, CO 80302

James R. Montgomery, Esqg.

Charles N. Woodruff, Esqg.

bavid L. Barrison, Esq.

James L. DuBois, Esqg.

Moses, Wittemyer, Harrison
& Woodruff

P.0. Box 1440

Boulder, CO 80306

John M. Dingess, Esqg.
Petrock, Fendel & Dingess
1630 Welton Street, §200
penver, CO B0202

Jacques S, Ruda, Esq.
1331 17th Street '
Suite 510

Denver, CO 80202

Loyal E. Leavenworth, Esq.
James S. Lochhead, Esq.
Leavenworth & Lochhead
P.0. Drawer 2030

Glenwood Springs, CO 81602

David Robbins, Esg.
Hill & Robbins

1441 18th Street, #100
Denver, CO 80202

Wendy C. Weiss, Esq.
Asst. Attorney General
Natural Resources Section
Petroleum Club Building

110 16th Street, 10th Floor

Denver, CO 80202

Jeffrey J. Kahn, Esg.
Grand, Bernard, Lyons
& Gaddis
515 Kimbark Street
P.0O. Box 978
Longmont, CO 80502-0978

Ms. Peggy Jordan, Water Clerk
Water Division No. &

109 Bth Street, #104

Glenwood Springs, CO B1601

Charles B. White, Esqg.

Wayne F. Form&n, Esg.

Brownstein, Hyatt, Farber
& Madden

410 17th Street

<2nd Floor

benver, CO 80202

Gary L. Greer, Esqg.
Sherman & Howard

633 17th Street, #2900
Denver, CO 80202

Barbara J.B. Green
Eagle County Attorney
P.O. Box 73§

Frisco, CO B0443

pDavid A. Bailey, Esq.
Parcel, Mauro, Hultin

& Spaanstra
1801 cCalifornia, Suite 3600
Denver, CO 80202

Revin L. Patrick, Esqg.
Kevin L, Patrick, P.C.
106 5. Mill st., #200
Aspen, CO 81611

Wayne B, Schroeder, Esg.

Calkins, Kramer, Grimshaw
& Harring

1700 Lincoln Street, #3800

Denver, CO 80203

Anthony J. DiCela, Esg.
County Attorney

400 Byers Avenue

P.0. Box 312

Hot Sulphur Springs, CO 80451



J. Greg Whitehair, Esg.
Assistant U.S. Attorney
1200 Federal Office Bldg.
?.0. Box 3615

Denver, CO 80294

Timothy J. Beaton, Esg.
Colling & Coctkrel

390 Union Boulevard, #400
Denver, CO 80228

Mr. Howard Holme

Mr. Kevin B. Pratt

One United Bank Center
1700 Lincoln Street, #2400
Denver, CQ B0203

_____ Cunck. &w e
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ROLAND C. FISCHER, SECRETARY-ENGINEER O@QO )N&
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TGO THE

BOARD OF DIRECTORS ‘pe
COLORADO RIVER WATER CONSERVATION DISTRICT

January 18, 1594

The following is a discussion of some of the items that I have
been working on that are of current interest to the Board. It is
intended to be generally informative and serve as an introduction
to guestions, discussions and Board instruction c¢oncerning major
issues- before the Board. It is preliminary and will be
supplemented verbally with additional and updated information at
the Board Meeting.

WOLFORD MOUNT. PROJECT

Construction: Most construction activities have been curtailed for
winter. We expect that construction activities will commence again
in late February or early March. Prior to the restart of
construction, we will be holding a second project "partnering"
meeting among the engineers, the contractor and some of the sub-
contractors. There will be further discussion of the status of the
project construction at the Wolford Mountain Committee on Monday,
January 17,1994.

HIGHWAY 40 RELOCATION: This is to request that the Board address
the umbrella contract with the Colorado Department of
Transportation (CDOT) covering the relocation of Highway 40 at the
January 18, 1994 meeting. After the Board approves the contract
with CDOT, we will bid the actual contract to construct the
relocation of Highway 40 and it is probable that the actual
construction contract will be awarded at or before the April 1994
meeting. The physical construction work should be completed by the
end of calendar year 1994.

UTILITY RETOCATIONS: In December, the Board approved a settlement

with Tri-State Generation and Transmission, Inc. Tri-State has

been paid the money provided for in the settlement and they have

signed the settlement agreement. In 1994, we will have several

gzllity relocations to complete, but they will not involve Tri-
ate.




Q&v

1994 WORK: In addition to the contract for the relocation of
Highway 40, the new work scheduled for 1994 will include design of
the Recreation Area (construction would occur in 1995) and finalize
the design for the project support buildings (again the actual
construction will likely occur in 1995).

OTHER TSSUES: The River District, the Colorado Water Conservation
Board, Denver Water and Boyle Engineering will be jointly
ponsoring a Wolford Mountain display at the Colorado Water
Congress Winter Convention at the Holiday Inn, Northglemnn. The
.'Colorado Water Conservation Board will utilize the display to show
- its construction fund program.

YAMPA RIVER ISSUES

The Juniper-Cross Mountain Committee met on December 16, 1993,
in Grand Junction. The Committee has given the staff general
directiocns to meet with the Colorado Water Conservation Board staff
to discuss a joint effort for the Yampa River Basin. Protecting
existing water users is our first priority. The Juniper-Cross
Mountain Committee will be meeting on Monday, January 17, 1994.
Directors Signs, Visintainer or Smith may have additional comments.

GUNNTSON BASIN TSSUES

TAYLOR PARK WATER MANAGEMENT AGREEMENT: For the last year or so
the River District has been participating with the Upper Gunnison

River Water Conservancy District, the Uncompahgre Valley Water
Users Association and the Bureau of Reclamation to negotiate a
. Taylor Park Resexrvoir Water M;pgg%?ggg_éggggment. The negotiations
E?E*EBSEﬂE&iTT§—Ebmplete. A draft of the final agreement will be
in the Board packets. The next step will be for Reclamation to
conduct the necessary NEPA compliance on the proposed agreement.
At this point, Reclamation plans to prepare an environmental
assessment (EA) NOT a full environmental impact statement (EIS).
Prlor to starting the preparation of the EA, Reclamation requires
Jetter from each of the other parties that subject to no

‘E”ﬁnl icant changes because of the EA, the parties will execute the
agreement.

Background: In 1975?¢’the River District, Uncompahgre, Upper
Gunnison and Reclamation entered into the Taylor Park Reservoir
Exchange Aqreement. Under this agreement, water releases from
Taylor Park Reservoir are temporarily stored in Blue Mesa Reservoir
prior to final release to the Uncompahgre Valley Water Users for
diversion through the Gunnison Tunnel into the Uncompahgre Valley,
this utilization of Blue Mesa allows releases from Taylor Park to
be made at different rates and on a different schedule than the
actual need for water at the Gunnison Tunnel. Releases from Taylor
Park are made for the benefit of fisheries, recreation and
-~ irrigation purposes upstream of Blue Mesa Reservoir. Under the
1975 Exchange Agreement, the River District and Upper Gunnison pay

LS TS VO
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a smal% amount annually to Uncompaghre to help offset the costs of.
QWV operations and maintenance of Taylor Park Reservoir. ,

In 1986, Upper Gunnison applied for and ultimately received a L
second fill decree for Taylor Park Reservoir. The decree is for a
-total of 106,000 af of which approximately 44,000 af is absolute.
Water stored under this second fill decree is above and beyond the
water stored by Uncompahgre under the first £ill decree. The
refill decree purposes are for fishery, recreation and irrigation.

\\q::=;~:_; By

N, In 1930, the parties to the 1975 exchange agreement entered

™, into a side agreement that removed the United States opposition to

the second fill and provided that once the second fill decree was

final, Upper Gunnison would convey the right to the Secretary of

Interlor. This conveyance has been made.

Why is the Taylor Park Water Management Agreement necessary?

The Taylor Park Water Management Agreement goes beyond the 1975

"Taylor Park Exchange because it allows Upper Gunnison to make

ngL "~releases of Taylor Park:ﬁQgcnﬂ‘T”II—wEter-tovusEfg"aUﬁ""tream—ef

b "ﬁfﬁé‘ﬁeé*"*_Tﬁ“E medhs that reledses Tor Taylor Park can be made to

gqf‘ TSOVET the depletlons of irrigation rights that a junior in priority

to the major downstream Gunnison calls which include the Gunnison
Tunnel and the Redlands Water and Power Company.

_ This agreement is a water management agreement, it is not a

%W’ water service contract. Under Reclamation Law, a water service
-contract would trigger the requirements of the Reclamation Reform
Act (RRA). As written the water management agreement does not
trigger RRA.

- The River District is a party to this water management
agreement because it is a party to the 1975 Exchange Agreement and
the 1990 agreement. But nothing beyond what is already required by

> those agreements is required of the River District by the water

e “management agreement. Thi_;éitl;jz,ggard-acj;ign_nggg_s,m_a.s__@ %

~instructing the staff to omWeet to no
ﬁ;Eﬁﬁﬁgesﬂdﬂ€“€3"NEPH”EBmp11ance,\t e River Dis iTI=ign—the~
. Taylor Park Wateér Management~Agreement upon Reclamation completing
-£the NEPA process. This is to request the Board consider such a

., motIom:——PB+rEttors Spann, Irby or Vickers may have additional
- comments,

=~  The Taylor Park Water Management Agreement once approved,
.> will give Upper Gunnison a source of water in most years, however,
—~—%We’re not yet certaln just how much water will be legally available
. £o the second fill in very dry years. We have not been successful
in determining how to utilize Blue Mesa to firm up the dry year
~~Yield in Taylor Park without triggering RRA; however, we are
contlnulng to look at options with Reclamation. The Gunnison River
JAs undergoing a number of potentially significant changes. These
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c¢hanges will result in a much tlghter administration of the
mainstream rights on the Gunnison River. It is anticipated that
Upper Gunnison will ultimately utilize its Taylor Park second fill
water as part of an Upper Gunnison River Basin augmentation plan.

GUNNISON BASIN WATER MANAGEMENT AND PLANNING PROJECT: The planning
model 1s in the final stages of completion. The end user testing
of the model has been a slow and frustrating process. Once the
model is operational, we hope to use it to address such issues as
the yield available to:the Taylor Park Reservoir Second Fill and
the impacts on in-basin water users of various scenarios for the
quantification—of-the-¥nited States water right for the Black
Canyon National Monument. We hope to demonstrate the model
capabilities to the Board at the April 1994 meeting.

BUREAU'OF RECTLAMATION - PARK SERVICE CONTRACT ON THE OPERATION OF

BLUE MESA RESERVQIR: In 1992, the Park Service, Bureau of pand
Management and Bureau of Reclamation announced their entering inte

' negotiations for a contract covering the release of water from Blue

i,

Mesa Reservoir for the benefit of the Black Canyon National
Monument and the adjacent Gunnison River Gorge. In 1993, the River
- District requested that it be made a cooperating agency for these
negotlatlons and the subsequent NEPA compliance. Reclamation
approved the River District’s request. 1In July, 1993 Reclamation
“and Park Service held a meeting with the cooperating agencies.
However, since that time nothing has happened. Our understanding

_is that the Park Service may be re-evaluating their overall

——

p—

strategy.

COLORADO RIVFR MAINSTREAM: ORCHARD MESA CHECK CASE

Since the October 1993 Board meeting, we have had a number of
meetings with the applicants and objectors in the Orchard Mesa
Check Case (91CW247). Although the applicants’ intentions when
—~ they filed this case were narrow (they desire to adjudlcate the

’operatlon of the check which impacts approximately 10 river miles

from the Roller Dam to the Grand Valley Irrigation Company Division
Dam), the opponents are attempting to expand the case by raising a
number of additiocnal issues. The issues they have raised are:

~— 1. When and how should the check be operated?

"™ 2. The administration of the major Colorado River mainstreanm
water rights by the State Engineer and Division Engineer.

3. The adequacy of the Green Mountain Reservoir Operating
™ TPolicy (published in December 1983, effective January 1984).

— 4., The question of how efficiently the major Grand Valley
irrigation districts are utilizing their water and should
—- their rights be curtailed because of " waste"?
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In addition to the above issues, the case is complicated by
the fact that the check operation (and the operatiop of Green
Mountain Reservoir) impact flows in habitat that will be designated
as critical for Colorado River endangered fishes, in "15 mile
reach", The United States is an applicant in the case and any
settlement to the check case will involve the Fish and Wildlife
Service. The case has provided an opportunity for many of the
opponents to raise many of the unresolved issues that were left
cver from the adoption of the Green Mountain operating policy.

Background: Prior to the adoption of the operating policy, Green
Mountain Reservoir was operated under the original guidelines
provided in Senate Document 80. Releases from the 100,000 acre
foot pool were made to maintain a flow of 1250 cfs at the Dotsero
gauge in Glenwood Canyon during the period of April 15th to October
15th. The administration of the mainstream Colorado River rights
wag relatively simple. When the river flow dropped below 1250 cfs
at Dotsero, and there was a need for the water for irrigation or
domestic purposes, the Division Engineer would curtail the
transmountain diverters or require replacement releases and
additional releases from the 100,000 af pool would then be made to
bring the flow at Dotsero up to 1250 cfs. The Grand Valley
irrigation districts had to make do with the 1250 cfs at Dotsero
plus the inflow from Roaring Fork River and the other tributaries
below Glenwood Springs. The Orchard Mesa check was operated as
necessary based on the actual flow at Cameo.

In the early 1980’s, an ad-hoc committee of West Slope
attorneys and others negotiated the Green Mountain operating
policy, The River District’s role in the development of the
operating policy was that of a facilitator. At the time of the
negotiations of the operating policy, the ski areas and energy
companies requested that water be made available from Green
Mountain Reservoir for contract purposes. The irrigation districts
(primarily in the Grand Valley) wanted to protect their historic
benefits from Green Mountain. They also wanted to change the April
15 to October 15 time limitations and to get flexibility as to the
1250 cfs cap. Municipalities wanted to utilize Green Mountain
Reservoir as an augmentation source on a year around basis. The
operating policy ultimately adopted a compromise between several
interests. In the drought year of 1977, approximately 66,000 af of
water from the Green Mountain Reservoir 100,000 af pool was
released. Thus, 66,000 af of Green Mountain water was set aside to
protect domestic and irrigation rights perfected by use prior to
October 16, 1977. The historic user pool water is used "to the
extent necessary to permit diversions to the full amount of these
decrees". This provision effectively removed the April 15 to
October 15 time limits and the 1250 c¢fs at Dotsero. The remaining
water yield from the 100,000 af pool (beyond the 66,000 af) was
made available for marketing by the Bureau of Reclamation.

The operation of the Orchard Mesa check structure has, for
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decades, been an issue of dispute. As the Board knows, the check
can be used by Orchard Mesa to borrow water to be delivered to the
Grand Valley Irrigation Company (GVIC) rights. Orchard Mesa uses
the water to generate pumping and electrical power, then "check" it
back to the river above the GVIC diversion dam. Operation of the
check, though simple mechanically, is a complicated manner. The
check is operated for the benefit of Orchard Mesa and the Grand
Valley Water users and these parties benefit from hydropower
revenues. The GVIC operates its diversion with two water rights,
a senior right for 520- cfs and a more Jjunior right for an
additional 120 cfs. The GVIC’s junior 120 cfs right is junior in
priority te the Orchard Mesa rights, and the right is clearly a
beneficiary of the 66,000 af pool.

By additicnal checking, tailwater from the Orchard Mesa
pumping plant can be utilized to supply the 120 cfs right in stead
of Green Mountain releases. Additional checking impacts Orchard
Mesa by reducing the power head, the irrigation water supply and
increasing operational costs. Orchard Mesa takes the view that
they have no legal obligation to operate the check for the benefit
of any junior right. Historically, the River District Board has
agreed with Orchard Mesa.on this position. During the negotiations
on the operating policy, Northern Colorado Water Conservancy
District took the position that the operating policy had to require
the operation of the check. The River District Board responded in
a strongly worded letter that there is no requirement to operate
the check. A copy of the letter of August 10, 1983, is attached.

Prior to that in 1967, on advice of our then General Counsel,
the River District took the position that the operation of the
check was a private matter between the parties in the Grand Valley
and the check need not be installed for the benefit of juniors.
The General Counsel’s opinion on this matter is attached. The
operative language is on page 5.

Many of the opponents in the check case are concerned that
unless the check is used to supply junior rights (as they claim it
was in 1977) the Green Mountain Reserveir 66,000 af pool would be
drained prior to the end of the irrigation season, leaving many of
the beneficiaries without a source of augmentation water. This is
a serious concern. -

In our settlement discussions, we have suggested the
development of a plan to manage the drawdown of the Green Mountain
Reservoir 66,000 af pool- to make a certain amount of water is
always available. The checkcase applicants, the Bureau of
Reclamation and some of the opponents have been willing to discuss
the concept. It is our understanding that the parties have agreed
to a standstill period until approximately April 1994 to continue
negotiating a settlement to this case.



In trying to settle this case, there is a general consensus
that the seclution must not change the operating policy in a manner
that could trigger a new " Section 7" consultation on Green
Mountain Reservoir. Further any changes in either the operation of
the check or the operation of Green Mountain will impact flows in
habitat considered critical for endangered fish and changing the
check operation would significantly reduce river flows in popular
rafting reaches such as Glenwood Canyon or Lower Gore Canyon.

A full discussion of these issues related to operation of the
check is expected. The parties who have written letters to Board
members protesting our funding of the check litigation have been
invited to attend.

ENDANGERED SPECIES/RECOVERY PROGRAM ISSUES

Critical Habitat Designation: The River District has submitted
comments on the proposed designation of critical habitat. A copy
of our comments is in the Board Packet. Because the U.S. Fish and
Wildlife Service (FWS) is under a Federal court order to designate
critical habitat it is a virtual certainty that some form of
critical habitat will be designated (possibly with a slight
nodification in the now-proposed designation).

The designation of critical habitat raises serious concerns.
It is not yet clear whether the existing Recovery Implementation
Program will cover the alleged impacts caused by existing and
future water projects on critical habitat, The FWS has stated that
they expect that the Recovery Program, with modifications, will
address critical habitat, but there are no guarantees. We do not
know what modifications to the Recovery Program the Service may
demand. Further, there are serious questions as to whether or not
the Federal Government and the states of Colorado, Wyoming and Utah
can actually meet existing requirements under the Recovery Program.

Additionally, the designation of critical habitat may result
in a number of non-water related problems. The proposed designation
includes the 100 year flood plain raising a number of land-use
issues.

Recovery Program Funding: The River District has been actively
involved in attempting to secure sufficient funding for the
Recovery Program. I have written letters and spoken personally with
Commissioner of Reclamation, Dan Beard. Mr. Beard’s response was
that he was not aware of the issue. While Reclamation’s funding
for FY94 appears in hand, it will be a continuing year to year
problem to obtain the necessary federal funding support necessary
for the success of the Recovery Program.

Grand Valley Water Management Study: At the October meeting, the
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Board was briefed on the concept of the Grand Valley Water
Management study. Briefly, the concept of the study is to
determine the feasibkility of making some water available to the 15
mile reach through improved delivery system efficiency on the
Government Highline Canal. If feasible, the project could be
funded through the Recovery Program  and possibly the -Salinity
Control Project. A draft MOU with Reclamation is in the Board
folders. Other parties to the MOU include; the state engineer, the
CWCB, Denver, Northern and Grand Valley water users. The MOU
reguires only in-kind services. It does not require any cash
funding from the River District or any party other <than
Reclamation. Board action on this agreement will be required.

INTERSTATE ISSUES

Water Supply for Southern Nevada: 1In early November, the Colorado
River commission of Nevada and the Southern Nevada water Authority
held a joint meeting where they listened to proposals to meet
Southern Nevada‘’s future water needs. It was an entertaining show,
attended by Eric Kuhn. The proposals included a secret underground
river at least as large as the Colorade River, towing icebergs in
baggies (big ones) from Alaska to Southern California to exchange
for Colorado River water used in Southern California, the purchase
of a number of Arizona water ranches, and six Colorado proposals
(Dominquez, Natech, Cyde-Pure, Oak Creek Power, Rocky Mountain
Power Co. and Roan Creek). All of the Colorado proposals involved
the use of conditional water rights. The proponents of all of the
Colorado proposals, except Roan Creek, suggested that Southern
Nevada could utilize the subject Colorado rights forever. The Roan
Creek proposal suggested a 30 to S50 year lease. All of the
proposals are being evaluated by the Nevada agency staffs, A
report will be issued with recommendations to the Boards sometime
in early 1994.

Draft Glen Canyon EIS: The draft EIS covering the operation of the
Glen Canyon Dam and Power Plant has been under preparation for what
seems like forever. The draft document has finally been sent to
the printer. As soon as it is received, we will be evaluating it
and making comments as appropriate. We will also attend the
appropriate public hearings.

Our principle concern is that the ability of the Upper Basin
States to meet their compact delivery obligations is not impacted
by any proposed operation. Power revenues are used to help in the
repayment of participating projects, such as Bostick Park, Smith
Fork, and others and these will be impacts on power generation.

Federal Salinity Contreol Program: Reclamation is rapidly
approaching the authorized ceiling for expenditure of funds and
this could impact the future of the salinity control efforts in the
Grand Valley and Uncompahgre Valley. It is not clear that the
Clinton administration will support an increase in authorization
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ceiling. If the Federal Government does not continue to support
sallnlty control efforts throughout the Colorado River Basin,
entire projects may be more and more d1ff1cult to permit.

Another issue is the question of the operation of the Yuma
Resalting Plant. To reduce costs, Reclamation is considering moth
balling the plant. This could impact the national treaty
obligations to Mexico concerning salinity. Ultimately there may be
additional releases from Lake Powell or Lake Mead. Dave Merritt or
Jim Lochhead, if present, may have additional comments.

FEDERATL, & STATE LEGISLATIVE_ISSUES

The Legislative and Congressiopal Affairs Committee met on
Friday, January 7, 1994. Nine directors attended the committee
meeting. The committee made a number of recommendations concerning
proposed state legislation. Committee Chairman Jean Cole will
present the committee recommendations to the full board.

There are a number of far reaching federal issues that the
full board should discuss. Attorney General Janet Reno, Department
of Interior Solicitor John Leshy, and Department of Agriculture
Counsel James Gilliland have announces their intention to re-
examine the existing federal policy by then Solicitor Ralph Tarr
not to make claims for wilderness reserved water rights. The
administration is seeking comments on the suspension of the Tarr
opinion.

Because of a number of proposed downstream wilderness areas,
including Cross Mountain Canyon and the pending California Desert
Wilderness Bill, the action can have a significant impact on
present and future application of water to beneficial use on River
District decrees. The Legislative Issues Committee addressed this
on January 7, 1994, but further Board discussion may be
appropriate. :

OTHER MATTERS

The Colorado Water Congress Winter Convention will be held at
the Northglenn Holiday Inn on Thursday and Friday, January 20 & 21,
1994. The State Water Board will meet January 19 and 20 at the
same location.



August 10, 1983

Mr. Bill E. Martin
Regional Director
Bureau of Reclamation
Building 20

Denver Federal Center
P.O. Box 25247

Denver, Colorado 80225

Re: Proposed Operating Procedures for Green
Mountain Reservoir

Dear Mr. Martin:

At a meeting held in Montrose, Colorade on August 9, 1983,
the Board of Directors of the Colorado River Water Conservation
Distriet (CRWCD) directed me to write to you regarding the
letter of July 15, 1983 written to you by Mr. Larry Simpson,
Manager, Northern Colorado Water Conservancy District (NCWCD).
In that letter, NCWCD takes exception with the efforts you
have made to arrive at an acceptable operating plan for
Green Mountain Reservoir. Needless to say, the River District
Board is dismaved at the position taken by NCWCD.

In Court actions and in private conversations over many
years, NCWCD has consistantly taken the position that (1) the
52,000 acre foot pool in Green Mountain Reservoir is for
replacement purposes for out-of-priority diversions made by
the Colorado-Big Thompscn Project in diverting water from
Western Colorado to the eastern slope and (2) the 100,000
acre foot pool is compensatory storage exclusively for use
by the western slope beneficiaies and to be used as those
beneficiaries need the water. The CRWCD has agreed with
NCWCD because this is the clear meaning of Senate Document No.
80. Tor some inexplicable reason NCWCD has now changed its
position and wishes to dictate to you how the water from the
100,000 acre foot pool is to be used. For whatever motive
NCWCD may have, it is ill advised to enter into the affairs
of others.

In the opening paragraph of the letter, NCWCD complains
that it "was not invited to participate in the work of the



Mr. Bill E. Mdrtin
Page Two
August 10, 1983

committee™. The ad hoc committee was, as the letter suggests,
a committee of west slope representatives and, by its very
nature, did not include eastern slope interest. If, in

fact, NCWCD maintained its long standing opinion that it had
no interest in the 100,000 acre foot pool, and that its only
interest was in the 52,000 acre feet, it would have been a
waste of its time to ask it to the meetings.

Also on page 1 of the letter, NCWCD seems to be saying
that the proposed operating procedures must be in conformity
with stipulations and order in the Consolidated Cases (Civil
No. 2782, 5016, and 5017, U.S. District Court for Colorado)
and Senate Document No. 80. The Proposed Operating Procedures
on page 1 provides this in clear and uneguivical language.

On page two of the letter, NCWCD desires to restrict
the use of the 100,000 acre foot pool by indicating that it
can be used only as a supplementary right to existing rights.
Senate Document No. 80 makes it clear that it can be used as
a supplementary right or the sole supply by providing that
it may be used "for future use for domestic purposes and in
the irrigation of lands thereafter to be brought under
cultivation in western Colorado”. We would certainly agree
that the water can not be wasted just as the water diverted
to the eastern slope cannot be wasted.

On page 2 the NCWCD would like to require that the
State Engineer make certain that the "check"™ in the river be
a requirement placed upon the Orchard Mesa Irrigation District.
There is nothing in the law or decrees which requires Orchard
Mesa Irrigation District to put in the "check". Neither
NCWCD or the State Engineer have control over the Orchard
Mesa Irrigation District nor can NCWCD require the State
Engineer to do something that the law does not require him
to do. We view this statement and, indeed, the entire
letter, as an attempt of NCWCD entering into a matters in
which it has no business.

Once again, let me thank-you for your efforts to resolve
the Proposed Operating Procedures in conformity with the law
and in an effort to beneficially use water in Colorado. Do not
be dissuaded in your efforts by NCWCD's attemvt to deal in the
business of others.

Very truly yours,

Rial R. Lake, Tresident
COLORADO RIVER WATER
CONSERVATION DISTRICT

RRL/1me
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. July 15, 1983
Mr. Bill E. Martin

Regional Director

Bureau of Reclamation

Building 20,

Denver Federal Center

P. O. Box 25247
Denver, Colorado

JUL 21 1983

LOLORADD Rivep WATER

80225 CONSERVATION DISTRICT

Re: Proposed Operating Plan for Green Mountain Reservoir

Dear Mr. Martin:

By letter of June 10, 1983, you requested the support of the
Northern Colorado Water Conservancy District for a proposed Green
Mountain Reservoir operating policy which was developed by an ad hoc
committee of West Slope representatives in consultation with your office’
The District was not invited to participate in the work of the committee
and we believe that the committee should have had representation from
all signatories to the Consolidated Cases stipulations and decrees, but
we do appreciate the opportunity to comment at this time. These com-
ments have been reviewed with the Northern District Board and
rell:b-resent the Board's position with respect to the proposed operating
policy.

First, it is indisputable that the Northern District is a beneficiary
of Senate Document 30 and of the Green Mountain Reservoir. The oper-
ation of Green Mountain is the subject of stipulations and orders in the
Consolidated Cases (Civil Nos. 2782, 5016, 5017, U.S. District Court
for Colorado). The Court has retained jurisdiction over intérpretation
of the decree and Senate Document 80.

You explain in your letter that the proposed operating plan is
offered as a "common interpretation of Senate Document 80." As a
common interpretation, approval of all signatories to the Consolidated
Cases stipulations who are beneficiaries of Green Mountain Reservoir will
be required at a minimum. In addition, as an interpretation of Senate
Document 80, the proposed policy should not contradict, expand, or limil
the terms of the Consolidated Cases stipulations and decrees, or of
Senate Document 80,

If common agreement cannot be reached between the signatories
of the Consolidated Cases who are beneficiaries of Green Mountain Reser
voir operation, at a minimum, the Court will be required to determine -
:hether the proposed operating policy conforms to the stipulations and

ecrees,

Therefore, we wish te suggest the following changes to the draft

document you have forwarded to us., in order to conform the proposed
policy to the stipulations and decrees and to Senate Document 80.

1250 NOARTH WILSON AVINUE



Mr. Bill £, Martin, Regional Director
Bureau of Reclamation
July 15; 1983

Page Two

Pursuant to the 1964 stipulation (p.2), Senate Document 80 "binds the
parties” t{o that stipulation, which include the United States, the Northern
District, Colorado River District, Denver, Middle Park Water Conservancy
District, Orchard Mesa Irrigation District, and Grand Valley Irrigation Com-
pPany, among others, Senate Document 80 (paragraph 5(c), Manner of
Operation) provides that water from the 100,000 acre-foot pool will be released
for "domestic" and "irrigation® purposes "within the perzod from April 15 to
October 15 of each year." {emphasis added). This provision clearly governs
the operation of Green Mountain Reservoir, and paragraph 2 of the proposed
policy should be redrafted to state that:

"Water will be released without charge from Green
Mountain Reservoir within the period from April 15 to October
15 of each year from the 100,000 acre~foot 'power pool' to the
extent necessary to permit diversions to the full amount of
said decrees."

In addition, the State Engineer’s administration of such releases,
pursuant to paragraph 6 of the proposed policy, should clearly be guided and
controlled by language which provides that the rights calling for water from
Green Mountain Reservoir cannot be otherwise satisfied from the stream, must
be used beneficially according to the decree, and be limited by historic con-
sumptive use. In other words, the releases from Green Mountain should be
a supplementary supply for rights which would not be filled because of low
stream flow but which would be in priority if the stream had suifficient flow.

Administration by the State Engineer should include the requirement
that Orchard Mesa Irrigation District continue to utilize the "check" as operated
in the past.

Therefore, paragraph 7 of the proposed policy should be rewritten to
add language as follows:

"Releases of water from the 100,000 acre-foot power
pool for perfected uses referred .to in this policy shall be
made only if the decreed priority of the user requesting
such release cannot be filled from the supply otherwise
available. The term 'perfected use' referred to in this
policy means the historic consumptive use which has been
applied beneficially pursuant to a decreed water right.
Orchard Mesa Irrigation District shall continue to employ
its 'check,' as in the past."

Paragraph 5 of the proposed policy should be rewritten to provide that
an appropriate power interference charge will be levied if water otherwise
available to the 100,000 acre-foot power pocl is utilized but does not pass
through the turbines at Green Mountain Reservoir. Therefore, we suggest the
following addition to paragraph 5:



Mr. Bill E. Martin, Regional Dircclor
Bureau of Reclamation

July 15, 1983

Page Three

An appropriate power interference charge will be made
with respect te utilization of water otherwise available to
the 100,000 acre-foot power pool but which does not pass
through the turbines at Green Mountain dam because of
utilization of this water in some other fashion.

We appreciate the opportunity to make these initial comments and ask
that our suggestions be incorporated into the proposal which will be noticed
in the Federal Register, When that proposal is noticed we may have additional
comments. We would be glad to meet with you and any other interested party
regarding our comments in a continued effort to have this policy refiect the
Consolidated Cases stipulations and decrees, as well as Senate Document 80.
The Northern District at this time opposes any legislative change to Senate
Document 80 or the Consolidated Cases stipulations and decrees.

Sincer

W
arrc;\‘arpsan » Manager

Northern Colorado Water Conservancy
District

ces:  Signatories to the Consolidated Cases
stipulations and decrees
Grand County Commissioners
Northwest Colorade Council of Governments
Board of Directors, Northern Colorado Water
Conservancy District
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FOURTH REGULAR MEETING OF THE BOARD OF DIRECTORS
COLORADO RIVER WATER COKSERVAT!ON DISTRICT
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" Agood period of oouu.l'l time was' dﬂmdbtho-}n
petition for Writ of Certiorari regarding the Four Counties matter now ﬁ 8 :
pending before the United States Supreme Court. I can elaborate on this: poﬁ ¢
tion if anyone desires to know more of it. Suffice to say, that Court will
probably decide on the matter very shortly, as Four Counties must have filed

its response by the 16th of October. Yesterday ! received in the mail from
counsel on the other side their briefs in opposition to the petition. We will
have until Wednesday, a week from tomorrow, to file any answer we desirs and
the matter will then be presented to the Court. My understanding is that they
will make a decision within 3 weeks after they receive the last filing. I might
say about that, you may be interested, that we presented 3 questions arising out
of the 4 Counties decision, the first that the decisions threatened the reclamation
program in Colorado by taking from the United States watex rights which should
have been granted to them, that the decision establishes a dual standard, which
will frustrate the reclamation program in that work that was sufficient for Four
Counties to obtain a decree, was apparently insufficient before the Colorado
Supreme Court for this District to obtain a decree for these projects, though the
work was quite similar to what has been recognized by the Court before to be
sufficient. Then we went into this other question about whether or not diligence
waga shown on behalf of the United Statas by the passage., or the work leading up
20, and the paszage of the Coloradc River Storage Froject Act. construction of
Glen Canyon and other related fac:lities and matters of this nature. The only two
points that are ra:sed by counsel on the ciher side :n an astempt to thwart this

'."
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approach are thaz the Dizinct Coury and the Surreme ooz of Colorado were
deciding purely Stare guestions and, inerefore. no Federai questions were
gresentad and, two, that the federal program was niot affected fn any way.

You might be interested to know that I went basck to Wasghington and spent

about 4 days trying to get the Justice Department a:xi, more impcrtant, the
Solicitor General of the United States to appear in the matter as amicus curiae

in the first instant and we were unable to do this because of deparimental de~
cisions in the Depaztment of Justice. The best that I could get.out of what t.hcy

i BER bilies “jrofects aid the!taking of the wates Tights thereiindect Suh
“as Bﬂtaufﬁadda etc., but they nonetheless woild not go along:* Howsyers:;
o m.m&%fmhmumﬂdamawtlmny&dwﬂuutlm whick
dadinappendix i the petition of Writ of Certiorats 31 think 4t
interesting 'ﬁiﬁapwmhﬂntt&rmok !tuaddtnndtopmlm riotanc

LS .~____,q\' P E ﬁa’ﬁ-}bﬁ-ﬂ“{[ﬁ; ,Blu L,
o S UNITED STATESY S ©
Dsmtrﬂm OF mmmuon*-’ st
“Bursau of Reclamation 7 = *
Washington, D.C. 20240

August 10, 1967

"The Colorado River Water Consgervation District
P. O, Box 282
Glanwocd Springs. Colorado 81601

Gentlemen:

Pursuant to your request, I am forwarding the following data on
Reclamation projects with water rights that mey be threatened by
the opinions of the Supreme Court of Coicwado in Four Counties
Water Ussra Association v. Colorado River Water Conservaticn

Digtrict, 425 P. 2d 259 and Four Counties Water Tsess Agsociation
v. Middle Park Water Congeryation District, 425 P. 2d 262.

Reconnaissance reports have been completed on the following projects:



Expended

" Project To Date Estimated

) 6/30/67 ‘Total Cost

Rabbit Ear $§ 22,128 § 4,646,600

Troublesome 19,407 5,387,700

Waeassels 4,507 2,488,000
Toponas 25,768 —1.779,000

71,810 20,501,300 . i

SR 34353”90'
:s;ba: e N 671, 00030
31,782 63;300;00

48,919 12,026,008
I 3 330 807” ' ""_ti"""'é‘_é_l_'.ﬂssi."'zo
S ch B i

ﬂ-” L i A
B L R e
PRI S --.rl’oulbﬂl

m}y.upm'u uthuhnvobmorm bdnu ll'iilldon
@)  meeasTT
Yellow lacket 538,561 36,325,000: 4 ¢ "
Grand Mesa : 527,780 36,541,000 '
Battlement Measa 389,563 16,972,500
Bluastone 356,357 6,818,000
Upper Gunnigon 429,309 8.899, 000
Basalt 88,758 17,545,000
Dallas Creek 686,214 37,687,000
Wegt Divida 1,010,497 99,800,000
Doloras 891,955 46,643,000
8an Miguel 1,007,022 : 67.815,000
Animas-LaPlata 929,150 109,493,600
Total $ 6,855,176 S 484,538,500

"The following projects have been authorized for construction. The first
four projects listed have besn constructad, Curecanti, Silt, and Bostwick
Park are under construction and advance planning preparatory to construction
i8 {n progress on Fruitland Mesa and Savery-Pot Hook.



i Extpenditure Total

"Projest To 6/30/67 Estimated Cost
Collbran $ 15,955,376 $ 15,955,376
Florida 11,096,866 11,144,287
Paonia 7,557,389 8,097,277
Smith Fork 4,455,130 4,622,728
Curecanti 68,024,736 97,950,000
Siit 7.089,041 7,657,120
Bostwick Park 1,190,027 5,650,000 '

Fruitland Mesa 347,140 28.304 000 & 3%

_ 831,151 : .

A_Sarvu'r-l’ot Hook

saY.

X T -\..!

$ 116,546,856

) _Blncer.ly yours,

/s/ G. G. Staum iy £
Auutnnt Omiudom "
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A decree has been entesed by Judge Luby in Water District No. 53

and a copy thereof has been delivered to Mr. Smith, The District obtained
decrees for a larger Azure Reservoir, the Gore Power Conduit, the Burns Project,
part of the Toponas Project. and part of the Flattops.

Water District No. 37 has been opened and the District: has filed
statements of claim for the Woicott Regarvoir, the Wolcott Pumping Pipeline,
the Hat Creek Feeder Canal and the Nolen Creek Feeder Canal, Froof will be
offered on December 22, 1967.

H. A. Nottingham & Song.. Inc., a ranching enterprise on Eagle River,
filed a suit to change the points of diversion for some 12.28 cubic feet of water
per second of time from tributaries of the Eagle River to Eagle River itself. Mr.
Smith and I felt that under the Edwards and iron Mountain contracts the District
was bound 2o chject if the change might injure junior appropriators. Since the
tributaries were short supply streams, the burden of the change would fall on
Eagle River unless conditions were imposed, The Court allowed 7.28 cfs to be
changed subject to various conditions which limit the amount divertable under

e



the change to that preduced by the tiibutary from which the change was made.

Mr. Smith and i have met several iimes with representatives of the
Grand Valley ditches and Region 4, Bureau of Reclamation with regard to Green
Mountain Reservoir, and the necessity for checking at the Orchard Mesa Power
Plant. The first problem relates to a division of the water in storage camried
over each year between the compensatory pool and the power-imrigation pool,
80 that we will not end up each spring after power releases all winter with only
. water belonging to the Northern Colorado compensatory pool in storage... '.I'hlu e
. year when we-had that odd spring, as [ reported earlier, the call came on'l
SEM _ n below, They first refused to release, tﬂ,&ipgﬂym cd
Their firét statement was:that it all belongs} tb‘m L
Trado. noy District.,] think; - protty.s ﬁwm
ontvsomm.uhof amm«ianﬁ Tasto some ¢

R

1 733wﬂcuoondfm. !tmm:thcwauronthom' pump
draft tubes.some eight feet, reducing substantially their efficiency and
and pumping capabilities. '

When the flow of the Colorado at the Cameo guage falls to about
2,231, the State Engineer has, {n the past, required the check to reducs the
demand on the river and to avoid then shutting down the transmountain diver-
sions., The effect is to deny to the power right owners the full power rights.
This year, however, as soon as the check was started, Mr. Finley, the divi~-
sion engineer, shut off the transmountain diversions. It is the desire of the
lower valley owners of the power rights to avoid checking until, as a mattsr
of comity between themselves, the river flow, without interference from trans-
mountain diversions interferes with irrigation. Then checking, if they desire
to forego the power right, will provide better and mors efficient irrigation use
with water available in the lower valley. The District should, in my opinion,
give them every aid in this endeavor. This will be one matter which will be
discussed at the Western Missourt Bagin Operating Plan Conference with the
various parties involved. That meeting is presently se. for October 26, 1967
at the Bureau of Reclamation offices in Denver and I anticipate that Region 4
and Region 7 representatives, people from Denver, Colorado Springs, etc. will
be present and we can try to get this part of the matter resolved.

By TR




Additional discussions of both problemsa, as well as the need for the
satvices of a hydrograph to aid the Division Engineer in this [rrigation Divigion,
will be continued at the mesting of the interested parties on October 26, 1967 in
meo

A claim was filed In Water District No, 40, and proof has been offesed

thereon, for the Huntsman Canal and the Weat Divide Tunnel, part of the West
Divide Project. 1 don't know when & decrse will be entared,

Rl

‘tnamdnm wtththo lonld‘sdlmuon 4 lnlthtod dlms

- \ .ﬁ] I I v b i? L - .,, A i
mm&m“mﬁthtﬂuy mmdotmmwmmm
Colorado use our water, develop a different attitude about it.

S

The Colorado Water Congress sponsored a trip to Glen Canyon in an
attempt to acquaint members of the State legislature with the Colorado River
Storage Project and Participating Projects. This District paid part of the ex-
penss. The trip was divided into two groups, one from Monday to Wadnesday,
and the other from Wednesday to Priday. Your President, Mr. Brown, and I
attended on behalf of the District with the second group. [ personally feel the
trip and tour to have been & great success. I might add at this point that I was
rather amazed, not at the misinformation, but at the lack of information which
eastern slope S8enators and Representatives have in this over all problem of the
Cologado River, though they in part are dependent upon it. For an example, Mr,
Keith Singer, who ix, 8s I understand it, in the House of Representatives and
Chairman of the Natural Resources Committes, had been informed by someone
that apparently believed that therve is no call for water from the western slope
to the eastom slope at this tima. So [ bundled him up one of Mr. Smith's charts
showing the various points of transmountain diversions, their total diversions
over here, as waell as their annual averages and mailed it to him, hoping it would
enlighten him somewhat on this problem.

-6~



Additiona! discussions of both problems, as well as the need for the
services of a hydrograph to aid the Division Engineer in this Irrigation Division,
will be continued at the mesting of the unntantud parties on October 26, 1967 in
Denver,

A claim was filed in Water District No. 40, and proof has been offered
thereon, for the Huntsman Canal and the West Divide Tunnel, plrtdthl\'hlt
Divide Projoct. I don't knw whia a d-crn wﬂl be omuld

gt g . s s
transmountain diversion problem 80 that tlur.ﬁutudo( bdnq 'ﬂnnq tht-cn_t
Colomado use our water, develop a different attitude about it. LA

| :

The Colorado Water Congress sponsored a trip to Glen Canyon in an
attempt to acquaint members of the State legislature with the Colorado River
Storage Project and Participating Projects. This District paid part of the ex~
pense. The trip was divided into two groups, one from Monday to Wedneaday,
and the other from Wednesday to Friday. Your President, Mr. Brown, and I
attended on behalf of the District with the second group. I personally feel the
trip and tour to have been a great success. I might add at this point that [ was
rather amazed, not at the misinformation, but at the lack of information which
eastern slope S8enators and Representatives have in this over all problem of the
Colorado River, though they in part are dependent upon it. For an example, Mr,
Keith Singer, who is, as I understand it, in the House of Representatives and
Chairman of the Natural Resources Committee, had been informed by someons
that apparently belisved that there is no call for water from the westem slope
to the eastern slope at thig time. So I bundled him up one of Mr. Smith's charts
showing the various points of transmountain diversions, their total diversions
over here, as well as their annual averages and mailed it to him, hoping it would
enlighten him somewhat on this problem.
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Tho tase involving the Me*zopolitan Sewss District at Aspen over
the respective rights of thir District and the gsewey district to use the area
of the propoged Paepeke Reservolr for a reservoir so far aa the District is
concemned, or for a sewage disposal plant, was agseed in part, and taken
under advisement by the Court. The quastion last presented is whethar it ia
necossary that the sowes plant be iocated g0 as to destroy its avallability as
e resesvoir site. Mr. Delaney may wish to enlarge on some phases of this
zoport.

I ;_,:__ @ 5 -'t—'..)-‘-r"l" ; ’?’ :
- -u@“$%fﬁ*w m‘
/./ Kannoﬂ: Balcomb

Counsel !c the Golondo River
Water Conservation District

el

P. O. Dmwer 790
Glenwood Springs, Colorado
KB/b
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IN THE ONITID STATES DISTRICT COURY ’
M’Fﬂ!i llLOI EC‘PD“W

TOR THE DISTRICT OF COLORADO ZENVER. EOLORACD
Civil Action Nes. 2782, 5016 and 5017 FEQ 1 1 w
AT APPLICATION OF CITY AND COUNTY '
OF DENVER, ACTING RY AND THROUGH JAMES R MANSPEAKER
IT3 DOMD OF WATER COMMISSIONRRS = CLERK
WITH RESPECT TO ITS WATER RIGHTS AR i { —
IN TRE BLUZ RIVER AND ITS e T
TRIBUTARIZS IN SUMMIT COUNTY, fwr/
COLORADO

On Novenber 2, 1989, motions %o alter or amend the Memarandum Opianion and
Ordax entered by this court on Gctober 23, 1389 ware filed by 1) the City and.
County of Denvar and by 2} the United States of Anarica, COlon'd'o Hater Consate-
vation 91“;’1&. 3nd Northern Colurado Water Consorvancy Distrietf. Notlce waa

!
given to all parties presently involved in this lisigation, and on January 1%,

" 1990, oral atgument waps heard by the court. After full considezation of the

mactere presented, the wourt ontaors tha followlng Amended Memorandum opinion

snd Ocrdert

AMENOED MEMORANDUM OPINION AND QRDER

ARRAY, blstrict Judge

For over forty yeard, this litigation has been on the ducket of this coure,
and, as this court has obeserved, "it will llkely zewaln hera seo long a4 khe
Continental Divide partitions Colorade into wvstern and cassern waterasheds.”
United $kates of America v. Northern Golerade Waser Consarvancy OLss.,
consclidated civil action nos. 3782, 5016 and $017, Kemorandum Opinion and Qxdeg,
a4t 2=3 (D. Colo. Nov. 2, 1977} (~19%7? Oplanlan*). The prasant digpute betwesn
the parties concerns applications by the Danvar Water Board, on bahalf of the

City and County of Denver ("DenverT}, far changes of wataer rlghte and exchanges

of watwr,



fhis mattear is bafore the Court on two motions of kha United Staran o
America {"the Governmant”) under this oourt's centlnuing jurladictlon in Unita.
itates of Amerlce y, Hoxghorp Coloradg Watar Congervancy Diss., civil aczian nos
2182, 3016 and 5017, Final Judgment, Pinsl Decras and Stipulatlions {0. Colo. Qct
12; 1955) {"Blue River Desrma”), sodified 4 43 U.5.C. § 620§ (1382). Tha firy
is a motion for summary judqnnnt.'ﬁf. in tha alternative, for dLalesal,{é
Denver's application for & change of watsz right, for approval of a plan :;
augmantation and replacement and for an amendient to the Blue River Deer
("Change Appllcatlon®). <Contonding that applicants fov shanges in water right
must own those watar rights and that Denver has no zight, tl:le or intarast !
the water right that 1t saeXs to change,; the Governmant ;alntain: that thare a:
no genuing issues of material fact ko be dacided by the court and that it
antitled to judgment ak law. Altarnazivaly, the Governmant claime thart tF
court lacka juriadiction bacausa the Change Appllcation doaz not presant a éa:
or contraverdy under Article III of the U.S. Conatltution. .

Tha eaecond ia a motion to disamles Denver's application =€ confirm «
appzove rights of repliacement and exchange under the Blus River Decces and
changs warer rights (“Exchange Applleatlion®). The Government cuntends thac th
court lgeks juriadiction becauss Denver's Exchangs Applicaticn does kot proes
a cagh or controversy undar Article III of the U.3. Comstlmution.

Deanver filed fts Chinga and Zxchange Applications in thie caure, [t al
€iled related applicatlons ip the District Court, Watsr Dlvision Ne. 5, 5c¢

of Colorado.' In the Water Ceurt, the Change Applicaticn was givean Case |

87cW375%) the Exchange Applicatlon was given Cama No. 87CWITE.

' The applicasticn rslated €0 the Change Application (B87CW1TS) seou

the Water Court's 2pproval ot a chango uf wates right and plan far sugmentati:
Changa Application § 1Ii, at 8. The appllsacion related ta the Excha
Application (87CW378) requested that tho Water Court appreva a change of wz
rights fo spacity cnag the water rlghts could be used by exchange for munict
uga within tha Denver Matcopolitan area. Exchanga Application § 10, at ll.

a



Numerous parties have Jolned in one or Soth of tho Government's marlons.
Trans Mountaln Hydro Cocporation and summlt County have jolned only in the
Governmens's motion for aummary judgment, or, In tha altarnative, to dlsmiss the
Change Application. Tha following have Jolned in both of the Government's
mationet Avon Metvopollian District, Arrawhead at Vail, Basalt Water Conservancy
District, Brackearidge sﬁl Area, Cltizens for the Protectlon of Middle vark
Watar, Copper Mountain Wator and Sanitation Dlstrict, Cepper Mountalin, Ianvuc-
porated, Ixxon Corporation, Hydrowest, Koppers Company, Mobll Corporatlon, Main
Elk Corporatiqgn and Upper Eagle Ragilonal Water Authority; Jexls A. Daniclaen,
Colorado State Inglnear, Oriyn 34ll, Divisicn Englneer for MHitor Dlvision Mo.-
§ and the Colorado State Divimion of Wlidlife, threugh the Colerads Attorney
Gonerals the Towns of Basalt, Collbran, Dedeque, Ragle, Gypsum, Palisade, and
the City of Rl{le, Hacland Adams, Adams Ranch Romoowners' Assoclation, Owl Craek
D‘svolopmant Corporation, Donald Pacton and the Blane H. Saith Trust. The Tewn
of Trisco, Union OL}L Company of Californla and Mount Powell Ranch Partnership
Jjoin in both of the Governmant's motions, quallfying thelr support for the motion
to dlomleg the Exchange Application by urglng diemlissal without prejudice. The
Colorado Water Cenamarvation Board joias both of the Governmont'e motions as o

the caue or controversy Lesue that has besn ralsed concerning the applicaclon

of C.R.S, § I7-92-305{2) (1%74).

L. OOVERNMENT'S MOTION YOR SUMNARY JUDGHENT A3 TO DLIRVER‘Y CEZANCE APPLICATION
{Case No. BTCHIIS)

Denver's Change hppllcatlbn requests that thils coure amend the Blune River
Decree to inccrsorlto a4 changoe of watsr right snd plan for augmantation and
replacement. Change Applicatiun § IIL, av . Firse, Lt proposes teo chanan
storage rights to the 154,645 acre toot of water in Green Hountaln Reeecvolr 3

Pillon Reservoiz as an altornate place af storage, §d. § I.C, at 2, and to pump



a.nd/c:- gxchasge watey to Dlllon Remervoir and/or Roberts Tunnsl, id. § L.C.i.
at 2-3, Sacond, Lt proposes & plin for augnsntaclon and replacement in which
4 reservols of comblpatblon of resezveize, As may be sultable ka peplac.
the funcklions uf Graean Mauntala Reservolr uwndey the Blua River Dncree an
as aat forth Lo 9anate Document 20, will ba constructed and avallahle €.
reloase of watar o 9ngsurd that no iajury ocourg te osther waear users b
vivcue of tha changs in wator right applisd fotr herein of tha Grea:

Mountain Rosecveir 1935 atormge priority.

Id. ¢ 2, at §. The plan proposss ta add ag an tlternats placa of uss all araa
marved or to be zerved by the Cenver Hunicipal Water Works Syatam, iacludin
storaqge, aither dizectly or by exchangs, in wix existing resarveirs’ and or
unconstructed reservair’ en Colarado's Eastern Slcpe. Id. § I.C.2, at 3«4, T
thase snda, the Change Application requests amendment to the Hlue Hiver vecre
to lncorporate ity propomed change of water right ana plan for augmencaclon 4o
replacesant. Id., § [Ll, at 8. A48 it contends in a briel Llled with thia ceourss
"pDanver segha the hesd of Ltiw line privilege as ageinnt all othors, Lnoludir
the Unitad Jcaces, to maka uae of Crosn MHountaln watser in the Denver muaicips
azes in the future.” Donver‘s Rasponsa o tho Unitad Skates' Motion for Summar
Judgment and Motien te Dismisg, consclidatad alvil actlon nos. 2281, 5016 ar
5017, at 4~5 (D. Cola. f£illed June 13, 1988) ("Danvez's Respcnaa Brief").

Tha Govepament {and partles 4jolning its motion for summary judgmant, <
in the altaznativa, for digmissal of Denver's Change Application) contends the
Denver cannct change rights to water Lt deas not own. It claims that the court’
c¢hanging of water rights or granting eof conditional water .:i.qm-.s tc penvar wou!
" constituta a conveyancs, which only c::nqro'u has the power to sffevct under u!

Property Clause of the U.S., Consvituction, U.3. Cunst., ast. IV, 4 3, <l,

Sinte congress has not conveyed tha water zights at losue hare, according to ¢l

: Thaesa Lnclude Chesaman, Zlaven Mile Canon, Marston, Antero, Chactle.

and Strontla Springs Resazvoirn,

3 Two Forks Regervolyr L3 an unconstructed rasecvolrc to D8 locaced .

tha South Platta River in Jefferson and Douglas Countles.



Sovernmant, the court cannet grant Sonver's reaquest. In additzlon, tha Govarnmant
assarts that the functlons of Geeen Mountiln Reservolr are prescribed by Congraess
and may not be changed without Conqressional approval. See 43 U.S.C. § 390b{d)."
Finally, the Governmant claims that absent ownarship of the rlghts it seaks to
change, Denver lacks standlng. ‘Since thore are no genuine Lssues of material
fact and the Jovernment Lls eatitled to judgment as 2 matter of law, cthe
Government argues that summary judgmant should be entored Ln Lts favor and that
Denver's changs application shculd ba dizmissed., Alternatively, it clalms that
Oenver-s cnange Application should be dlamisesd becausa it doas not prasant a
CAaBs UL COnLIOYeray.

. In gasponaa, Donver elaims that it sosks -to have this court modify an
oxiseing watay right that ha.‘c already baan decrsed. Under Qenver's view, the
Change Applicatlon roqulras! detarminatlion of thrashold questlons of f.acr._
concerning manifestations of its intent to appropriate and lts overt acts of
appropziation, gpe Rlk-Rifle Hater Co, v. Temoleton, 17) Colo. 438, 484 P.2d
1211, 1214-15 {1971), and the non-extstence of injury to vestoed warar rignts or
conditional water rights, gees C.R.5. § 317-92-305,

Bafore turning to the merits of the Govermment's mouion, I wmust addyess
twQ praliminapy issues. The first involves a determinatlon ¢f the type of right

Danver seeks. The secand concernd an lessue of stasutory interpretation.

A,
Denver assurts Ln lte Responee Brlaf that lt sasks a conditional water
right. Deaver's Rsspoass Erlef az’:. 6. Ita application, howsver, prays foc

an asendment to the Bluo Rivar Deccee to "incorparate the change of waker vigas

FYFE

¢ The Goverament asserts that the mudificatlon proposed by Donver would
requive major oparat{onal changas and that those changes have not been aporoved
by Congraps AN required Dy the statute.

$



Anad plan for augoeatativn and seplacesent ssught haraln.® gChange hppli.nugi
§ ITI, at 8 (emphawsis addad). Wowhors in that application does Denver fnantl.a
that Lt aesks & conditlonal wator ri.qht. Ar tha Cavarnmant palnes sut, eli
purported appropriation described in the Changa Application la a water rlgﬂ

alresady decrsad ahaolutsly to Gresnz Mountain Reservoiz in the Blue River Dacras’

e B

Therafore, Deaver's application cannot e for a conditional water right.
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B.
Undar Colorado law, "ownership 18 a condlition precedont to the right ¢
a potiticnar seaking to change thy polot wf diversion of a watcer rl.ght".'_

stancavo v. Frisnd, 146 Colo., 468, 362 P.2d 400, 401 (1561). §go Hanoen v

1

Earmgps® Righ Line Sanal & Nogoxvolgy L., 145 Cole. 370, 360 P.2d4 317, 42

{13€61)., In £%apgato and Mannot, the Coloradn Suprame Court Lntar!preted :

earllor veralon of the statutory provislon at lssus hers. The earlier versk

providad, in pertinsnkt part:

Aoy owner or clalmant of a decreed water right, desizing to securs !
whale or in part the scdification of his decrea by changing the point ¢
divarsion of ditches or other structures £or diverting water or by changh
tha locacion of ressrvoirs er otheér Btructures for storing water m
present to the court which gave the adjudication decree a petition

writing far such change . . . .

C.R.S5. § 147-3-22 (19531 {emphasis aaded). In 1969, the legiziacugw chang

alightly the language of the gtdtute. Sactlion 37-92~302({1)}{a} ({Supp. 1788} n

provides, in pertinent part:

ANY pereon who cdenizes a determination of & water right or a canditlon
watar right and che amount and pricrity theroof, including s detesminti
that & conditional water right hac bosome 8 water right by resson af t
conpletion of ths appropriation, s dotermination with raspact s a char
of & watar righk, approval of a plan for augmantation, quadrennial find!

2 A conditional watar right i9 -2 right %o perfect a watws glght w:
a certain priority upon the completion with seasonable diligence of
appropriation upon wihich such water right is to be based.™ ©O.R,5. § 37-92-103
{1974). A change af water cight ia “a change ln the type, place, or time of u
a change ln ehe polnt aof diversien, . .+ . a change in tha place of storags
« - + 95 any gombinatien of such ¢hanges.” &.R.5. § 3T-92-103(5} [1974).

€



of Fesasonable dillgence, approval of a propased or existlng exchange of
watar under )7-80-120 or 37-83-104, or appreval to use water outside the
State pursuant to section 37-81-101 . . . shall file with the water clerk
in quadruplicate & verlfied application setting forth facts supportliag the
ruling sought, & copy of which shall be sent by tha water cleck to tne
Stite englaser and the Aivision engineer.
{emphasis added),
penvar urges a lltezal readlng of thée statute. It assorss thakt Ln chaaging
the language in 1969, the legislature broadenad the class of llitigantg whn 2nuld
sucurv modiflcations of water rights decrees. In short, Denvar suggests that
cwnecship of a water vight ls no longer a conditlion pracadant %o the righ:s of
4 poticioner ecaking to changs tha palnt of diverslon ¢f that water right.
i disagree: ‘
(Wlhere a statute would operate unjustly, or absurd consequences would
reault from a literal intevpretation of taras and words usad that would

be contrary to ite sbvious and manifest purponss, the intenticn of th
fzamers will pravall over such a literal intsrpretation. :

Paople v, $ivola, §47 P.2d 1203, 1288, gext. denjed, 429 U.S. 884 (1976). 39e / .
s N. singex, Sytherland Starytory Construction § 46.07, at 110 (4sh ed, 1984)
{“MEhough many expressicns favoring literal intwrpzesations may be found in the
caged, it lv clear that if . . . wvuch latespretatlion leads to abeourd rogules,
the words of the statuty wlll be medified to agreo wikh tho intention of the
loglelatuce.”} (footrnose omitted)., In addition, the Cenaral Asgembly's cwn
canuns for estatutory conastruction dipact that courts, in construlng statuces,
presure that “a just and roasonable rasult is intendsd . . . ." C.R.S. 2-4-
201(1)¢a) {1540). In constraﬂt: the absurdity of tha meaning that Deavar ucges
is manifeat. If this court, -i:cinq ag it 13 as & Colorado water court, adopted
Denver's intaerpretation, anyon; ;!t the gtreet would be able to petition tne
court o change someony else’s water righte. Mapnong and SEancato stated the lay.
Thay have not been overrulaed since. Moraover, "lagislative inactisn fullowing

contemporanecus and practical interpretation is evidence that tho legislazure

intends t0 adopt such 2n intexpretaslon.” 2A 3uthecignd Ssatutory Sonesgustiqgg,
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gupry, § 49.10, at 407 {foctnata omittad). The Calarsda Suprems Court hag nots

Ehat
(blacausa tha lsgislaturs has met several timew since (the Colorado Supra:
Court dacided a casa construing the Uniferm Reciprocal Enforcemant ¢
Suppert Acvt] without smending the atatute, we desm the SONEIUGTLEn whic
wad have placed on Cha statute S0 hava approval of the paople and to hav
becsome & part cf tha law of this state.
Nyo v. Digt, Ct., 168 cColo. 277, 450 P.24 443, 571 (15&4). In llght ¢
lagislative inaction in the slght years after §Laggase and Mapnon, the chaoe:
result urged by Deaver cculd nqt'havu been the one intendad by the legislatur:
The rovised statuto should be road in light of those camas. Tharafore, I he.
that ownerahlp of water rights i{s atlll a condition precedent to the right «

a patiticner sssgking to change thoss rights under C.R.5. § 17-92-302{1)(a).

/ c.

Rule 56(c}, Fed. R. Civ., P., provides that summary 3Jjudgmént -ghall !
zendered forthwlish Lf the pleadings, depasitions, answezs to invercegatoriu
and acdmissions on file, together with the afildavits, 1f 2ny, show tkat tho.

14 no gonuine issue as to any material fact and that tha ooving party 12 entizl

9 a judgment as a mattar Of law.” 3Se¢ Andesson v. Libarty Lebby, 477 U5, 24
247 (196¢); Rurnette ¥, Dreaser Tndusgsxlog. INC,, 949 F.2d4 1277, 1284 (lDch £

1988). It is not the tglal courtts funstien ko waigh tha avidance itself.
make Iindingo of fact or ta detormina Eha truth of the matter; its fuaction
to detormlne only whather thare 12 2 qam-i.l.ua imsue for trial. Burnegte, gups
849 f:zd at 1284, giting Andorson, oupca, 477 U.S. at 249-50. A disputa
ganuing if a reaecnable finder of fact ceuld find for the nonmoving pacty. §
id., siting Anderson, gumra, 477 U.3. at 248.

The Govarament's clalm that Denver's Chenge Application does nuk prvsc
to this court a case or controversy under the U.3. Conatitution is irappoesl

Pacause this court revaine contlauing jurisdiction o€ thegs casos uandar the B)



luvar. Dacree.

The Ogvesnment is nonetleless ontitled to summasy judgmont on tweo grounds.
Pires, Danver doos not have the right to petitien this court te change wakar
righte it does not have. Saonats Documant Na. 80, §. Doe. No. 80, 75th Cong..
lat Soss. {1937), which has tha force of law. Pub, Sve. Co, o€ Colarado, 754 ?.2d
1855, 1881 (lOth Clw, 19385), cazt., danled, 474 u.s; 1081 (1936), Under Senate
pocumaent 80, Denver has no right, title or interast in Oreen Hountain Reservoir.
Unived States v, Morthern Colorado Water Conservancy Rist., consolidated civil
action nos. 2782, 5016 and 5017, Supplemantal Judgment and Dacres § 2, at 2 (O,
Colo. Fab, 9, 1978) ("1978 Decree~); 1977 Opinlon at 13, aff'q €08 F.2d 422, 43}
(10th Cir. 1979) (Nexuhern); ynited §cates y, Nocghora ¢olorade Heter Gonmpegvapey
Didf,, consoliditad civil actlon nos. 2782, 5016 and 3017, dooroe, § 2, ac 2 (D.
Colo. Apr. 16, 1964} ("1984 Decreae™)) nor is Lt aven i{ beneflicisry of those
clghts, 1977 Opinlon at 14. Rather, the Government has rights ag trustee to
Utore water in Creen Hountain Resarvolr. 1977 oplalon at 7. aff'd, Ngptheyn,
Rupra, 608 7.24 at 430; clty § county of Deaver v, Northarn Colorads Water
Coppervancy Diat,, 130 Colo. 375, 276 P.2d 992, 1013 (1954). Bacause it !ls
without the righte it seeks to changs, Danvar 1a not entitled to the reliet Lt
requests. Second, absent Cangressional approval, 43 U.S.C. § 390bid)" pronibics
the change ©of water rights that It seeks. Denvar $99ks to change tha sntica
Grean Kountaln water right to a dltiorgnt point of diversion, usy and place of
use, This, by any definltion, is a majq‘r operatlonal change which may bo made

only fupon <ongreasional approval,

¢ 43 U.s.c. § 350b(d) provides:

Madifications of a roservolr project hoeretofore authorized, sucveyed,
planned, or conscructed to Llnclude storage as provided in subsesction (i)
©of this section which would seriously affect the purposes for which the
project was avthoriced, surveysd, planneq, ¢r ¢onstructed,; or which woull
lnvolve major structural or oparational ehanges shall be made oaly upon
the approval of Congrass as now provided by law,

9
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AB to Denvag'e Change Application, tha only material fact Ls the ownecsp
of cha watar ¢ights Denver scaks tO change. It Lis well-sattlad thae thnap wati
righte baelong to tha Coavernmant, #at o Denvar. Wareowar, faderal statute ba;
the prepased changs unlass and until Congress approvas it, Since no roasonabj
triar of fact could find for Denver, there Ls no genuine issue of matarial !Q:
to ba deelded, Tharsfore, tha Jovarnment Ls entitled to judgmant as a mate
of law, Summary judgmsnt should be encered sgalnst Denver under Ruls S6{c). Pa

Rn ci.\l’- p‘

GOVERMNENT S MOIION TO DISNISS DENVER'S EXCHANGE APPLICATION [Caze No. 87¢
In ita Exchange Applleabion, Danver ruguests that this court modify &l
Blue River Decree o permit ap exchange involving diversion of wateaze of t
Blue River, Williame Fork and Fraser River and thelr tributaries into axiati
structures awmad and opearztad by Denvar an the Western Slope and thence to t
Eastarn Slopa by way of the Roberts and Moffat Tunnels. Exchange Applicati
5 a: at 10. Danver proposas to replace the diverted water by releasing wat
from nine unconstructed reservolrs on the Western Slopa.” [d. § J.A, at 1-
Cnea it has diverted the wator, Denvar proposes to use it dirmetly or store
in one ¢or more remervoirs on tha South PLitte River or on LT3 tribputariass, )
§ 3.C, at 6-8," snd to exchange or transfer water by the use of any public sii
oer its water and subscitdtion of chis watar aupplisd or taken by Deavaz; !
waters sxchanged would be placed inte the Deavar Musicipal Wakar Woerks, jd.
7., at 8,

The Covernment (and parties joining lts motlon) econtanda that Danve

! Thesa include Una, Redcliff, Azuze, Gabrlel, Wolcott, Eagle-Colora

Ro¢k Cresk, Gunsight Pass and Raoch Crzosk Resagvalirs.

' Eight of theso ressrvelys new axist, ilncluding Choasman, Eleven !
Canun, Hacaton, Antero, Groas, Nalston Crack, Chatfiedd and Btreantia Spri
Romarvaics. Two Forka Ragarveir has not been ceanstructed. $8e mypea nocs

1o



Exchange Application presents no case Or controversy. cConilderaticn ul the
marits of penver‘s kxchangs Applicatlon would Lavolve s detezolnatlon, reguiyed
under C.R.3. § 37-92-303(3), thas tho proeposad exchange would not Lnjure any
other vestad water right or dooread conditlonal water righk. The Govarnmant
claime that since Denver has rot recolvad tha requirad Exacutive approval for
the exchanges 1t seoks ko effactuate, a datermination of the marits of the
Exchange lpplll.cnhlon by the court would necassitate speculation about the {mpact
of the change of waker rights and exchange of water assuming one or more of the
unconatructeod replacsnent resarvolzs 42¢ completad, Furthermore, since Denver
1aokd to change these functlons through its application, 2his court's dacislow -
" on Penver's Exchange Application would require it to pass oa a non-justicieble
polltical qQuestion. rinally, the Govecnment maintalns that lluco Any such
detarnination maﬂd!by the court would be in tho nsture of an advlsory opinton,
the issuance of which is prohlbiced hy'hrtluin I1Z of tho Constltutian, thae court
mudt dismiss this case.

Danver £laims that shaye {g a cass or cantraversy. This court glts as &
Coloxado water court) state subatantlve law applied. Deavegy urges that Colorade
law poxmits “any pergon” ko deak approval of a proposed or existing exchange of
wator under C.R.8. § 37-80~120 or § 37-83-104. C.R.S. § 37-92-302{2)(3). 1t
also mandated court approval of an exchanga if there is no injury to the Qwnag
of or persoﬁa antitled io use watar ynder a vested wataer right or a decrwed
condleional water right. C.R.S. § 37=92-305(3). The state court 19 authoricad
to impose conditions it finds aporopriate to insure no injury oc¢curs. Sgg C.R.&
§ 37-92-30%(4). ‘

As noted, pypra at §, the Govuesnment's claim that Dnnv&r'u Change
Applicatfion dcaes not presant to Lhis court & odse or controversy under the U.S,

Constltuclon is Llnappuvite becouse thim court retaians coatinuing jurlsdiction

Of thesv vasen under the Blue River Dacres.

11



In the Bluw River Daciea, this sourt notcad that

[eihis ebklligation adequately to provide water for the prioritias on thi
Blue Rivar and the Colorado River antadating the respective priority date:
af (the Clty and County of Danver and the City of Colorade Springa), ma
bo fulfilled by replacemant stocvage by and on the Blus River or on th
Williams River, subjsct naverthalass o the requirement that tha partis
provida that tha plans for replacezant sterage will first have baee
approved by the Sacretery of the Interior or his dasignated peprasentativ

tha axchangs ig peovosed.

Blue River Decras at 33 (emphasis added). In 1%64, this court, in Llntercprotlin
the Elue River Decreae, rasmphasized that passage:

+ » « without prejudice t¢ the question whether Denver cr Celorade Spring

may make sxchanges of otNer Wastern 2lope watar for Blue River water o

ths right of any signatorias to the 1958 atipulation tc contest t£h

existonue of such right, tha right of Denver or Colorade Springs t

exchange watar lawfully impounded on the Williams Fork River or Blue River

a3 provided for in parageaph 4{c) of said 1955 stipulation, is subject t

the consant of the Secratary of the Intarior., JIhe_Secretary will ne

unrezaonably withhold his consent whenaver the follewing conditions ewiat

(incer alial ., . . _The vater to be exchanged 1g on hand when $he exehang

Ais propoged,

1384 Deczea 1 5.8, at 4 (emphasis added).

Denvar's Exchange Application must be dismissed for rwo reasons. First
Denver has not vecaivad tha regquisits parmissien for the axchange from th
Sscretary of the Interlor, as reguired by the Blus River and 1964 Decreas,

Second, the Blue River 1964 Decre# requirasm that the watser be on hand whi
the exchange ia proposed. This, however, does not preclude the Secretary:
approval of a plan for axchange Lf the approval is condltioned upon ct
raquiremant that the water be on hand at tha time of the actual exchang:
Notwithstanding any Sacratary‘'s approval of a proposed plan for exchange, 9Suc
exchange may not ba exarelsed until such time as the plan for exchange has bes
approved by the court and nothing harein shall imply that such axchanga w.
approved by the ¢ourt in the Blua River dacress; the propar prierity of any su
exchanga is a matter to ba detarminsd Ln sema future procesding in this cas

Furthexmore, the spproval requried of the Secretary for such additiunal exchan

12
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would itsalf require congrasalonal approval if a major operstional changa of
Graen Hountain Resezvoir is favolved, 43 USC 390b(d).

Accordingly,

IT IS ORDERED that the Government's Motion for Summary Judgmant as to
Denver's Changs Application (District Court, Water Division Ne. §, Staea of
Colorade, Case No. 97CN373) ke, and hereby 18, GRANTED,

IT IS TURTHER QRDERED that the Government‘'s Hotlon to Dianlaa Dwnvec'9
Excvhanygs Applicasien (Olstrict Court, Waser Divislon Ne. 5, State of Colorado,
Caze Ho. J7CHITE) Iac, and hoyaby ls, CRANTED,

Inaamuch &8s the ¢ourt has granted summary judgment agalinst Danver, that
applicasion Ls dismissed with prejudics; Daenver*s Exchanga Appllcatlon is

dismissed without prajudice. Each party shall besr his/its own costs.

ENTERED at Denver, Colorado this I)?!_“.. day of February, 1930, nunc pro_

tunc as of Ogtober 23, 1989,
BY THEY COURT:

Alfred io Arra), Judgﬂ :T‘

United States plecrlict Court
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GRAND VALLEY WATER MANAGEMENT STUDY:
A CARROT OR A HAMMER?
Robert E. Norman' £/7 f"l’]

© ABSTRACT

The 15-Mile Reach of the Colorado River lies between Palisade, Colorado,
and the confluence of the Colorado and Gunnison Rivers near Grand Junction.
It is an important babitat for the endangered Colorado squawfish and razorback
sucker, Recovery of these fish will require nearly optimal habitat conditions.
Modification of the Government Highline Canal system would facilitate water
management efficiency and thereby help maintain habitat conditions. Salinity
control improvements have successfully decreased secpage from the system,
but are lacking in ways to improve water management capabilities in the canal.
The Grand Valley Water Users’ Association (GVWUA) operates the canal and
continues historic operation patterns since salinity improvements have not
included facilities needed to maintain necessary water surface elevations on
major portions of the canal system. To overcome this it has been proposed to
automate the canal, install water surface elevation control structures (check
structures) and formulate a new water management strategy for the system.
Through canal system improvements it may be possible for the GVWUA (o
continue to meet its water delivery commitments, and also redirect some water
to the Grand Valley Power Plant, and, ultimately to the 15-Mile Reach. Side
channel storage would further help GVWUA meet short-term peak demands
without increasing river diversions.

INTRODUCTION

Central 10 the "New Reclamation” is water management and Reclamation’s
increased emphasis on the environmental effects of our projects. The Grand
Valley Water Management Study encompasses this entire arena. The study
will address a new water management strategy for one of Reclamation’s first
projects, the operation of some of our reservoirs, and efforts to help with the
recovery of endangered fish. The study stemmed from Reclamation’s partici-

'Planning Team Leader and a member of the Water Acquisition
COl‘nm:.tt?e of the Recovery Implementation Program for the Endan-
gered Fish Species of the Upper Colorado River Basin, Bureau of
%gglamgtlon, Grand Junction Projects Office, Grand Junction,

oradg.



pation in the Recovery Implementation Program of the Endangered Fish
Species of the Upper Colorado River Basin.

BACKGROUND

Recovery Implementation m

In the late 1970’s, the Fish and Wiidlife Service (FWS) determined that new
water projects could jeopardize the continued existence of listed endangered
fish species. This determination threatened to embroil interested parties in a
confrontation which was likely to delay progress toward recovery of the listed
* species and create uncertainty for future water resources development. To
avoid this, an Upper Colorado River Basin Coordinating Committee was
formed in 1984 to identify reasonable alternatives that would preserve the
species while permitting water resources development to proceed. The
Committee identified five areas of activities which they felt were needed to
protect and recover endangered fish species in the Upper Colorado River
Basin. One of these activities is habitat development and maintenance, of
which, flow is a crucial element. The Recovery Implementation Program is
overseen by the Implementation Commitice consisting of representatives of
environmental and water user groups. In January 1988, the Governors of
Colorado, Utah, and Wyoming; the Administrator of the Western Area Power
Administration; and the Secretary of the Interior executed a cooperative
agreement to carry out the activities of the Recovery Implementation Program.

Grand V ‘Water Manageme: d

The Grand Valley Water Management Study consists of three areas; technical,
institutional, and Jegal. Improved system efficiency is only possible with the
success in all three areas. This paper will not delve into technical and legal
issues but will look at some institutional issues. The beneficiaries of the
proposed improvements are the endangered fish with the water users realizing
some indirect benefits through further system improvements.

General

The 15-Mile Reach provides significant in that it is habitat for at least two
endangered fish species. Flows necessary for recovery have been identified in
the reach; however, decreed irrigation diversions immediately upstream from
the reach frequently deplete these flows below recovery thresholds.

It appears that modification and improvement of the Government Highline
Canal system will facilitate enhanced water management and provide additional
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flows to the 15-Mile Reach. Recent improvements to major portions of the
canal system, through the Colorado River Salinity Control Program, decrease
the changes required to implement this proposal, While salinity control
improvements have successfully reduced seepage from the system, they have
not addressed canal system water management. Consequently, the GVWUA
must continue historic operation patterns since salinity improvements have only
replaced historic facilities and have not addressed water management efficien-
cy. However, it appears with ¢anal system improvements it would be possible
for GVWUA to decrease administrative spills and either deliver more water to
the Grand Valley Power Plant and ultimately to the 15-Mile Reach or when all
needs are met, divert less water from the river.

Those familiar with Colorado water law will recognize the legal challenges of
such a proposal. In general, water no longer needed for beneficial uses within
a system becomes water of the state and is available to other water users. To
benefit the endangered fish, it will be necessary to prevent other users from
diverting and using any water made available through increased system
efficiency. Resolution to this challenge is not within the scope of the Grand
Valley Water Management Study and will not be specifically addressed.

cation

The study area is located in the Grand Valley of Mesa County, in west-central

Colorade. The communities in the project area are Palisade, Clifton, Grand

Junction, Fruita, Mack and Loma. Mesa County’s population is approximately
100,000, with Grand Junction being the largest urban center, Agribusiness
generates $39 to $51 million annually within the county with peaches, apples,
pears, cherries, hay, feed grain and onions as major crops. Grard Junction
has an official elevation of 4586 feet (1398 meters).

The Grand Valley Project (Refer to Fig. 1)

Located in the Grand Valley, the Federally owned Grand Valley Project serves
two active divisions: the Garfield Gravity Division, operated and maintained
by the GVWUA under contract with the United States; and the Orchard Mesa
Division, operated by the Orchard Mesa Irrigation District. Water is diverted
from the Colorado River into the Government Highline Canal at the Grand
Valley Diversion Dam, about 8 miles (mi.) (12.9 kilometers (km)) upstream
from Palisade, Colorado. Although not part of the Grand Valley Project,
water for Mesa County and Palisade Irrigation Districts is also diverted at the
dam. The Garfield Gravity Division includes the Grand Valley Diversion Dam
and the Government Highline Canal and lateral system. The Orchard Mesa
Division includes the Colorado River siphon, the Orchard Mesa Power
Canal,the Grand Valley Power Plant, the Orchard Mesa Pumping Plant and the
Orchard Mesa Canal system.
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The Orchard Mesa Division: The Orchard Mesa Irrigation District (OMID)
operates and maintains the irrigation facilities in the Orchard Mesa Division
delivering water to approximately 4,800 water users. The irrigated acreage of
the OMID is approximately 6,900 acres (ac) (2790 hectares (ha)). The
Orchard Mesa Division is located on the south side of the Colorado River.
‘Water for the Orchard Mesa Division is diverted through the Grand Valley
Diversion Dam and is conveyed through the Government Highline Canal up to
the bifurcation at the inlets of Tunnel No. 3 and the Colorado River siphon.
At the bifurcation, the water destined for the Orchard Mesa Division goes
through the Colorado River siphon to the OMID Power Canal. About 17
cubic feet per second (ft*/s) (0.5 cubic meters per second (m*/s)) is delivered
directly from the canal to irrigated lands. At the end of the power canal, the
water is delivered to the OMID Pumping Plant and the Grand Valley Power
Plant.

The pumping plant consists of four hydraulically driven pumps which pump
water into two different canals. The canals, totzlling about 34 mi. (55 km)
deliver water to 37 mi. (59 km) of privately owned and operated laterals. The
four hydraulically driven pumps use about 272 ft*/s (7.7 m%/s) to pump 171
ft'/s (4.8 m*/s) onto irrigated lands. The 272 ft’/s (7.7 m’/s) used to power
the pumps normally returns through the pumping plant/power plant tailrace to
the upstream end of the 15-Mile Reach.

The power plant consists of two units with one or both units operated depend-
ing on the available supply of water. After going through the power plant, the
water is normally returned to the 15-Miie Reach,

At maximum irrigation-season diversion and usage levels, OMID can demand
up to 460 ft*/s (13 m*/s) for irrigation/pumping. The sum of all the water
rights which could be diverted at the Grand Valley Diversion Dam is approxi-
mately 1,720 ft*/s (48.7 m®/s), but due to a canal capacity constraint between
the diversion dam and Tunnel No. 3, only about 1,620 /s (45.9 m%/s) can be
diverted. This restriction limits the Grand Valley Power Plant to 310 ft*/s (8.8
m’/s) during periods of peak irrigation demand. At less than full irrigation
demand, up to 400 ft*/s (11.3 m%s) can be used to generate hydroelectric
power. The 90 ft'/s (2.6 m’/s) shortage (400 - 310) is due to the capacity con-
straint. Without this constraint, the Grand Valley Power Plant would receive
400 ft*/s (11.3 m*/s) throughout the irrigation season assuming water supplies
were available. Consequently, if irrigation demand in the Garfield Gravity
Division is reduced, up to 90 ft¥/s (2.6 m*/s) of conserved water could be used
for power generation.

The Orchard Mesa Division facilities also include a check structure and by-
pass channel located in the tailrace of the pumping and power plants and a
supplemental pumping plant downstream on the Colorado River.



Other Irrigation Systems: Two irrigation districts, Palisade and Mesa County
Immigation Districts, also receive water from the Government nghlme Canal
through a carriage contract. The operation of these systems is not included i in
the on-going Grand Valley Water Management Study.

The Garfield Gravity Division: Through the Garfield Gravity Division the
GVWUA delivers water to approximately 1,400 water users. The GVWUA
system serves approximately 24,000 (10,500 ha) of the 70,000 (28,300 ha)
irrigated acres in the Grand Valley. The Gravity Division’s Government
Highline Canal delivers water to 74 laterals 1otalling about 160 mi. (257.5
km). After completion of the Salinity Control Program, 30 mi. (48 km) of the
50 mi, (80.5 km) of canal will be lined and nearly all of the laterals are
scheduled to be placed in pipe.

As shown in Fig. 1, 45 mi. (72 km) of the Government Highline Canal is
divided into four sections. Beginning at the outlet of Tunnel No. 3 and
moving west, the sections are; the East End Government Highline Canal,
Middle Government Highline Canal, Stage One, and West End Government
Highline Canal. All of these canal reaches, except the Middle Government
Highline Canal, will be lined as part of the Colorado River Salinity Control
Program to control seepage. Plans are to place all laterals, including those
served by the Middle Government Highline Canal, in pipe.

East End Government Highline Canal: The first 10 mi. (16 km) of the

Government Highline Canal is referred to as the East End Government
Highline Canal (East End). The initial design capacity of the canal is about
850 ft'/s (24.1 m?s). This portion of the canal also serves the iands of Mesa
County and Palisade Irrigation Districts. About 120 ff/s (3.4 m¥/s) is deliv-
ered to the districts during the irrigation season. Portions of the East End
have been membrane lined with the remainder scheduled to be lined by 1996.

Middle Government Highline Canal: The next reach of the Govern-

ment Highline Canal is the Middie Government Highline Canal. The design
capacity at the-beginning of this section is 730 ft*/s (20.7 m*/s). The 20 mi.
(32 km) of canal delivers water to 54 laterals and about 12,300 ac (4,980 ha).
It is an unlined canal with no check structures. The required water surface
elevation in the canal is maintained by adjusting the amount of water in the
canal. The Middle Government Highline Canal is not scheduled for improve-

ment.

Stage One: The next 7 mi. (11 km) of the Government Highline Canal
is called Siage One. The design capacity of the beginning of Stage One is 360
fi’/s (10.2 m*/s). This section of canal delivers water 10 12 laterals and about
6,300 ac (2,550 ha). All the laterals in this section of canal have been placed
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in pipe. The canal is concrete lined and has four check structures which can
maintain the upstream water surface elevation regardless of canal flow.

West End Government Highline Canal; The last 8 mi. (13 km) of
canal is called the West End Government Highline Canal (West End). The

design capacity of the beginning of the West End is 160 ft*/s (4.5 m’/s). It
delivers water to 9 laterals and about 5,200 ac (2,100 ha). All the laterals in
the West End have been placed in pipe. The canal is membrane lined and has
four check structures which can maintain the upstream water surface elevation
regardless of canal flow.

WATER MANAGEMENT IN THE GARFIELD GRAVITY DIVISION

Only the relevant aspects of canal operation regarding the potential for water
management will be discussed. Operation of the current system is described
by the manager of the GVWUA as an art, The intricacies and "art” of daily
operations are extensive. This art is developed through years of observation of
how the system responds to various conditions. It is through this experience .
that the manager makes daily decisions on how the canal should be operated.
And it is the accumulation of this observed knowledge that makes the science
of water management unwelcome and difficuit.

Historic Water Management

During the early part of the irrigation season, about I April through 1 May,
there is usually an abundant supply of water in the Colorado River. During
this period, irrigation demand is often relatively low, Diversions into the
canal system are used to flush and load the system and to meet any early
irrigation demand. Typically, irrigation demand increases quickly and by
carly- to mid-May a full demand can be expected. With few exceptions, the
canal runs at or near capacity until irrigation demand begins to decrease
around mid- to late-August. From late-August to the end of October the
amount of diversion gradually decreases but is generally higher than irrigation
demand to keep the canal water surface elevation at required levels. Certain
water surface levels are required in the canal to provide water service to high
lands adjacent to the canal and to prevent damage to pipe laterals that can be
caused by air entering the pipelines. The air that enters the pipeline can
become trapped when the pipe inlets lose submergence and then are suddenly
resubmerged. This trapped air can cause dangerous pressure surges in the

pipeline.

Di-versions in excess of demand can be administratively spilled at the six canal
spillways or through the open laterals. It has been estimated that 60,000 acre-
feet/year (74 Mm’) of water are administratively spilled. This may seem high



but with a flow-through system without in-system storage and with the limited
number of check structures, significantly more frugal operation is not feasible
in light of delivery and water surface elevation control requirements. Histori-
cally, with 74 open laterals, it was possible to spill 2 small quantity of water
down each lateral rather than concentrate the spilis at the canal spillways.
Administrative water in a lateral was more readily available to irrigators® along
the laterals when an order was placed for water. This form of operation can
optimize the use of water while not requiring frequent adjustment of canal
spillway structures. Reduction of river diversions would reduce the amount of
administrative spills but does not provide the ability to meet the ever-changing
irrigation demand, :

One aspect of operation which makes canal diversion adjustment difficult is the
amount of time for a diversion adjustment to be delivered to the end of the
system. Due to the canal configuration, it routinely takes about 3 days for an
increased flow adjustment at the river diversion to reach the end of the system.
The system takes about 2 days to respond to a decrease in flow. So, if there
is a surplus of water within the system, it would take up to 2 days to decrease
the flow into the canal and by that time the surplus may no Jonger exist.

Temporarily deviating from the focus of this paper and addressing the legal
implications of the water management practice, the question arises at whether
this is a reasonably efficient management practice. This issue has been
addressed by the Colorado Water Conservation Board as follows:

"What “"reasonably efficient practices” means is central to state-
ments about the efficiency and waste involved in irrigation water
use. A common understanding is that beneficial use is a flexible
concept which tolerates whatever degree of "inefficiency” is
present in the prevailing irrigation methods of an area. . Courts
will Iikely be reluctant 1o require innovations with private in-

. vestment that force any advance beyond those prevailing meth-
ods. Likewise, the State Engineer can probably not require
state-of-the-art irrigation systems in an effort to reduce irrigation
water diversions,*?

Current Water Management

Ciosed pipelines have resulted in 2 major difference in administrative spill
_ patterns because closed pipe systems cannot be used as spillways. Conse-
quently, administrative spills are confined to the remaining open laterals and

| Colorado Water Conservation Board. January 22, 1992. AN ANALYSIS OF WATER
SALVAGE ISSUES IN COLORADO. Steve Miller. p. 6.




the six canal spillways. As of the fall 1993, 34 of the 74 laterals have been
placed in pipe. Over the next 5 to 7 years the remainder of the laterals are
scheduled to be placed in pipe further limiting the open lateral options.

Potential Water Management

In order to manage water more efficiently, it is necessary to make canal
adjustments quickly to meet demand and maintain canal water surface elevation
with a reduced flow of water in the canal. To meet the ability for quick
response, in-system storage and canal! automation are being evaluated; and to
maintain water surface elevation, additional checks are proposed. The amount
of water which could be conserved through these efforts has not been estab-
lished. As part of the study, the current system is being modelled and then
modelled system improvements will be evaluated.

Benefits of Water Management

Benefits of increased system efficiency are in three general areas: the water
users within the GVWUA system, other water users who divert from the
Colorado River or one of its tributaries, and finally the endangered fish.
There is a down side for those who have historically relied on lateral and
administrative spill releases for a water supply. Within the State water law
these users are entitled to the water only if it is there. There is no legal
obligation to continue administrative spills.

Benefits to GVWUA Water Users: The GVWUA water users should experi-
ence fewer periods when it is necessary to pro-rate the available supply to
their water users. When the demands exceed the system capacity, water users
lower in the system sometimes experience temporary shortages. With en-
hanced management and off-chanrel storage, it may be possible to meet these
short-term demands more effectively.

If water conserved by enhanced water management can be redirected through
the Colorado River siphon, more power and more revenues can be generated.

The GVWUA would benefit from having the Middle Government Highline
Canfal improved as part of the Grand Valley Water Management efforts. This
section of canal is the only portion not included in the Salinity Control Pro-
gram.

As the State’s administration of the Colorado River intensifies, administrative
spills may be more closely scrutinized. Although the GVWUA sysiem has
progressed beyond “prevailing methods® due largely to the Salinity Controi
Program, these improvements would demonstrate GVWUA's diligence in
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/ progressive water management and likely prevent any possibie river adminis-
tration confrontation,

Benefits to Other Colorado River Water Users: The water rights, diverted at

the Government Highline Diversion Dam, are relatively senior on the Colora-
do River within Colorado. Consequently, under the priority system, these
rights can block upstream junior water users from diverting water from the
river. If the amount of water which was needed to fulfill the demand of Grand
Valley water users could be reduced, and the water is not used to meet flow
need of the endangered fish, then the impact to upstream water users would be
diminished.

Some upstream junior water users enjoy the benefit of reservoir storage.

When the Grand Valley Project would normally block these junior water users
from diverting water, the junior users can request siorage water. Again, by
reducing Grand Valley water requirements, more water could be left in storage
to further meet existing or future needs.

Benefit to the Endangered Fish: The two benefits above are common reasons
for more efficient waler management. A unique benefit in the Grand Valley is
related to the Jocation of where administrative spills return to the Colorado
River. As mentioned above, the laterals in the East End are not operated by
the GVWUA. Consequently, these laterals are not used for administrative
spills. In addition, the first spillway on the Government Highline Canal is
located at Indian Wash which flows into the Colorado River at the downstream
end of the 15-Mile Reach. Therefore, administrative spills at Indian Wash
would not benefit the flows in the 15-Mile Reach. However, if any excess
water were simply left in the Colorado River rather than being diverted into
the canal, the 15-Mile Reach would benefit.

The 15-Mile Reach has been labeled as important habitat for two endangered
fish species, the razorback sucker and the Colorado Squawfish. Desired flows
in this reach have been identified for recovery of the endangered fish. After
spring runoff the flows in the reach frequently fall below the target flows.
Reoperation of the Grand Valley Project could then help maintain desired
flows in the 15-Mile Reach.

HURDLES TO SUCCESS

Technical

The technical portion of the hurdles to success, that is, what 1mprovcments
should be made to the irrigation system and the new operational strategy, is
the most achievable. Since most of the canal and lateral system either has



been or will be improved as part of the Salinity Control Program, the cost to
implement system improvements will be limited to additional check structures,
automation, within-system side channel storage, and any additional cost the
GVWUA may experience for operation and maintenance of the improved
system.

Legal

Under State of Colorado water law, if you do not need your entire diversion
amount, the excess is simply returned to the "waters of the state.” The water
is then available to other water users for appropriation. This requirement does
little to encourage change or to undertake costly measures, such as check
structures and automation, 1o improve system efficiency. Water users who are
forced to buy water, have shortages of water, or pump their water often make
efficiency enhancements. However, due to the seniority of the water rights
held for use by the GVWUA and the ability to rely on storage releases, the
lack of water supply and the cost of water will not justify system improve-
ments.

Institutional

From the perspective of the GVWUA why should they desire to participate?
Are the improvements beneficial enough to the users or organization? The
improvements would require increased maintenance due to the additional new
structures and a perceived loss of irngation water rights. Their irrigation
system may be more stable with the improvements but they understand how
their system operates now. They have learned the "art” of their system.

_Is the GVWUA expected to feel some moral obligation to assist in recovering
the endangered fish? Under current water law, the benefits of the proposed
improvements are of such little value to the GVWUA that some form of
encouragement will be required. Will this encouragement be a "carrot or a
hammer?"

The Hammer

There is endless debate over whether Reclamation has a hammer to encourage
water users. The environmental community would most likely swear that we
do, the water user community would most likely swear that we don’t, and
would surely swear at us if we tried to use it. The debate focuses around the
fact that Reclamation holds title to the irrigation systems and, as in the case of
tshc Grand Valley Project, the water rights are in the name of the United

tates.



I am not confident that ownership provides a mechanism to facilitate participa-
tion. According to a court case cited in research conducted by Dr. Lawrence
MacDonnell, ownership does not appear to completely rely on who owns
water rights. MacDonnell summarizes the case by stating, ... "the U.S.
Supreme Court has analogized the water delivery functions of federal reclama-
tion facilities to that of a water carrier. Even though the U.S. may hold the
state water rights governing the diversion and use of the water, it does so as
an agent for those who apply the water to beneficial use,"?

The threat of future consultation under Section 7 of the Endangered Species
Act and the potential for a jeopardy opinion is thought by some to be a
significant "hammer."” While this threat is real, I do not believe the use of this
or any other hammer would be in the best interest of either the water users or
the endangered fish. It might be possible to force the GVWUA to sacrifice a
certain quantity of water. Attempting to quantify "forced" savings would lead
to conservatively low estimates. Consequently, even though the GVWUA may
be able to save more water than a ¢conservative estimate, there would be no
motivation for them to do so.

A hammer may work to a degree, but the most modemn canal improvements
applying state-of-the-art technologies will not save a drop of water. The
operators of the systems must desire to save water in order to reap the greatest
benefits in water use efficiency. A hammer may be able to force compliance,
but it will not create a desire to maximize benefits.

The Carrot

It is from this reference that we need to address the "why" or find the carrot
for water user participation in water management and, ultimately, water
savings. For an irrigation system which has been almost completely improved
through the Salinity Control Program, the incremental benefit of automation 1s
minimal. In fact, the general mood with the water users is that automation is
a liability. There are some benefits derived from within system storage and
the corresponding ability to meet short-term peak demands.

It is technically possible to continue to divert historic amounts of water but to
deliver a larger portion to the Grand Valley Power Plant. More power could
then be generated which would result is more revenue for the Grand Valley
Project. The water used to generate the additional power would retum to the
Colorado River at the upstream end of the 15-Mile Reach.

* Natura] Resources Law Center. December 1991, Facilitating Voluntary Transfers of

Bureau of Reclamation-Supplied Water, Volume 1, Lawrence J. MacDonnell, Richard W,
Wahl and Bruce C. Driver.



One GVWUA request that the Salinity Control Program has been unable to
meet is lining the Middle Government Highline Canal. The managers of the
Salinity Control Program have decided to indefinitely defer lining this portion
of canal due {o the unacceptable cost-benefits ratio. This will be the only
portion of the canal not lined downstream from Tunnel No. 3. The GVWUA
see this as a weak link and a detriment to their operation. It appears feasible
to cost share lining this portion of the canal between the endangered fish
program and the salinity program. This could be done by determining the
maximum amount the salinity program would be willing to pay for the im-
provements and then having the endangered fish program pay the balance.

It may be possible to justify these improvements because, from an operational
standpoint, these improvements would enhance the water management options
and would Jead to more water savings., In addition, initial studies indicate that
the check structures would elevate the water surface in this portion of canal.
Due to the enlarged wetted perimeter associated with the increased elevation,
increased seepage is expected, Since the increased elevation would be wetting
upper portions of the canal which have never, or infrequently, been wetted,
the seepage rates are expected to be high, This increased seepage would be
detrimental to salinity controi and would reduce management opportunities.

There is a quiet mutual lack of trust between the water user and environmental
communities. It is doubtful that the environmental community would tolerate,
much less encourage, using recovery program funds to improve irrigation
facilities on the hope that water would be saved. At the same time, until the
improvements are complete, actval savings would be hard to determine.

Actual savings would be partially dependent on the desire of the water users to
save. Given enough encouragement, water users may be willing to construct
on-farm irrigation improvements to further save water or even change cropping
patterns to those crops which consume less water.

The most evident system of encouragement is financial. With this in mind a
possible solution would be to pay the GVWUA on a per unit of volume saved.
To provide up front funding of the large canal improvements, it may be
possible to provide a low interest loan. Payments for water savings could then
be used to pay off the improvement loan. If more revenue is generated by
saved water payments than is needed to service the loan, the excess could be
used to accelerate loan payments, pay for on-farm improvements, pay for
additional system improvements, help pay for operation and maintenance cost
for the existing system, or help pay for additional operation and maintenance
payments associated with the salinity program facilities.



CONCLUSION

Technically, saving water within the Grand Valley Project is possible. The
legal challenges will be monumental and costly, but also achievable. The
institutional challenges will require effort and the desire from all sides to find
a workable solution to this unique opportunity. The environmental community
and water user community will need to gradually develop trust. The only
apparent form of hammer the water users’ have is resistance. It would be
possible to defeat this strategy with a larger hammer but the political expense
and the amount of time required, would be detrimental to all, especially the
endangered fish. But a carrot could result in more water efficiency and would
not alienate water users throughout the rest of the state in future recovery
efforts.
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MEMORANDUM OF UNDERSTANDING Final Draft
NO. 4-FC-40- January 5, 1994
CONCERNING

GRAND VALLEY WATER MANAGEMENT OPPORTUNITIES

l.  Background

The Recovery Implementation Program for the Endangered Fish Species in the Upper
Colorado River Basin has identified the 15-Mile reach of the Colorado River between
Palisade, Colorado (Grand Valley Irrigation Company diversion structure) and the Gunmison
River as important habitat for the Colorado squawfish and razorback sucker.

Recovery efforts have focused on providing a dependable water supply for this reach
of the river. Omne pussible source of water 10 suppiement the flows in the 15-Mile Reach

might resuit from the operation of the Bureau of Reclamation’s Grand Valley Project.
Consequently, the recently adopted Recovery Impilementation Program Recovery Action
Plan (RIPRAP) inciudes the Grand Valley Water Management Study as one of the water
related elements to be completed by September 1996. -

To explore the techmical, legal and policy issues associated with a different operation
a diversified group of water interests are sponsoring the Grand Valley Water Management
Study. This group represents municipal, industrial and irrigation watcr users on both the
cast and west slope as well as Federal and state agencies.

Tue primary questions :hat need to be answered aie:

A What modifications are necessary to the existing canal svstem which would permit
a different canal operation;

B. Quantification of the amount of water which could be conserved through structural
and the corresponding operational modifications of the system:;

C. What are the proposed uses of the conserved water; and,

D. What are the legal and institutional issues that need to be resoived to protect the
conserved water to enhance flaws in the 15-Mile Reach.

II. Sponsors

The swdy proposed under this Memorandum of Understanding (MOU) will be
prepared by the Bureau of Reclamation under its General Investigations Program which
requires a 50 percent non-Federal cost share. The Federal, state and local agencies and
water user organization in the cost-shared study include:

- Bureau of Reclamation

- Grand Valley Water Users Association (GVWUA)

- Colorado Department of Natural Resources (DNR)
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- Colorado Water Comcﬁaﬁon Board (CWCB)
- Colorado Division of Water Resources (DWR)
- Colorado River Water Copservation District (CRWCD)

- Denver Water (DW)
- Northern Colorado Water Conservation District (NCWCD)

By participating in this study, no Sponsor is making an endursement of, ur comnitment
to support any change in the operation of the Grand Valley Project or any changes in the
uses of the decreed water rights of the Project.

0. OQutline of the Study
The proposed study will be conducted in three phases.

Phase 1 - The primary participants of the initial phase will be GVWUA and
Reclamation. This phase will inciude an appraisal-level analysis of the aiternatives
available to modify and reoperate the project as well as a preliminary assessment of
the economic, financial, environmental and institutional viability of each option. This
will involve modeling the imrigation system and evaluating improvement options.
Reclamation and GVWUA began work on the Phase I in Fiscal Year (FY) 1993.
Reclamation and the GVWUA will continue modeling and monitoring of
administrative  spills as part of this MOU. As formal work on the Phasc II begins,
Phase I may be modified to address technical questions associated with legal or
institutional issues. The results of this phase will be a recommendation of proposed
mocifications, modificaion costs, quantification of tie voiume of conserved water, and
a proposed operation for the improved canal system.

Phase II - All Sponsors will participate in the second phase which will include an
analysis of the legal and institutional issues concerning the protection of conserved
water to enhance flows in the 15-Mile Reach. This phase will begin in February 1994
and will continue tbrough caiendar year 1995. During the first step of this phase the
study Sponsors will develop a detailed work plan for evaluating the legal and
institutional issues and provide recommendations for resolution.

Phase III - If a viable plan is identified in the first phase and a proposed solution to
the legal and institutional issues can be identified in phase two, then the study will
advance to the third phase. During the third phase Reclamation will prepare a
feasibility-level Planning Report/NEPA compliance document while all study Sponsors
implement the resolution to the legal and institutional issues. If a viable alternative
is identified, the final implementation of this study is scheduled to be complete by
September 1998.
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IV. Study Schedule
The Grand Valley Water Management Study is one of the elcments of the Recovery
Impiementativn Prugram Recovery Action Plan (RIPRAP). The RIPRAP is a detailed
long-term plan developed by the Recovery Program which identifies activities and schedules
negessary ta recover the endangered fish. The impiementation of this study is scheduled to
be compiete in the RIPRAP in September 1998, The schieduic for the activities listed below
would permit completion of this study within the RIPRAP expectations.
Study Schedule _ .
Smdy Phase FY94 : FY9% : FY9% FY97 i FY9
. Jnplementztion
V. Funding
A. This MOU will be used to account for the resources the various organizations may
invest to facilitate this process. Anticipated funding by organization is shown in the
funding table. All non-Federal funding will be in in-kind services. No transfers of
funds are anricipated under this MOU.
Funding Table
Agency FY 94 FY 95 FY $6 Total
GYWUA $5,000 $6,500 35,000 $16,000
@ CWi oo, 10,000 12,000 10,000 32,000
7, A 10,000 12,000 10,000 32,000
CD 15,000 20,000 15,000 50,000
DW 5,000 6,000 5,000 16,000
NCWCD 5,000 6,000 5,000 16,000
Reclamarion 20000 62,500 22000 162,500
i — 1000 125,000 100,000 325,000
- e WULLTELIUIDDE ¥ 1. ¢ 101 0 nd i - T he ardimetan
compistion of the detailed m’:imforpha:u. mmmm;‘m’- meziown
b
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B. Cost Ceiling

Total expenditures either in in-kind services or cash contributions shail nat exceed
$325,000, unicss modified under the terms of Section VI of this MOU.

C. Cost Sharing Guidelines

1 Cost sbaring may consist of: ‘

a. Charges inanrred by each Sponsor as project costs. (Not all charges
require cash ontlays by the Sponsor during the project period: examples are
depreciarion and use charges for building and equipment.)

b. Project costs represented by services and real or persnmal property, Gr use
thercof, donated by other non-federat public agencies and institutions, and private

¢. All conuibutivas, buth cask and in-kind, shail be accepted as part of the
Sponsor’s cost sharing and matching when such contributions meet all of the
following criteria:

(1) Are verifiable from the Spopsor’s records;

(2) Are not inciuded as-contributions for any other federally-assisted
programy; and

(3) Are necessary and reasonable for proper and efficient

accomplishment of project objectives. .

2, Inokind services wouid inciude cousts incurred for meeting attendance at
Recovery Implementation Program or other meetings which specificaily address
this project. Institutional or legal work on water right analysis or other issues
which address this siudy. In-kind services will inciude ail compensation paid Dy
an organization for services of employees rendered during the period of the
award. It includes but is not limited to saiaries. wages, director’s and executive
committee member’s fees, travel, fringe benefits, and pension plan costs.

3. Trawel cosis are the expenses for tansportation, lodging, subsistence, and
related items incurred by employees who are in travel status on officiai business
of the orgamization. Such costs may be charges on an actnal basis, on a per diem
ar mileage basis in lien of actual costs incurred, or on a combination of the two,
provided the method used resuits in charges consistent with those normatly

allowed by the organization in its regular operations.
YL Modifications
This MOU may be modified by mutual agreement of all parties signatory thereto. Any
modificatior 10 this MOU shall be confirmed in writing and executed by the authorized
signatory officials prior to performance of the modification.
VIL Terminazion

Any party may terminate its involvement in this MOU upon thirty (30) days written
notification to all other parties.
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L Introduction

A provision of the Water Conservation Act of 1991, HB 91-1154, directed the
Colorado Water Conservation Board (the "Board" or "CWCB") to "conduct an analysis of
water salvage which may result from federal programs, including salinity control, and report
its findings to the General Assembly by January 1, 1992." Section 37-60-106.5, C.R.S. This
report presents the analysis conducted by the Board and the findings are hereby transmitted
in fulfillment of the initial obligation to report to the General Assembly. Since HB 91-1154
did not contain specific instructions concerning the scope of the analysis, this report assumes
the General Assembly was interested in a broad overview. CWCB anticipates that the
General Assembly may seek additional follow up information after reviewing this report and
would welcome an opportunity to work further on the complex issues raised by efforts to
salvage irrigation water and more generally improve the efficiency of water use in Colorado.

Staff initially focused the analysis on recent proposals (HB 91-1110, SB 86-126; see
Appendix A.) brought before the General Assembly to modify or clarify the law regarding
irrigation efficiency improvements. Those proposals sought to recogmize or create a
transferable water right based on reduced irrigation water use. It was believed that such a
right would provide an incentive for existing users to improve the efficiency of their systems.
Comparing between the bills highlighted a key problem in irrigation efficiency improvement
proposals, namely whether a credit to the original appropriator should be based on
reductions in historical consumptive use, or the larger volume of water represented by
changes in diversion rates.

Following initial discussions, the Board decided to expand the scope of the analysis to
include a variety of activities being considered that might better conserve and manage the
quality and quantity of surface and groundwater water available for current and future use
statewide in Colorado. If specific rights to salvaged or saved water are to be recognized or
created a balancing of complex factors must be undertaken. Accordingly, this analysis
considers water salvage within the context of better use of scarce water resources and
presents the interrelated technical, legal, and environmental issues that must be weighed.

The Board understood that an underlying reason for the General Assembly's request
was a concern with the water development issues arising on the Colorado River near Grand
Junction which HB 91-1110 sought in part to address. The Board recognized that competing
demands for Colorado River water and the current activities of the Federal Salinity Control
Program in the Grand Valley had created a situation requiring closer examination. Thus
a second report has been prepared, addressing salvage potentials and water supply options
in the Grand Valley. That supplemental report presents water salvage issues in a more
concrete setting, and may lead to discussions of a negotiated solution to that particuiar
situation.
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The analysis herein, focuses on water use efficiency improvements and disposition of
the water which may resuit from such activities. The terminology, both legal and technical,
and the processes used to improve irrigation efficiency in particular, and other uses more
generally, are described. Federal programs which may produce salvage water, as well as
other stimuli to more efficient use are presented. The current legal framework surrounding
water use and efficiency changes is reviewed. The resource impacts of changing water use
efficiency are then described in general terms. Finally this analysis sets out what the Board
believes to be the major policy questions and issues to be resolved through the legislative
process.



Il Description and Definition of Water Salvage

Water salvage generally connotes a scheme where irrigation water use is reduced by
using more efficient delivery and application methods. Salvage measures usually involve
recovery, transfer, and use elsewhere of the water made available by the reduced irrigation
use. Recent salvage bills provided that the original irrigator would retain the legal rights,
including the priority date, for some portion of the recovered water, and allowed sale of it
as an incentive to make the improvements to his delivery system.

Much of the debate over water salvage indicates that imprecise use of terminology
creates needless confusion and often obscures the real policy considerations. A better
evaluation of the role of salvage will be fostered by the use of consistent language and an
understanding of irrigation water use. An irrigation water budget which identifies and
quantifies water in the various stages as it passes through the hydrologic cycle is a useful
tool to illustrate the terminology and physical processes related to irrigation water use.

A. Irrigation Water Budget

Examples of water use from a typical unimproved and improved irrigation system are
shown in Appendix B. Water in its various locations can be quantified and tracked on a
daily, weekly, monthly, or annual basis. A tabular quantification of the annual water
budgets for the illustrated 'systems is shown in the accompanying table. A water budget
becomes more complex if done on a short term basis because water moves through different
parts of the system at different rates, Generally, water is stored in the soil and groundwater
systems while stream diversions are taking place, and then returns to the stream from
ground storage much later in the season. In a very large system diversions can occur several
days prior to farm deliveries due to of the transit time required to move water through the
canal and ditch system. With sufficient information about the ditch, soil, and groundwater
systems these storage and time lag effects can be accurately computed. On an annual basis
they tend to average out and can be ignored, unless precise timing of competing needs is
important,

A review of the water budget indicates that after the initial headgate diversion losses
of water from the delivery system begin to occur. These losses reduce the amount of water
arriving at, and available for use by, the irrigated crop. Losses decrease the overall
irrigation efficiency, measured as the ratio of crop use to headgate diversions. When losses
occur between the headgate and the farm they are called conveyance or transit losses. After
turnout to a particular farm field losses are referred to as field or on-farm losses.

Some of these losses are consumptive, meaning the water is permanently lost from the
system and can not be recovered elsewhere in the basin. When water is consumed it is no
longer available for other uses and the water supply is depleted or reduced by the actual
consumptive use. Consumptive losses include: evaporation from water surfaces in ditches,
ponds, and puddles on the farm, seepage which percolates into geologic zones not



hydraulically connected to the surface stream, and transpiration by non-agricultural
vegetation along ditches and on the perimeter of cropped areas. These types of losses will
be cailed "incidental" or "nonproductive" consumptive use in this analysis because they are
unintended results which produce no economic gain for the irrigator. While these losses are
not intentional, neither are they completely avoidable under practical irrigation techniques.
Since part of this consumption of water occurs during the necessary process of moving water
from the stream to the point of use, it probably can not be considered a non-beneficial use.
The user receives benefit from these losses because they allow for a practical method of
delivering his crop water needs.

A second category of losses illustrated in the water budget results in return flows,
water returning to the stream from which it was diverted. These losses include deep
percolation from ditches and fields into tributary aquifers, necessary or accidental water
spills from the distribution systern, and tailwater or unused irrigation water which runs off
of the irrigated acreage. Since these losses can frequently be observed and can be as high
as 50% of the amount diverted they are cited as indicating the waste and inefficiency of
irrigated agriculture. However, by definition this water returns to the stream and is
available for use by downstream appropriators, thus the pejorative term "waste” should not
be automatically applied. To decide if water is "wasted" the observer must determine
whether any other use (decreed or not) is deprived of water due to the losses resuiting from
the irrigator's actions, and whether or not those losses are reasonable and necessary. Often
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return flows help meet the late season water supply needs of other users. In the South <~

Platte basin return flows get re-diverted as they move downstream and used some three
times before reaching Julesburg,

The remainder of the water diverted for irrigation is available for consumptive use
by the crop. This use involves root uptake of soil water delivered to the crop's root zone,
and subsequent evapo-transpiration by the plant and incorporation into the plant tissues.
This consumptive use is the ultimate beneficial use for which the diversion was made and
represents the bulk of the depletions caused by irrigation.

When certain irrigation techniques are employed more water is delivered to the root
zone than can be used by the piant or stored in the soil, Deep percoiation occurs whenever
gravity moves water from soil that is too wet, to a level below which a crop's roots can no
longer reach it. This water continues moving downward until it reaches the water table,
signifying the presence of an aquifer. Once in an aquifer (either seasonal or permanent)
deep percolation water normally begins moving toward the stream from which it was
diverted, unless an intervening geologic barrier creates an isolated basin of non-tributary
water. Inregions where the soil and/or the irrigation water supply contains salts some deep
percolation is necessary to maintain a salt balance in the soil. Extra water is intentionally
applied to the field to leach out salts deposited in the soil from previous irrigations.
Leaching carries the salt below the root zone where it will not hinder plant growth. Much

of this saline deep percolation water eventually drains back to the surface water system as
return flow.



As illustrated by the water budget, an irrigation diversion results in depletions or
consumptive uses and return flows. Depletions can be further divided into intentional,
productive consumptive use and incidental, non-productive consumptive use. Return flows
may be direct (over the land surface) or more typically by underground flow following deep
percolation.

B. Definitions:

As the water budget demonstrates there can be a variety of water supply changes that
occur when irrigation efficiency is improved. It is important to be precise when discussing
a particular increment of the water involved. Terms must be consistent with accepted legal
and technical understandings. For that reason a glossary of legal and technical terms used
in describing water salvage and conservation is provided as Appendix C. The key technical
terms have already been discussed in the water budget description. These include
conveyance loss, depletion, deep percolation, evapo-transpiration, root zone, soil moisture,
and return flow. Legal terms will be discussed in Section IV below.

The terms "salvaged”, "conserved’, and "saved" water have been given specific
definitions in legislation brought before the General Assembly. These are:

saved water - “the amount of water which has been available to a direct flow water
right in priority, and which an applicant claims will no longer be
needed for diversion at the applicant's headgate because of
modernization ..." HB 91-1110 (House Committee on Agriculture,
Livestock, and Natural Resources Report January 31, 1991.)

salvaged water -  "water which is part of an appropriated water supply that would be lost
to users of the water source as a result of evaporation, transpiration,
seepage, or otherwise and which is comserved or otherwise made
available to beneficial use... The difference between historical
consumptive use and post-salvage consumptive use shall determine the
quantity of salvaged water.” SB 84-161 (as introduced)

conserved water - "the quantative difference between the historic consumptive use of the
right and [the] lesser consumptive use ... no amount of water shall be
included which historically constituted waste, after taking into account
and giving effect to the then prevailing and accepted methods and
norms for the agricultural water use." SB 85-95 (as introduced); SB 86-
126 (as introduced)

Consistent with those definitions of "salvaged" water and "conserved” water and for the
sake of c!anty, we_m}l only use the term "salvage" to describe reductions in historical
consumptive use, signifying the retrieval of water previously lost to the system through



evaporation, evapotranspiration, or deep percolation to non-tributary aquifers. Likewise,
the term "saved water" will be used to describe the larger increment of water produced by
changes to historical diversion rates made possible with efficiency improvements.

C. Methods of Improving Irrigation Efficiency

An accepted measure of overall irrigation efficiency is the ratio of crop consumptive use
to gross headgate diversions. This efficiency can be improved by either reducing diversions
or increasing crop consumptive use {or by a combination of both), Generally, the expanded
use doctrine limits adding new consumptive uses to a decreed Colorado water right. In
some circumstances, such as when an irrigator who historically has never had enough water
to satisfy his crop needs becomes able to get more water to his existing acreage, increased
consumptive use is allowed. Efficiency changes considered herein will focus on the more
common means of increasing irrigation efficiency - reducing losses thereby reducing the
diversion side of the efficiency ratio.

Often, an increase in efficiency is endorsed as a reduction in "waste” without an attempt
to define the term "waste". As already shown, non-consumptive losses generate return flows
which are used by others and such water is not necessarily wasted. While frequently an
increase in irrigation efficiency is promoted as conserving water supplies and in the public
interest, such generalities fail to recognize the intricate movement of water within an
irrigated region. Further, it is tempting to classify conveyance losses as non-beneficial uses
of water, but, in fact, such water actually serves the necessary and beneficial purpose of
moving the remaining water to its place of need. It is only when the method of conveyance
is not "reasonable and appropriate under reasonably efficient practices” that these losses
should be characterized as "non-beneficial.” Section 37-92-193(4), C.R.S.

What "reasonably efficient practices" means is central to statements about the efficiency
and waste involved in irrigation water use. A common understanding is that beneficial use
is a flexible concept which tolerates whatever degree of “"inefficiency” is present in the
prevailing irrigation methods of an area. Courts will likely be reluctant to require
innovations with private investment that force any advance beyond those prevailing methods.
Likewise, the State Engineer can probably not require state-of-the-art irrigation systems in
an effort to reduce irrigation water diversions. However, the legislature, as the best arbiter
of public perceptions and desires, may be in better position to balance policy questions and
decide to move water users towards more efficient practices. It can do so by providing
incentives (funding or creating a marketable right as proposed in the salvage bills) or by
regulating (i.e., by declaring which "reasonably efficient practices" are necessary or otherwise
tightening the definition of beneficial use). Similar approaches have already been applied
to municipal users, i.e., firancial and technical assistance on the one hand and mandatory
plumbing code revisions containing maximum fixture demands on the other.

~ Absent regulation, current conditions give some incentives for irrigators to make
improvements to their systems. Some of the reasons cited by irrigators who have made



efficiency improvements include the labor savings which result from modern delivery and
application systems, lower chemical (fertilizer and pesticide) and water costs when
application rates are reduced, fear of liability resunlting from open and/or leaky ditches,
concern with local groundwater quality, increase available water supply to improve crop
yields, and availability of finanecial assistance through existing federal and state programs.

Specific practices employed to reduce irrigation diversions generally effect both non-
productive consumptive use and the return flow component of the irrigation water budget.
Certain measures can have a larger impact on reducing incidental consumptive use than
others. Ditch evaporation can be reduced by combining parallel ditches and replacing
ditches with closed conduits, such as pipes. Reservoir operations can be modified to reduce
evaporation. Field evaporation can be reduced by delivery methods that get water into the
crop root zone faster than traditional flood irrigation methods, thereby reducing the amount
of water exposed to the atmosphere. Phreatophyte consumptive use can be reduced or
eliminated by clearing and cutting, or ditch lining which limits seepage into non-cropped
areas and eliminates seasonally high water tables. Irrigation management, which involves
the closer timing of irrigation deliveries to soil moisture content and ¢rop needs, is also
capable of reducing field evaporation and phreatophyte growth.

Non-consumptive losses are usually reduced by ditch lining and on-farm practices which
reduce seepage and thereby deep percolation. Reuse of tail water from pump back pits will
reduce diversions and return flows. Generally any method capabie of reducing consumptive
losses will aiso impact deep percolation and return flows 10 some extent.

The water budgets displayed in Appendix B represent the before and after conditions for
two areas in Utah where irrigation improvements are proposed under the federal salinity
control program. The improvements will mainly consist of replacing flood irrigation
practices with sprinkler systems. Some minor ditch lining will also be provided. These areas
historically have experienced short supplies due to junior water rights. Here, consumptive
use (but not irrigated acres) will actually increase after the improvements are installed. The
examples demonstrate the relative magnitude of the changes in non-productive consumptive
use and return flows before and after a salinity project. Case III presents a calculated
irrigation budget for each area with crop consumptive use held constant, The Case HI
budgets represent the situation that would occur if an area already had a sufficient or full
water supply based on senior rights and did not experience shortfalls to existing irrigated
acreage.

Comparison of the figures reveals that non-productive consumptive use by phreatophytes
and evaporation can be reduced by as little as 1% up to 6% after a system is improved.
Deep percolation and tailwater that return to the stream can be reduced, allowing
reductions in diversions of up to 25%. Irrigation efficiencies are improved from below 40%
to above 50%. In case II for the Uintah area, the amount of water deemed "conserved" or
"salvaged” under the definitions previously set forth is only 420 af /year, or a half percent of



pre-improvement diversions. In that same case the amount of "saved water", measured as
the difference in diversions, is 6,310 af/year, representing 8% of pre-improvement
diversions. The amount of "saved water" actually available for new uses or transfer would
depend on the legal status of the 12,000 af of reduced return flows in that particular setting.
The difference between 420 af and 6,310 af (or 2,005 af and 18,190 af in Case III) highlights
the distinction between salvaged and saved water.

While other improvement projects using a different mix of strategies will have different
results, the order of magnitude and relative quantities in the example indicate an important
distinction between "salvaged water" and "saved water”. Generally, opportunities to reduce
consumptive use are limited and do not appear capable of adding large quantities of new
supplies to a watershed. Since the volumes of salvaged water are relatively small, a
proposed transferable salvage water right may not create the economic incentive envisioned.
The salvage water in the examples would come at a high price, ($300-600 per year per af},
and may not provide a viable supply of new water. However, in the examples saved water
appears to be available at an annual cost of $35 to $125 per af.

D. Municipal and Indusirial Water Use Efficiency

Discussion of efficiency improvements and water salvage generally target irrigation use
simply because agriculture makes 90% of the water diversions in Colorado. However, it
would be misleading to imply that municipal and industrial users do not also have
opportunities to improve their use efficiency. While some of the legal and economic issues
may be different for these users, the General Assembly may not want to overlook salvage
potentials available to non-agricultural users.

Municipalities are generally allowed to expand their use of decreed water rights in the
sense that they need not divert the full decreed amount immediately to claim it. The "great
and growing cities" doctrine allows a city to secure more water than it currently can use so
that it may meet anticipated future needs. By conserving water cities are able to stretch out
the time period over which they "grow into" their decreed rights, and forestall additional
facility construction and water rights acquisitions. When cities establish effective
conservation programs they are not inclined to transfer the saved increment to new uses.
Rather they retain any savings for their own future customers, a form of expanded use which
is allowed under Colorado law.

An additional reason municipalities do not need salvage rights is because a significant
portion of their water supplies are considered fully consumable. Supplies which come from
transmountain imports are considered developed water which is outside of the priority
system. Converted irrigation rights have already been reduced to historical consumptive use
during the change of water rights adjudication and can thus be used to extinction. With

these sources of water there is no real distinction between diversion rights and hlstorlcal
consumptive use.
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Industrial users divert and consume a small percent of the water used in Colorado. By
modernizing equipment and production methods these users could reduce their consumption
and/or diversion rates. Generally, they do so as a business decision spurred by several
market factors. Typical industrial uses are junior to agricultural rights and must purchase
existing rights to create firm supplies. To keep water purchase costs low, processes are
designed with conservation in mind. Additionally, industrial and municipal return flows are
subject to stringent permitting requirements under the Clean Water Act. To reduce
investment in expensive waste water treatment facilities, production processes are designed
and updated to minimize the amount of waste water produced. Still in a particular situation
the same arguments advanced in favor of an irrigation salvage or saved water right could
apply to older industrial plants.



ITI. Federal Programs Resulting in Salvage

HB 91-1154 directed that this analysis be limited to "water salvage which may result from
federal programs, including salinity control.” This limitation probably reflects the fact that
irrigation efficiency improvements are already being installed in the Colorado River basin
by the Federal Salinity Control Program. Participants in the salinity program were uncertain
as to the effect these improvements would have on their water rights. HB 91-1110 was an
attempt to clarify the status of their water rights after salinity improvements are made, and
to grant participants a state recognized right to claim and transfer water no longer necessary
for diversion as a resuit of the salinity program.

Another reason for limiting the salvage analysis to that resulting from federal programs
may have been a belief that a saved water right could thereby be limited to the Western
Slope. The major U.S. Bureau of Reclamation (USBR) projects, including the Colorado-Big
Thompson and Fry-Ark, make their diversions on the West Slope. During debate on HB
91-1110 it became clear that the bill would be more acceptable if it did not apply statewide.
The Arkansas and South Platte River basins were presented as extremely over-appropriated
areas with extensive reliance on return flows. By excluding these basins, but avoiding the
appearance of special legislation, the bill's chances were presumed to be improved.

Federal programs do have significant potential for generating saved or salvaged water as
described below. The extent of those programs is very broad however, potentially reaching
all corners of the State.

A. Federal Salinity Program

The Federal Salinity Control program was developed as a cooperative effort of state and
federal agencies to manage high salt concentrations in the Colorado River. Salinity was a
concern because of delivery obligations to Mexico, and also because it could interfere with
beneficial uses of water in the basin states, particularly in California and Arizona. The
program was established by the Salinity Control Act of 1974 and amended in 1984. 43
U.S.C. Sections 1571-1599. The primary federal salinity activities with regards to irrigation
are construction of improved delivery systems by the USBR, and improved on-farm
irrigation systems designed and partially funded by the Soil Conservation Service (SCS).
Participation in either of these programs is entirely voluntary. In general USBR is lining
large canals and replacing leaky main ditches. SCS is helping farmers to better manage and
deliver water once it arrives on-farm with sprinkler systems and lined farm laterals. Both
activities are designed to reduce salt load into the Colorado River by reducing the deep
percolation which causes highly saline return flows in certain geographic areas. In Colorado
those areas include the Grand Valley on the Colorade River, the Uncompahgre Valley in
the lower Gunnison Basin, and the McElmo Creek area near Cortez, Colorado. The salinity
control program alsc has procedures for addressing municipal and industrial sait discharges
through state water quality regulation.
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USBR salinity improvements are federally funded in recognition that the delivery of
water to Mexico is a nationwide obligation and because the federal government owns a
major portion of the saline land in the basin. A 25-30% repayment on USBR salinity
project costs is made to the federal treasury from two basin funds which receive a surcharge
from federally generated power revenues. Local project participants make no direct
payment for the construction of USBR salinity improvements. While they are required to
sign contracts obligating themselves to maintain and operate the newly improved systems,
USBR fully reimburses participants for any additional maintenance expenses attributable
to those new systems. The SCS program requires both cost sharing by each individual
participant and repayment from the same electric surcharge fund used to repay the USBR.
The final cost share breakdown for SCS on-farm measures is: 30% by local participants,
21% by power revenues and 49% by the U.S. There is no requirement tying participation
in the USBR program to participation in the SCS program, A farmer can be in the salinity
program without committing to expend any funds or making any on-farm changes.

Importantly, the salinity program makes no claim to any saved or salvaged water
produced through the program. The fate of any produced water is left for allocation under
state law. Specifically, "in implementing the units ... the Secretary shall comply with
procedural and substantive state water laws." 43 US.C. Section 1592(b)(4), (1984
Amendment).

Finally, as federaf agencies USBR and SCS have statutory duties to mitigate, to varying
degrees, the environmental impacts caused by improved irrigation systems. These impacts
are explained in Section V.D, below.

B. Other Federal Programs

Despite an apparent belief that "federal programs” would limit salvage proposals to the
West Slope there are in fact a number of ways in which federal programs could result in
water salvage or savings throughout the state.

1. Clean Water Act

The Clean Water Act (CWA) led to creation of an extensive system of water quality
standards for the nation's surface waters. 33 U.S.C. 1313. These standards are designed
to preserve and improve the chemical, biological, and physical quality of water for the
benefit of all water users, Water quality programs in Colorado are administered by the
Colorado Department of Health (CDOH) with the approval and assistance of the U.S.
Environmental Protection Agency (EPA). The primary enforcement mechanism is the
National Pollution Discharge Elimination System (NPDES) permit which all municipal and
industrial water users must obtain. Waste water from a discrete or "point source” must be
treated to acceptable levels before discharge into a receiving surface waterway. Although
agricultural water use does result in discharges to surface water (return flows) these do not
occur at discrete points and control of these "nonpoint” discharges was specifically left out
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of the NPDES system. A less stringent nonpoint control program (CWA, Section 319) was
established based on land management practices, in lieu of discharge permits and waste
treatment technologies. Agriculture is a significant, but not the only contributor to nonpoint
pollution. Others include mining, urban storm runoff, construction, and logging. There is
some pressure to amend the CWA to provide additional regulatory control over agricultural
return flows.

The nonpoint source program in Colorado is explained in two documents prepared by
CDOH: "Colorado Nonpoint Assessment Report", November, 1989; and "Nonpoint Source
Management Program®, October, 1990. The Assessment Report identified specific stream
segments impacted by nonpoint pollution from agricultural activities. Throughout the State
over 500 stream miles were considered severely impacted, and over 2,000 miles experienced
some impact. The main pollutants were sediment, salinity, and nutrients (nitrates and
phosphorous), with some small critical segments effected by toxics (selenium, herbicides, and
pesticides). It is important to note that irrigated agriculture alone is not responsible for this
entire impact, since the agricultural category also included drytand crop preduction, grazing,
and feed lot operations,

To control agricultural pollution the Management Program proposes a multi-agency
approach with a combination of demonstration projects and educational programs.
Demonstration projects will be targeted at priority watersheds having the worst pollution to
illustrate effective control strategies. These strategies involve use of Best Management
Practices (BMP's) defined as: "the most effective, practicable means of preventing or
reducing the amount of poilution generated by nonpoint sources to a level compatible with
water/stream quality goals". Program, pg. 42. BMP's for irrigated areas may be structural
such as: canal repair and lining, land leveling, sprinkler installation, and tailwater recovery;
or non-structural such as: better scheduling of irrigation water, fertilizer budgets, and
improved cropping and tillage methaods.

Obviously, the nonpoint source control efforts are very similar to the federal salinity
program since both seek to keep pollutants from agricultural lands out of the surface and
groundwater systems. Like the salinity program, the improvements being undertaken are
designed to reduce return flows and can yield saved and/or salvaged water. The nonpoint
program aiready has BMP demonstration projects underway in the San Luis and Arkansas
basins. Funds and technical assistance have been provided by EPA and USDA. In
addition certain water user entities such as the Central and the Northern Colorado Water
Conservancy Districts have begun their own studies to identify nonpoint problems and
potential solutions within their service areas. There has been no suggestion that existing
water law or the lack of an express right to claim any salvaged water produced through
installation of BMP's has hindered the nonpoint program.

The regulation and protection of wetlands by the federal government arises out of

Section 404 of the CWA. While wetlands protection does not generally result in saved or
salvaged water, certain mitigation measures conceivably could require conversion of
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historical irrigation water rights to wetland replacement purposes. More typically wetlands
preservation has posed an obstacle to improving irrigation efficiency, since wetlands created
by irrigation losses are jeopardized by reductions in those losses.

2. U.S. Army Corps of Engineers (Corps)

The Corps has dual roles, acting as an environmental regulator and also as a project
developer and operator. Major facilities operated by the Corps include John Martin and
Trinidad Reservoirs in the Arkansas basin and Chatfield, Bear Creek and Cherry Creek
Reservoirs in the South Platte basin. Re-allocation of flood control capacity at federal
reservoirs could result in new ways of managing irrigation water and possibly produce saved
or salvaged water. Revised operating procedures at these facilities could reduce evaporation
losses or in other ways lead to water salvage. Under its Section 404 permit responsibilities
the Corps could require improved irrigation efficiencies as mitigation for wetland impacts
of new irrigation development (similar to the conservation measures Denver was required
to adopt during Two Forks permitting). The typical new irrigation development involves
supplemental water for existing senior, but inadequate, water rights. Mandated conservation
could result in salvage or savings of water available under those existing rights.

3. U.S. Bureau of Reclamation (USBR)

The USBR aiso is a project operator and developer outside of its role in the salinity
program. It has programs to improve irrigation efficiency even where salinity is not a
problem. While the federal subsidies are smaller, programs such as Rehabilitation and
Betterment Loans are attractive to users of federally developed water and can result in
water savings or salvage. USBR also has a statutorily mandated duty to require
development of water conservation plans under the Reclamation Reform Act of 1982.
While USBR is requiring such plans from all users taking water from their projects, they do
not yet require implementation of those plans. Still, the plans themselves may lead users
to take steps which result in water salvage, and in the future may become the basis for
mandatory efficiency improvement efforts. As a project operator USBR is subject to the
same environmental laws that all water users face, and has been required to modify project
operations {(eg. the Newlands Project in Nevada) to mitigate environmental impacts.
Modification could result in water salvage which might be claimed by either USBR or local
water users, depending on who held the project water rights or paid for the project
modifications.

The USBR is also involved in efforts to extend the useful life of non-tributary aquifers,
such as the Ogallala in eastern Colorado, by enabling well irrigators to become more
efficient. The USBR's Closed Basin Project adjacent to the Rio Grande could be viewed
as a federal salvage project already being implemented. This project salvages groundwater,
in part produced by irrigation seepage, by pumping it out of the Closed Basin and into the
Rio Grande, thereby making it available for water users according to their existing priorities
and the Rio Grande Compact.
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4, U.S. Department of Agriculture (USDA)

Like USBR the USDA currently has a variety of irrigation management programs not
necessarily related to nonpoint pollution or salinity. These programs provide a mix of
financial and technical assistance designed to encourage improved water efficiency and
better protect impacted environmental values. Surplus crop and soil bank programs can
lead to the temporary or permanent retirement of marginally productive lands which may
result in saved or salvaged water based on historical practices. The potential for water
salvage under these agriculture programs exists statewide.

5. Federal Energy Regulatory Commission (FERC)

Under the Federal Power Act of 1920 FERC licenses are required to generate
hydroelectric power at most facilities in the U.S. These licenses must be periodically
reviewed and renewed. During the licensing process FERC is required to consider a variety
of environmental and hydrologic impacts caused by storage and diversion of water for
hydropower and to impose license terms that protect these values. Such license terms could
modify historical hydropower diversions leading to claims of saved water.
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] Stan I i Water

Implicit in saved water proposals based on changes in historical diversions (such as seen
in HB 91-1110), as opposed to reductions in consumptive use, is the claim that historical
diversions are the property (or should be) of the diverter. The basic notion of Colorado
water law is that a water right is the "right to use in accordance with its priority a certain
portion of the waters of the state by reason of the appropriation of the same." Section 37-
92-103(12) C.R.S. An appropriation is "the application of a specified portion of the waters
of the state to a beneficial use". Section 37-92-103(3) C.R.S. Beneficial use is "the use of
that amount of water reasonable and appropriate under reasonably efficient practices to
accomplish without waste the purpose for which the appropriation is lawfully made...."
Section 37-92-103(4), C.R.S. (all emphasis added). Beneficial use, not a decreed diversion
rate, has always been deemed the full measure and extent of any water right. Green v.
Chaffee Ditch Co,, 150 Colo. 91, 371 P.2d 775 (1962). Indeed, "to view a water right as a
fixed tangible amount of water is to misunderstand the doctrine of prior appropriation.”

Navajo Development Corp. v. Sanderson, 655 P.2d 1374 (Colo. 1982).

The law of water rights has always recognized the extreme hydrologic importance of
return flows to other water users. This recognition resulted in the "no injury” doctrine,
which prevents a senior water right holder from making changes to his water right that
would reduce the availability of water to others on the stream. Changes to the historical
depletion caused by the senior’s original decreed use are not allowed to interfere with other
rights. The "no injury” rule is often expressed as the maxim that a junior water right holder
is entitled to preservation of stream conditions as they existed on the date he made his
appropriation. Return flows often provide the water supply for junior appropriators and the
law has always protected their reliance on that source of supply.

When a change of water right is made, often the simplest and casiest way to prevent
injury is to limit the volume of the change to the historical consumptive use that occurred
under the right. This assures that only water previously lost from the system and upon
which no one else could rely is moved. However, there appears to be no precise
requirement that only the historical consumptive use can be changed. The legal limits on
the ability to change a water right are prescribed by the amount beneficially used and by the
"no injury” rule.

The water remaining after making beneficial use of a diversion becomes return flow: if
it can reach the stream and waste if it cannot. Return flows do not belong to the
appropriator, but rather are a portion of the waters of the state, available for proper
appropriation by the original appropriator or by others. Water Supply and Storage Co. v.
Curtis, 733 P.2d 680 (Colo. 1987). The fact that no one will be injured by the original
appropriator's reuse of return flows is not a sufficient basis upon which to claim a right to
those return flows. Id. Rather, all the requisite elements of an appropriation must be met;
i.e., concurrent intent to appropriate and overt acts to demonstrate that intent. Since return
flows are available for use by present vested rights and to supply new appropriations, one
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may not preempt "the development potential of water absent a demonstrated intent to put
that water to beneficial use." Id, at 684. Thus, under current law the priority date for a
plan to reuse return flows should be based on development of that plan, not the date of the
original appropriation.

A concern presented by attempts to salvage water through the reduction of non-
productive consumptive use, is the fact that this will be done in large part by either
removing phreatophytic vegetation or depriving it of a water supply. A line of cases cited
by those urging caution in creating a right to salvaged water holds that developed water can
not be produced by the eradication of phreatophytes. SECWCD v, Shelton Farms, Inc,, 187
Colo. 181, 529 P.2d 1321 (1974). Developed water is "new" water not previously part of the
river system and is not administered within the priority system, ie. it is not subject to
curtailment by call. Id. Additional cases following Shelton Farms have held that
elimination of non-phreatophytic vegetation also does not produce developed water. Giffen
v, State, 690 P.2d 1244 (Colo. 1984), Nor may one dry up a marshy area, thereby allegedly
reducing natural consumptive use and claim a right to the saved water outside of the priority
system. R.JLA. Inc v. Water Users Association, District 6, 690 P.2d 823 (Colo. 1984). After
Shelton Farms the General Assembly also decided that a plan for augmentation could not
“include the salvage of tributary waters by the eradication of phreatophytes.” Section 37-92-
103(9), C.R.S. However, the General Assembly has allowed gravel pit operators to take an
augmentation credit for the "historic natural depletion ... caused by the preexsting natural
vegetative cover ... permanently replaced” in the process of mining and exposing the water
table to the atmosphere. Section 37-92-305(12)(a), C.R.S. This statute indicates that in
some instances limited salvage is already allowed in Colorado. It should be noted that the
above language allowing credit for preexisting vegetative cover in sand and gravel
augmentation plans is being challenged in Central Colorado Water Conservancy District v.
Danielson, Case No. 839CW170, Water Division No. 1.

Salvage and saved water proposals submitted to the General Assembly do not involve
claims for developed water, rather the saved or salvaged water would continue to be
administered within the priority system. Both salvaged and saved water transfers also would
be subject to the no injury rule, a further recognition that this water was and remains part
of the tributary water system. Thus Shelton, Giffen, and RJA do not directly apply to
irrigation efficiency improvement projects. However, the Court in those cases did express
concern for the environmental damage that may result if incentives are given for removing
vegetation and drying up wetlands. Section 37-92-103(9), which prohibits "eradication” may
be a obstacle to salvage plans because almost every transfer of water rights involves a plan
for angmentation as the means of preventing injury to other rights. Often phreatophytes
need not be directly, or "actively" eradicated (i.c. cut down and removed) to reduce
consumptive use, rather water can be prevented from reaching their root zones by reducing
the seepage which supplies their water needs. The result, death and loss of this type of
vegetation, has been referred to as "passive” eradication. When phreatophyte loss follows
seepage reductions, it is unsettled whether the courts will find that the legislature intended
to prevent so called passive eradication and require water users to continue to provide a
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water supply to this vegetation. It should be observed that phreatophyte protection and
other resource trade offs require balances which the General Assembly is ideally suited to
adjust. In the Shelton Farms line of cases the court has urged the General Assembly, in the
strongest language, to develop policies and mechanisms to accomplish better water
management after weighing the competing resource use issues.

Senator Glass introduced bills in 1984, 1985, and 1986 which would have created a right
to sell, transfer, or reuse salvaged water (defined as any reduction in historical consumptive
use) resulting from efficiency improvements under the original priority date. SB 84-161, SB
85-95, SB 86-126; see appendix A. Senator Glass explained that such a right might already
exist with respect to a Colorado water right, but, due to uncertainty, water users were
reluctant to become more efficient, or at least had less incentive to do so. The right to
change a portion of the historical consumptive use of a water right while continuing the full
level of activity under which that consumptive use previously occurred apparently has never
been judicially approved. Such a plan might seem like an improper expansion of use, and
yet the stream would be unaffected because actual depletion before and after the efficiency
improvement would remain the same.

In 1991 a different approach to encouraging improved efficiencies was introduced by
Representative Foster, HB 91-1110. That bill would have allowed the sale, transfer, or
reuse of "saved water" defined as the reduction in historical diversion rates resulting from
system modernization, which would otherwise be lost to appropriators in Colorado. A saved
water right would retain the same priority date as the original appropriation. Any use or
change of this saved water could only occur if it caused no injury to any downstream users.
This proposal would appear to overturn the holding in Water Supply Co., supra that a reuse
right only receives an appropriation date fixed by the formulation of the intent and “first
step" to reuse the water.

During attempts to move HB 91-1110 out of the Senate Agriculture, Livestock, and
Natural Resources Committee, an amendment limiting saved water to the Colorado River
basin was considered. There was substantial support for the concept in Western Colorado
and return flow reliance there is not as great as on the Front Range. Such an attempt to
limit the statewide applicability of a salvage or saved water right may raise issues of special
legislation and equal protection under the law. However, there may be valid reasons based
on hydrology, compact provisions, and resource demands to target specific watersheds.
Another potential constitutional problem arises from assigning a priority date which predates
the actual intent to make an appropriation for reuse purposes. This may be inconsistent
with the declaration that "The water of every natural stream, not heretofore appropriated
... [is] the property of the public, ... subject to appropriation ... The right to divert the
unappropriated waters of any natural stream to beneficial uses shall never be denied.” Colo
Const. Art XVI, Sections 5 and 6.

A final legal concept which needs to be considered is the authority of the State Engineer
Office (SEO) to administer water rights, prevent waste, and determine that water rights have -
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been abandoned. The State Engineer is given broad powers to enforce priorities to water
by curtailing diversions by junior rights when supplies are short. Section 37-92-502(2)(a),
C.R.S. However, under the "futile call” doctrine he may not curtail a junior diversion, unless
he is reasonably certain the water will actually benefit the calling senior right. Id. Under
this doctrine the SEO refuses to curtail a junior right for the benefit of a wasteful water
diversion. The SEO is also directed to investigate and remove abandoned water rights from
the priority system. Section 37-92-402, C.R.S.

These powers and duties can draw the SEQ into any irrigation efficiency program, even
if there is no attempt to change the use of the water. Under current law, if efficiency
improvements are made by a water right holder, the SEQ may reduce the size of any call
made by that right to the extent water is not needed for beneficial use. If actual diversion
rates remain reduced for a sufficiently long time the SEO could, or may be forced to, find
that a portion of the decreed water right of the improved system has been abandoned.
However, such a determination, while it might reduce a portion of the diversion right, could
not impair the irrigator's ability to continue to beneficially use the quantity of water actually
used and needed for the perfected historical purposes of the original appropriation.

18



V. Resource Impacts of Water Salvage

When the efficiency of water used for any purpose is improved there are resulting
changes to stream flows, depletions, and return flows. Changes potentially effect both the
quantity and timing of water in the stream system. When a water right is transferred similar
changes occur, but the "no-injury” rule has a counter balancing tendency to preserve stream
conditions, at least to the extent other appropriators can demonstrate reliance on those
conditions. Changes in the stream system result in & variety of related environmental
impacts.

A. Water Supply Impacts

In an efficiency improvement project some combination of incidental consumptive uses
and return flows will change in response to the typical mix of activities. The following
discussion considers those changes separately to illustrate discrete impacts.

When incidental consumptive use is reduced by efficiency improvements depletions are
reduced resulting in a gain, or accretion to the net available water supply in the basin. How
that increased supply gets used depends on the hydrology of the particular basin, the
location in the basin where the efficiency improves, demands for water, the distribution of
water rights in the basin, and interpretations of water law. The increased supply might be
picked up by the original diverter to meet new or existing needs, by other appropriators
above or below the location of the improvements, or may flow downstream if there is no
current demand for this new increment of water. While it is not possible to identify in
absclute terms the final fate of a particular accretion to the basin supply, it is clear that any
reduction in depletions by one user leaves more water in the stream for other users.

When an efficiency improvement reduces return flows the effect on the stream system,
is even less clear. Return flows can be reduced as a result of increased consumptive use (if
allowed) or lower water diversions made possible by reduction of conveyance and on-farm
losses. If consumptive uses (either productive or incidental) are not reduced there will be
no change in depletions and no gain to the basin water supply. In a basin which already has
sufficient water to meet all potential depletions at any location there would be no impact
on available supplies from reducing return flows. However, there can be significant impacts
on the available water supply as a result of changing diversion rates and patterns in a basin
where demand outstrips supply.

If a senior irrigator who historically has cailed out junior users to make its diversions
becomes able to meet its needs with less water, then upstream juniors who previously had
to bypass water to meet the senior's call will experience an increase in their available supply.
If those juniors divert this water upstream depletions may be increased, causing a
corresponding decrease in the available water supply downstream of those juniors. If other
downstream users have sufficiently senior rights, they may continue to call the saved water
past upstream users. Note that the no injury rule only applies when a water right is
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changed, and that merely diverting less water to carry out the same historical decreed
purpose is not considered a change of water right.

The holder of junior rights sees improved efficiency as a way to reduce losses so that
more water can be consumed under the historical diversions available to him. This
increases depletions (and reduces return flows) below the area. So long as this increased
use is consistent with the original decreed water rights, there is no change of rights and no
opportunity to apply the "no injury” rule. If the improver is not able to increase consumptive
use it will then divert less water, consume the same amount, and return less water to the
stream. In that case, and assuming upstream users already have an adequate supply, the
reduced diversions will result in an increased supply below the headgate and a decreased
late season supply in reaches below where return flows historically entered the stream.,

B. Water Quality Impacts

There are two types of water quality impacts that result from efficiency changes: changes
in the assimilative capacity of the stream and changes in the poilutant load entering the
stream.,

Irrigation return flows may pick up sediment, dissoived minerals, or agricultural chemicals
as they travel across the field and through the soil. Return flows could then add pollutants
to the watercourse. The size of the pollutant load depends on farming methods, soil types,
underlying geology, and distance from the stream, but in general, any reduction in return
flows will result in a lower pollutant load entering the stream.

The assimilative capacity of the stream measures its ability to absorb a given pollutant
load without adversely impacting water quality. This process is more complex than simple
dilution, because it depends on more than just the volume of stream flow (i.e., temperature,
biological activity, chemical composition, etc.). However, in general terms, the ability of a
stream to assimilate wastes does improve when the volume of stream flow increases. This
tension between water quality and water quantity is already recognized in a number of ways,
and may eventually limit diversion and use of surface water in Colorado. The precise effect
of irrigation efficiency changes on the assimilative capacity of a stream wiil depend on
downstream uses, types of pollution discharges entering lower reaches from other sources,
timing of other discharges (i.e., seasonal irrigation return flows, intermittent industriai
discharges, or year round municipal waste discharges), and the quantity of flows in the
stream. For instance, the loss of return flows may reduce late fall and winter flows in
smaller streams, making them less able to assimilate the discharges from municipal users.

C. Groundwater Impacts

Groundwater can be a renewable or a finite resource depending on whether overlying
geology allows recharge of the aquifer.
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Rechargeable aquifers are usually hydraulically connected, or tributary, to the surface
water system. Colorado water law recognizes this physical connection and tributary
groundwater is allocated and administered on the same basis as surface water. These
tributary aquifers are recharged in many areas by irrigation water that infiltrates into the
soil and deep percolates down to the aquifers. The water table then rises and groundwater
flows to surface streams that intercept the aquifer. Reduced irrigation losses produce less
deep percolation and less recharge. Declining recharge rates reduce the rise in the localized
groundwater mounds and the regional water table, with potential impacts on weil pumping
levels and return flows. Pumpers are willing to reduce their well diversions to save on
-energy consumption and cost of agricultural chemicals (lower water application rates allow
reduced applications of fertilizer). When tributary well pumpers become more efficient they
have little absolute impact on the annual water table, because reduced pumping offsets any
loss of recharge. However, when surface irrigators become more efficient they can decrease
the supply of water available to the tributary aquifers, impacting well users who have come
to rely on those return flows.

Non-tributary aquifers are geologically isolated from significant surface recharge. The
incentive to improve the efficiency of uses of non-tributary aquifers, such as the Ogallala,
is to conserve a vanishing resource. Significant efforts are now under way to reduce well
pumping by using water more efficiently and thereby extend the life of this finite supply.
The allocation and conservation of non-tributary groundwater is beyond the scope of this
analysis, but may merit further attention and consideration if the General Assembly is going
to create incentives to encourage improved irrigation efficiency.

D. Environmental Impacts

When stream flows and groundwater levels are changed, water dependent environmental
values are impacted, some being degraded and others enhanced as a result of efficiency
improvements.

As explained above, the water supply impacts of efficiency changes depend on basin
characteristics and the relative priority of the improved right. Clearly, when consumptive
use is decreased additional water is available in the basin. Depending on current and future
needs in the basin this water may get consumed by others or may remain in the stream to
improve aquatic and riparian values. Where return flows are decreased the effect is less
clear. If those return flows are reduced by reducing diversion volumes it might be
concluded that stream flows are improved. Actually, the lower diversion rate may only
make it possible for some other upstream user to now divert and consume more water, in
fact decreasing stream flows. If no upstream use of the reduced diversions occurs, instream
flow will be increased between the headgate and the point(s) where return flows historically
entered the stream, Below that point annual flows should be similar to historical levels, but
the monthly pattern would vary, returning to a more natural flow distribution. In Colorado
the pre-irrigation flow distribution often saw peak flows in spring and dry streams in the
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summer and fall. Irrigation return flows have changed intermittent streams to perennial
streams with a year-round water supply; improved efficiencies may reverse this trend.

Another environmental resource impacted by irrigation efficiency changes is wetlands.
Losses from irrigation systems can augment the water supply for natural wetlands and often
result in creation of new wetlands entirely dependent on irrigation for their water supply.
Water that would otherwise return to the surface stream is consumed by wetland vegetation,
creating a stream depletion. Incidental consumptive use within an irrigation system is often
reduced with a corresponding loss of wetland acreage. Indeed, the Federal Salinity Control
Program has been required to mitigate this type of wetlands loss caused by its projects.

There are also socio-economic impacts associated with improved irrigation efficiencies.
The vegetation along ditches, which relies on conveyance losses for a water supply, has in
some areas become a major community amenity. Ditch lining eliminates this vegetation,
and replacing ditches with pipe eliminates both the vegetation and the artificial waterway.
In urban areas ditches serve as aesthetic and recreational surrogates for a natural
watercourse. On the other hand, transfer of increments of salvaged or saved water is
presented as an alternative to the total conversion of agricultural water rights to municipal
uses. Thus, rural comrunities may be spared the economic and environmental impacts
associated with large scale total dry-up of irrigated acres.
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VI. Policy Issues

A number of policy issues must be addressed and resolved before salvaged or saved
water can be fully incorporated into the water rights system in Colorado.

A. Role of the State

Should Colorado take an active role in promoting and encouraging better water use
efficiency? It has always been state policy that water should be used wisely and beneficially,
and that waste is not tolerated. However, the state has primarily relied on private efforts
in a free market to accomplish this goal. Water users have resisted suggestions that the
state develop a comprehensive water management plan. Rather, the creation of a
specifically defined and transferable property right to the use of water, has permitted
economic forces to move water to its highest valued use. Is this a sufficient role for the
future? Public perceptions about waste, inefficiency, and conservation may demand a more
proactive approach. The equitable apportionment doctrine which invites federal judicial
scrutiny of wise resource use, as weil as Colorado's current efforts to maintain compact
entitlements, may dictate a stronger state role,

If the state decides salvaged or saved water should be a component of a strategy to better
use its water supply it must then determine what types of efficiency measures should be
promoted. Salvage water, defined as changes in historical consumptive use, is least likely
to interfere with return flows relied on by others, but also has limited potential to add
significant supplies of water. Saved water, defined as changes in historical diversions can
yield larger volumes of water for new uses, but will require close analysis of return flow
patierns. Litigation over that analysis and the extent of the "no injury” rule can be expected.
Requiring review of salvage or saved water applications by the State Engineer may simplify
the fact finding process, and give other water users some protection without the expense of
objecting in water court.

If the state wants to take a more active role in promoting efficiency it can do so using
either a "carrot or stick" approach, with incentives or regulations. Examples of actions which
might encourage more efficient operations are: removing current market barriers and
reducing transaction costs, funding programs designed to improve efficiency, and creating
new entitlements to water made available through conservation measures. Examples of
actions which could force more efficient water use include: more specific and tighter
definition of beneficial use, giving the State Engineer increased authority and resources to
curtail wasteful or inefficient practices, and regulation of agricultural return flows as a
nonpoint pollution source,

B. Resource Tradeoffs

Should wetlands, aibeit artificial, be impaired to provide new water supplies? Does water
consumed by vegetation along ditches and farm fields provide a valuable aesthetic and
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habitat resource to the local community or is that water more valuable elsewhere? Do the
improvements to water quality that will result from reduced return flows offset the likely loss
of wetlands? Is preservation of artificial, irrigation-induced wetlands to be preferred over
efficiency changes that result in improved streamflows and benefits to riparian habitat? Can
salvage reduce the pressure to completely dry-up irrigated acreage as a source of municipal
water? How can efficiency efforts by groundwater consumers and pumpers' reliance on
surface irrigation losses be recognized and protected consistent with the state policy to
encourage conjunctive use of tributary groundwater and surface supplies?

C. Legal Questions

Does strict enforcement of the "no injury” rule, as currently applied, prevent creative and
more efficient use of our water supplies by focusing too narrowly on maintenance of the
status quo, and do plans for augmentation provide adequate relief to rigid application of the
"no injury” rle?

Does or should a water right include the right to transfer changes in historical diversions
to new uses while retaining the original priority date, subject only to the "no injury” rule?
Would such an entitlement reward previously wasteful or inefficient practices and give
credence to the disputed maxim "use it or lose it"? Would retention of the original priority
date for saved water be speculative in that it allows a priority date that predates actual
formation of the intent to appropriate?

Do upstream junior water right holders have any reliance claims to saved water? Such
claim would be based on their expectations, formed at the time of their appropriation, that
inefficient, but senior downstream practices would someday be improved, thereby reducing
the senior calls on their rights. Is such an expectation reasonable and justified, and is it
protected by the “no injury” rule? Even if there was no such express expectation on the
junior's part at the time of appropriation, does the prior appropriation system fairly imply
a gradual attrition of senior rights through abandonment which eventually leads to a better
water supply for juniors?

How should stateline delivery obligations created by compact or court decree be
accounted for when evaluating a saved water proposal? Upstream juniors, potentially
subject to a compact call, may assert that return flows which currently flow out of state
benefit them and allow additional upstream depletions. Do we know enough about how and
when a compact call will be administered in each basin to allow a senior the right to
transfer return flows?

Does an adequate rationale exist for creating different salvage entitlements in various
regions of the state? Each basin can be considered unique in terms of hydrology, water
development, local economies, and compact obligations. The prior appropriation system,
however, has always included the right to take water from any basin for use anywhere else
in the state. Can or should a salvaged or saved water entitlement be limited to certain
activities, such as "that resulting from federal programs"?
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VII. Conclusion

The Board's analysis of water salvage reveals that opportunities to "maximize the
beneficial use of Colorado's water resources” exist through improving water use efficiency,
particularly agricultural water use. However, after accounting for the return flow dynamic
the quantity of water supply made available for new uses through efficiency improvements
may not be as large as some would suggest. Implementation of salvage opportunities will
result in additional social, economic, and environmental gains and losses. Difficuit policy
questions and resource tradeoffs must be evaluated and balanced before any approach to
water salvage or savings is adopted by the General Assembly.

The following points provide a framework for that evaluation.

A. Varying degrees of water conservation may be recognized.

1.
2.
3.

4.

Reduction in historical productive, beneficial consumptive use.
Reduction in any historical consumptive use.

Reduction in historical diversion volumes, where the differential amount would not
be physically available to other users.

Reduction in historical diversion volumes, but subject t0 "no injury rule".

B. Various possible entitlements to salvaged or saved water can be recognized or created.

Water historically consumed and no longer needed belongs to the original user and
can be used for new purposes or transferred since no injury will result when only
consumptive use is transferred.

Water historically diverted, but no longer needed belongs to the original
appropriator for transfer under the original appropriation date, but subject to the no
injury rule.

Salvaged or saved water produced by efficiency improvements retains its original
priority and belongs to the party causing the improvements to be made. A water
user might be forced to allow someone else to improve his system and claim the
salvage, provided historical consumptive use is not impaired in any way.

Water no longer needed for a decreed beneficial use belongs to the stream system
and is available to existing and future appropriators for use under their own
priorities.



(#w C. Various roles for State of Colorado
1. Maintain status quo and make no changes to existing law.

a. Let State Engineer move water users toward more efficient practices with his
current authority and jurisdiction.

b. Let those who want to improve efficiency proceed with only the current
incentives to stimulate such activity.

¢. Let judiciary resolve entitlement to saved or salvaged water in a proper case
with specific facts.

2. Clarify current entitlement to saved or salvaged water by legislative declaration
with specific statutory changes to make that intent clear.

3. Support and encourage increased water conservation through enhanced efficiency.
a. Clarify or change law in ways that create additional incentives.
b. Provide additional state programs with technical and financial aid.

e c. Incorporate saved water into a comprehensive strategy to meet future water
quantity and quality goals.

d. Minimize transaction and litigation costs by allowing review and approval by
State Engineer, leading to rebuttable presumptions.

4. Create a specific entitlement, if no present entitlement exists, to saved or salvaged
water as an incentive to those who otherwise might not become more efficient.
It may matter less who gets the entitlement, than that the right be clearly assigned.
The market place will then determine where the saved water goes.

5. State could take a portion of saved water, and use for instream purposes and to
offset potential injuries to others on stream system.

6. Regulate and mandate that water use efficiencies must meet specific minimum
requirements. Authorize the State Engineer to vigorously eliminate wasteful or
inefficient practices. Consider allowing private enforcement actions by those who
can show a use for water currently denied to them by an inefficient water use.
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Appendix A.

Salvage and Saved Water Bills
Previously Considered by the
General Assembly -
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LDO NO. 84 0g75/LiMy-fourth General Assembly SENATE BILL N0. 161

STATE OF COLORADOQO

BY SENATORS Glass, Beatty, Hefley, MacManus, Peterson,
Stewart, and Baca;

also REPRESENTATIVES Herzoq, Campbell, Hume, Davoren, and

Reevas.
AGRICULTURE,
wirinal QES0UACES & ENERGY
A BILL FOR AN ACT
CONCERNING SALVAGED WATER. °”/

Bill Summary

(Note: This summary applies to this bill as introduced
and does pnot necessarily reffect any amendments which may be
subsequently adopted.)

Permits the affirmation of salvaged water subject to
vested water rights and subject to the same laws and
procedures as apply to appropriation under the priority
system. Declares that the acquisition and application of
salvaged water is a beneficial use of water when affirmed as
being from an original appropriation.

Be it enacted by the General Assembly of the State of Colorade:

SECTION 1. Article 82 of title 37, Colorado Revised

Statutes, as amended, is amended BY THE ADDITION OF A NEW
SECTION to read:

37-82-107. Affirmation of a water right to salvaged

water. (1) As used in this section, "salvaged water" means
water which is part of an appropriated water supply that would
be lost to users of the water source as a result of
evaporation, transpiration, seepage, or otherwise and which is

conserved or otherwise made available for beneficial use. The
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difference between historical consumptive use and postsalvage”:
consumptive use shall determine the quantity of salvaged

water.

(2) To enceurage—the——conservatiom—and maximize the

beneficial use of all the waters of this state, <the

— ) . i . ] )
_declared to-be 3 beneficial yse of water from an originat—

SptaT I - [ e . ’ tminad
—appropriation as provided—in—this—section. <" '

(3) (a) Any person who desires an affirﬁétion of 4 water
right or a conditional water right, a change of water right,
or an approval of a plan for augmentation to salvaged water
shall file an appropriate application therefor with the body
having jurisdiction over the original appropriation from which
the salvaged water is derived and comply with the reguirements
of this section in addition to any other reqguirements, terms,
and conditions provided or authorized by law pertaining to
such application.

(b) The acquisition and application of salvaged water
shall not be valid until an application for affirmation
therefor is filed and approved by the state engineer, the
ground water commission, or the water judge, as the case may
be. Before affirming the acquisition and application of
salvaged water as being from the original appropriation and
the original appropriator's right to the salvaged water, such

body processing the application must first find that the
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proposed plan to salvage water will not injure vested water
rights by depriving other appropriators of gquantities of water
to which they are entitled.

(4) In determining the quantity of water salvaged, the
applicant must submit evidence to prove the claim %o the
satisfaction of the bedy processing the application. The date
of priority of any affirmation of salvaged water shall be the
appropriation and adjudication date of the original

appropriation from which it is derived, regardiess of the date
aof filing.

(8) ATl awards affirming the acquisition and application
of salvaged water from a water source shall be subject to
reconsideration by the awarding body in the same manner set
forth 1in section 37-92-304 (6). MNotice of all awards under
this section shall be sent to the state engineer.

(6) A11 salvaged water shall be administered within the

priority system and, as otherwise allowed by law, may be used,

sold, or transferred by the appropriator of the original water
right without vrestriction on place of use. Salvaged water

shall also be available for reuse as provided in section

37-82-106.

(7) The state engineer shall maintain separate records
regarding claims and affirmations of salvaged water rights and
shall submit reports to the general assembly thereon and on
the implementation of this section, including, but not limited

to, data concerning the number of claims and affirmations and
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their location, selected comments from affected government
agencies and objectors, and recommendations relating to the
affirmation of salvaged water. Such reports shall be
submitted by December 31, 1984, and June 20, 1985.

SECTION 2. 37-82-104, Colorado Revised Statutes, is

amended to read:

37-82-104. Not to impair vested rights. Nothing in

sections 37-82-103 to 37-82-105 OR SECTION 37-82-107 shall be
construed to amend or repeal section 37-82-102; or impair,
diminish, or destroy any valid appropriation of water for any
benaficial use which has been made or decreed in accardance
with law; or modify, amend, or affect any decree of court or
the statutes limiting the time wherein appropriators must
appear for determination of priorities of right for diversions
from natural streams or the decisions of the courts construing
the statutes.

SECTION 3. 37-82-106, Colorado Revised Statutes, as
amended, is amended to read:

37-82-106. Right to reuse  of imported water,

(1) Whenever an appropriator has lawfully INTRODUCED SALVAGED
WATER INTO A STREAM SYSTEM OR HAS introduced foreign water
into a stream system from an unconnected stream system, such
appropriator may make a succession of uses of such water by
exchange or otherwise to the extent that its volume can be
distinguished from the volume of the streams into which it is

introduced. Nothing in this section shall be construed to
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impair or diminish any water right which has become vested.

(2) To the extent that there exists a right to make a
succession of uses of foreign, nontributary, SALVAGED, or
other developed water, such right is personal to the developer
or his successors, lessees, contractees, or assigns. Such
water, when released from the dominion of the dser, becomes a
part of the natural surface stream where released, subject to
water rights on such stream in the order of their priority,
but nothing in this subsection (2) shall affect the rights of‘
the developer or his successors or assigns with respect *to
such foreign, nontributary, SALVAGED, or developed water, nor
shall dominion over such water be lost to the owner or user
thereof by reason of use of a natural water caurse in the
process of carrying such water to the place of 1its use or
successive use,

SECTION 4. Effective date. This act shall take effect
July 1, 1984,

SECTION 5. Safety clause. The general assembly hereby

finds, <determines, and declares that this act is necessary
for the immediate preservation of the public peace, health,

and safety.
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LDO NO. 85 0619/1 Fifty-fifth General Assembly SENATE BILL NO.

STATE OF COLORADO

ABRICULTORE,

BY SENATORS Glass, Lee, Fenlon, and Peterson;
also REPRESENTATIVES Herzog, Hume, and Underwood.

A BILL FOR AN ACT
CONCERNING WATER RIGHTS FOR CONSERVED AGRICULTURAL WATER.

Bi1l Summary

(Note: This summary applies to this bill as introduced
and does not necessarily reflect any amendments which may be
subsequently adopted.)

Provides that, when the owner of an absolute agricultural
water right uses conservation methods to reduce the historic
consumptive use of the water right, he may use, sell, lease,
exchange, .or make available for augmentation or substitute
supply the amount of water which he conserves. Further
provides, however, that no injury can occur to the owners of
water rights or persans entitled to use water under a water
right. Requires that a change of water right decree must be
obtained before the use of the conserved water is changed.
Provides that conserved water does not include water which was
wasted historically. Calculates the measure of conserved
water as the difference between the historic consumptive use
and the reduced consumptive use of the agricultural water
right. Contains a savings proviso which recognizes that
articles of incorporation, bylaws, or contractual arrangements
of a ditch or reservoir company may prevent transfer or change
of water out of the ditch or reservoir.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Article 82 of title 37, Colerado Revised

Statutes, as amended, is amended BY THE ADDITION OF A NEW
SECTION to read:

LCapital letzers indicate aew material to be added to existing statute.
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37-82-107. Conserved agricultural water. The owner of

an absolute agricultural water right who employs methods to
use water from that water right more efficiently than it was
utilized prior to the effective date of this section shall be
entitled to utilize, sell, lease, exchange, or make available
for augmentation or substitute supply, for any beneficial use,
that amount of conserved water which is the quantitative
difference between the historic consumptive use of the right
and his lesser consumptive use, so long as a change of water
right decree is obtained pursuant to law before any change in
use of the conserved water is made. The change of water right
decree shall 1insure that such change will not injuriously
affect the owner of, or persons entitled to use, water under a
vested water right or a decreed conditional water right. In
calculating the measure of conserved water for purposes of the
change of water right decree, no amount of water shall be
inciuded which historically constituted waste, after taking
into account and giving effect to the then prevailing and
accepted methods and norms for the agricultural water use,
This section shall not be construed to allow the use, sale,
lease, exchange, or use for augmentation or substitute supply ‘
of any water of a ditch or reservoir company in derogation of
the articles of incorporation, bylaws, or contractual
arrangements of the ditch or reservoir company.

SECTION 2. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary
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LDO NO. 86 0286/1 ‘ SENATE BILL NO. 126
STATE OF COLORADO
' AGRiGULTURE,
NATURAL RESOURGES & ENERAY

BY SENATOR: Glass; ..
also REPRESENTATIVES Scherer and Allison.

A BILL FOR AN ACT
CONCERNING WATER RIGHTS FOR CONSERVED AGRICULTURAL WATER.

Bil1l Summary

(Note: This summary applies to this bill as introduced
and does not necessarily reflect any amendments which may be
subsequently adopted.)

Provides that, when the owner of an absolute agricultural
water right uses conservation methods to reduce the histeoric
consumptive use of the water right, he may use, sell, lease,
exchange, or make available for augmentation or substitute
supply the amount of water which he conserves. Further
provides, however, that no injury can occur to the owners of
water rights or persons entitled to use water under a water
right. Requires that a change of water right decree must be
obtained before the use of the conserved water is changed.
Provides that conserved water does not include water which was
wasted historically, Calculates the measure of conserved
water as the difference bhetween the historic consumptive use
and the reduced c¢onsumptive use of the agricultural water
right. Contains a savings proviso which recognizes that
articles of incarporation, bylaws, or contractual arrangements
of a ditch or reservoir company may prevent transfer or change
of water out of the ditch or reservoir,

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Article 82 of title 37, Colorade Revised

Statutes, as amended, 1is amended BY THE ADDITION OF A NEW
SECTION to read:

37-82-107. Conserved agricultural water, The owner of

Capital lerters indicate new megeriai tn he auded ¢ existinme srgtute.
F . K :
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an absolute agricultural water right who employs methods to
use water from that water right more efficiently than it was
utilized prior to the effective date of this section shall be
entitled to utilize, sell, lease, exchange, or make available
for augmentation or substitute supply, for any beneficial use,
that amount of conserved water which 1is the quantitative
difference between the historic consumptive use of the right
and his lesser consumptive use, so long as a change of watar
right decree is obtained pursuant to law befora any change in
use of the conserved water is made. The change of water right
decree shall insure that such change will not injuriously
affect tha owner of, or persons entitled to use, water under a
vested water right or a decreed conditional water right. In
calculating the measure of conserved water for purposes of the
change of water right decree, no amount of water shall be
included which historically constituted waste, after taking
into account and giving effect to the then prevailing and
accepted metheds and norms for the- agricultural water use.
This section shall not be construed to allow the use, sale,
lease, exchange, or use for augmentation or substitute supply
of any water of a ditch or reservoir company in dercgation of
the articles of incorporation, bylaws, or contractual

arrapgements of the ditch or reservoir company.

SECTION 2. Safety clause. The general assembly hereby
finds, determines, and declares that this act is necessary

for the immediate presaervation of the public peace, health,

and safaty.
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First Reguiar Session
Fifty-eighth General Assembly

LLS NO. 91 0295/1 HOUSE BILL 91. [”0
STATE OF COLORADO

8Y R

A BILL FOR AN ACT

CONCERNING WATER WHICH [S SAVED.

Bill Summary

(Note: This summary aoplies to this bill as introduced
and does not necessarily reflect any amendments which may be

subsequently adopted.)

Provides for the adjudication of conservation water
rights for the owners of direct flow water rights who meet
certain requirements and can show that a certain amount of
water will be saved by virtue of any modernization,
improvement, or change in an applicant's method of operation.
Specifies the procedures to be followed by applicants for such
adjudicattions. Specifies that an applicant's origtnal water
right will be reduced by the amount of water saved due to the
modernization, improvement, or change in operation of the
applicant and that such an applicant will be granted a
conservation decrse for the amount of water saved.

Be 1t enacted by the General Assembly of the State of Colorade:

SECTION 1. bart 3 of article Sé of title 37, Colorade
Revised Statutes, 1990 Rep). Vol., is amended BY THE ADQITION
OF A NEW SECTION to read:

37-92-301.5. Conservation water right - application -

adjudication. (1) AS USED [N THIS SECTION, “SAVED WATER"

Capltal lettery indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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MEANS THE AMOUNT OF WATER WHICH AN APPLICANT CLAIMS WILL NO
LONGER BE NEEDED FOR OIVERSION AT THE APPLICANT'S HEAOGATE
BECAUSE OF MODERNIZATION, [MPROVEMENT, OR CHANGE [N THE
APPLICANT'S METHOD OF OPERATIGN.

(2) AN OWNER OF A CIRECT FLOW WATER RIGHT WHICH HAS BEEN
USED FOR AT LEAST SEVEN OF THE LAST TEN YEARS AS LISTED IN THE
LATEST QUADRENNIAL TABULATION MAY APPLY TO THE WATER CLERK FOR
ADJUDICATION OF A CONSERVATION WATER RIGHT AS SPECIFIED [N
THIS SECTION.  THE PROCEQURE FOR  ADJUGICATION OF A
CONSERVATION WATER RIGHT SHALL BE THE SAME AS THAT FOR THE
ADJUDICATION OF OTHER WATER RIGHTS UNDER THIS ARTICLE UNLESS
SUCH OTHER PROCEOURES WOULD BE IMPRACTICABLE OR I[N DIRECT
CONFLICT WITH ANY SPECIFIC PROVISIONS OF THIS SECTION. AN
APPLICATION FOR A CONSERVATION WATER RIGHT SHALL AT A MINIMUM
SET FORTH THE LOCATION, AMOUNT, AND USE OF ANY DECREED WATER
RIGHT WHICH FORMS THE BASIS OF THE APPLICATION FOR A
CONSERVATION WATER RIGHT. SUCH APPLICATION SHALL ALSQ INCLUDE
ANY MODERNIZATION, [MPROVEMENT, OR CHANGE TO BE MADE IN THE
APPLICANT'S METHOD OF OPERATIQN AND THE AMQUNT OF SAVED WATER
WHICH WILL RESULT FROM ANY SUCH MEASURE. AT THE QPTION OF THE
APPLICANT, AN ADJUDICATION OF A CHANGE IN A POINT QF DIVERSION
OF A WATER RIGHT MAY BE COMBINED WLTH THE ADJUDICATION OF A
CONSERVATION WATER RIGHT PURSUANT TO THIS SECTION. THE WATER
CLERK SHALL INCLUDE ANY APPLICATION FILED UNDER THIS SECTION
IN THE MONTHLY RESUME OF APPLICATIONS FILED IN THE DIVISION
AND MAOE AVATLABLE TO THE PUBLIC PURSUANT TO SECTION 37-92-302
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(3).

(3) IF THE REFEREE OR WATER JUDGE IS SATISFIED THAT AN
APPLICANT WILL UNDERTAKE THE MODERNIZATION, [IMPRQVEMENT, OR
CHANGE IN THE APPLICANT'S METHOO OF OPERATION AND THAT ANY
SUCH CHANGES CAN OCCUR WETHOUT INJURY TQ OQOWNSTREAM USERS, THE
COURT SHALL ENTER A DECREE ADJUDICATING SUCH A CONSERVATION
WATER RIGHT, SUCH A RIGHT SHALL REDUCE THE ORIGINAL WATER
RIGHT OWNED BY THE APPLICANT BY THE TOTAL AMOUNT OF WATER
SAVED, AND THE ORIGINAL OECREE SHALL BE AMENDED ACCORDINGLY.
A CONSERVATION WATER RIGHT SHALL ENTITLE THE APPLICANT TO THE
AMOUNT OF SAVED WATER [N THE FORM OF A CONDITIONAL WATER RIGHT
WITH THE SAME PRIORITY AS THE APPLICANT'S ORIGINAL WATER
RIGHT.

(4) [IN CONSIDERING EVIDENCE ON AN APPLICATION FOR A
CONSERVATION WATER RIGHT, THE COURT SHALL ACCEPT AS CONCLUSIVE
EVIDENCE THE AMOUNT OF WATER LISTED [N THE QUADRENNIAL
TABULATION AS THE AMOUNT OF WATER ADJUDICATED TO THE APPLICANT
FOR THE WATER RIGHT FORMING THE 8ASIS OF THE APPLICATION FOR A
CONSERVATION WATER RIGHT PURSUANT TQ THE PROVISIONS OF THIS
SECTION.

SECTION 2. Safety clause. The general assembly hereby

finds, determines, and declares that this act is necessary

for the 1{Immediate preservation of the public peace, health,

and safety.
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Appendj - Definition

1. Terms defined by Statute:

abandonment -

appropriation -

beneficial use -

"the termination of a water right in whole or in part as a result of the
intent of the owner thereof to discontinue permanently the use of all or
part of the water available thereunder." Section 37-92-103(2), C.R.S.
[Flailure for a period of ten years or more to apply to a beneficial use
the water available under a water right when needed by the person
entitled to use same shall create a rebuttable presumption of
abandonment of a water right with respect to the amount of such
available water which has not been so used;" Section 37-92-402(11),
CR.S.

“the application of a specified portion of the waters of the state to a
beneficial use pursuant to the procedures prescribed by law;"
Section 37-92-103(3), C.R.S.

"the use of that amount of water that is reasonable and appropriate
under reasonably efficient practices to accomplish without waste the
purpose for which the appropriation is lawfully made...." -
Section 37-92-103(4), C.R.S.

change of water right - “a change in the type, place, or time of use, a change in the point

diversion -

of diversion, ... a change in the means of diversion, a change in the place
of storage, a change from direct application to storage and subsequent
application, ... or any combination of such changes.”

Section 37-92-103(5), C.R.S.

“removing water form its natural course or location ... by means of a
ditch, canal, flume, reservoir, bypass, pipeline, conduit, well, pump, or
other structure or device." Section 37-92-103(7), C.R.S.

plan for augmentation - "“a detailed program to increase the supply of water available for

beneficial use ... by the development of new or alternate means or
points of diversion, by a pooling of water resources, by water exchange
projects, by providing substitute supplies of water, by the development
of new sources of water, or by any other appropriate means, "Plan for
augmentation” does not include the salvage of tributary waters by the
eradication of phreatophytes, nor does it include the use of tributary
water collected from land surfaces which have been made impermeable,
thereby increasing the runoff, but not adding to the existing supply of
tributary water.: Section 37-92-103(9), C.R.S.



water right -

"a right to use in accordance with its priority a certain portion of the
waters of the state by reason of the appropriation of the same."
Section 37-92-103(12), C.R.S. -

2.  Terms specifically defined in case law:

developed water - "new water not previously part of the river system, i.e., it is imported or

"duty of water" -

expanded use -

non-tributary water.” R.J.A., Inc., v. Water Users, 690 P.2d 823 (Colo.
1984). (relying on Shelton Farms).

"measure of water which by careful management and use, without
wastage is reasonably required to be applied to any given tract of land

... variable according to conditions." Weibert v. Rothe Brothers, 618
P.2d 1367 (Colo. 1980).

increase in historical consumptive use even if the amount diverted is
unchanged or does not exceed that amount stated in decree
Danielson v, Kerbs Ag Inc., 646 P.2d 363 (Colo. 1982).

historical consumptive use -  diversions minus return flows, Danielsgn.

historical use -

return flow -

salvaged water -

waste -

amount of water applied to a beneficial use minus return flows.
May v. 1S, 756 P2d 362 (Colo. 1988).

actual diversion over a period of time

SECWCD v, Fort Lyon Canal, 720 P.2d 133 (Colo. 1986).

This term has sometimes been used interchangeably with "historical
consumptive use" creating some confusion and uncertainty as discussed
in the Ft. Lyon case.

water not fﬁlly consumed by a beneficial use Water Supply & Storage
Co. v. Curtis, 733 P.2d 680 (Colo. 1987).

“water in the river or its tributaries (including aquifer) which ordinarily
would go to waste, but somehow are made available for beneficial use."

SECWCD v. Shelton Farms 529 P.2d 1321 (Colo. 1974). Tributary

water made available for beneficial use through elimination of waste."

R.JA., Inc

“to divert more than can be used beneficially." Weibert



3. Terms with commonly accepted technical meanings:

conveyance loss - That portion of a diversion that does not reach the crop
area due to evaporation, seepage, and/or spills from the ditch system,
sometimes called carriage water. Diversions - conveyance loss = farm
delivery.

deep percolation - The downward movement of infiltrated water below the vegetation root
zone, eventually reaching the water table. Deep percolation may enter
tributary or non-tributary aquifers depending on geology of an area.

depletion - The net reduction to stream flow caused by the consumptive use of an
activity, and after accounting for return flows.

evaporation - The process by which liquid water becomes vapor and enters the
atmosphere.
evapotranspiration (ET) -  The combination of evaporation from scil and water surfaces

and plant transpiration that occurs on a vegetated area. Equivalent to
consumptive use.

farm delivery - The portion of a diversion which reaches the farm field and is applied
for crop use.

infiltration - The process by which surface water enters the soil profile.

phreatophyte - Deep rooted plant which consumes water from the water table.
Examples include willows, cottonwood, and salt cedar.

root zone - That portion of the soil profile from which crops can withdraw water
through their roots. The depth of the root zone varies with vegetation
types.

salt balance - Maintaining the salt concentration in the root zone at an acceptable

level by flushing the salt added to the soil with irrigation water out of
the root zone. Accomplished by applying an amount of water above
crop needs and causing intentional deep percolation,

soil moisture - the percent by weight of water in a unit of soil, that will not freely drain
out of the soil under the force of gravity.



tailwater - Surface runoff from a farm field, generally collected in drainageways
and returned to the stream.

transpiration - The process by which plants withdraw water from the soil, utilize it and
expel water into the atmosphere.

water table - The elevation below which the soil and underlying material is constantly
saturated and from which water will freely drain if given an outlet.

appendix A
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response to this, the Congress passed the Colorado River Basin Salinity Control Act (1974)
and the states formed the Seven Basin States Salinity Control Forum, The purpose of the
Act and the Forum was to reduce the amount of salt entering the river from irrigation and
other uses and thereby improve the water quality. One of the initial salinity projects
authorized by the Act was the Grand Valley Unit which is currently being implemented.

The salinity program aims to reduce salt loading by reducing saline return flows
through improved irrigation systems. These improvements are capable of reducing
consumptive use and also irrigation diversions while historical irrigated acreage remains
constant and crop yields improve, Improvements consist of canal and lateral lining or
piping and on-farm practices which will reduce irrigation diversion requirements. A by-
product of these improved systems is "salvaged” and "saved" water. These two terms are
defined as foliows:

"salvaged” water:  the difference between historical consumptive use and
consumptive use occurring in a more efficient system.

"saved" water: the amount of water no longer needed for diversion at the
headgate because of system modernization.

Within the last decade, several species of fish native to the Colorado River Basin
have been listed as endangered under the Endangered Species Act by the U.S. Fish and
Wildlife Service (FWS). Two of these, the Colorado Squawfish and Razorback Sucker, are
found between Cameo and the Colorado Utah stateline. Recovery efforts for the
endangered fish species have focused on preserving a segment of this habitat, "the 15-Mile
Reach", found between the GVIC diversion dam near Palisade, Colorado and the Gunnison
River confluence. The recovery program goal is to provide sufficient instream flows through
this reach to meet the habitat needs of the endangered fish. The FWS has determined that
present flow levels in the reach are not adequate and is leading an effort to find new
sources of water to augment existing flows.

IIl. The Federal Salinity Control Program

The Federal Salinity Control program was developed as a cooperative effort of state
and federal agencies to manage salt concentrations in the Colorado River, which were of
concern because of delivery obligations to Mexico, and also because high salinity levels
could interfere with beneficial uses of water in the basin states. The program was
established by the Salinity Control Act of 1974 and 1984 amendments, 43 U.S.C. Sections
1571-1599. The primary federal salinity activities with regard to irrigation are improved
delivery systems installed by the U.S. Bureau of Reclamation (USBR) and improved on-
farm irrigation systems installed by the Soil Conservation Service (SCS). Participation in
either of these programs is entirely voluntary. In general USBR is lining large canals and
ditches, while SCS is helping farmers to better manage and deliver water on-farm with
sprinkler systems and piped or lined laterals. Both programs aim at reducing salt load into
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the Colorado River by reducing the deep percolation which causes highly saline return flows
in areas like the Grand Valley. The program is also active in the Uncompahgre Valley of
the Gunnison Basin, and the McEimo Creek area near Cortez, Colorado.

USBR salinity improvements are federally funded in recognition that the Mexican
delivery is a nationwide, rather than a basin specific, obligation and because of the vast land
holdings of the U.S. in the basin. A 25% repayment on USBR salinity project construction
costs is made to the federal treasury from the Lower Colorado and the Upper Colorado
River Basin Funds. Local project participants pay no share of USBR project costs. While
they are required to sign contracts obligating themselves to maintain and operate the newly
improved systems, USBR fully reimburses participants for any additional maintenance
expenses caused by those new systems. The SCS program requires both cost sharing by
individual project participants and repayment from the same Basin Funds used to repay the
USBR. Ulimately, the SCS on-farm measures are paid for in the following proportion:
30% by individual participants, 21% from the Basin Funds, and 49% by the U.S. There is
no requirement tying participation in the USBR program with participation in the SCS
program. Therefore, 2 farmer could benefit from an improved ditch without committing to
expend any funds or making any on-farm changes.

Construction of salinity control features in the Grand Valley has been underway since
1980 when a 6.8 mile segment of the Government Highline Canal near Mack, Colorado was
concrete lined as a demonstration project, Grand Valley Unit Stage I. Using salinity data
and design information gained in Stage I a comprehensive program to remove 139,500 tons
per year of salt from the Colorado River was proposed as Grand Valley Unit Stage IL
Portions of Stage II are currently being constructed, other portions are being designed, and
some have been deferred or eliminated as new cost estimates indicate they are no longer
cost effective. As currently configured Stage 11 will remove approximately 108,000 tons per
year of salt load from the Colorado River when fuily implemented. As of early 1990 Stage
I had already reduced salt load by 21,900 tons per year and the completed portion of Stage
II reduced the load by another 26,000 tons per year.

Segments of the GVIC system involving approximately 217 miles of earthen laterals
to be replaced with gravity pressure pipe were included in the Stage II plan. The improved
GVIC segments were estimated to reduce saline seepage return flows to the Colorado River
by 6,500 AF per year. This volume of seepage reduction was at the core of efforts to enact
HB 91-1110, with several GVIC water users strenuously promoting their right to retain and
sell any of this water not needed for diversion as "saved” water. As of July, 1991 this
seepage reduction will not occur, since GVIC shareholders voted not to participate in the
Salinity Program, and this particular increment of "saved water" will not materialize.

The federal Salinity Act creates no claim to any saved or salvaged water produced
through the program. The fate of this water, if any, is specifically left for allocation under
state law. The Salinity Control Act states that "in implementing the units ... the Secretary
shall comply with procedural and substantive state water laws," 43 USC Section 1592(b)(4),
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(1984 Amendment). Reinforcing the Salinity Program's general deference to state water law
is detailed language in various contracts and documents pertaining to the Grand Valley Unit
wherein the United States disclaimed any right to the salvaged or saved water, leaving the
allocation of any such water to be decided under state lJaw. "Nothing in this contract shall
be construed to alter, amend, modify, or conflict with the right of the Association to make
use of all water adjudicated for use within the Gravity Division in a manner consistent with
the laws and constitution of the State of Colorado; provided, however, that any water saved
by the rehabilitation and operation of project facilities may be applied only to those lands
within the Gravity Division which are classified as irrigable...in a manner which shall not
result in any material increase of salinity inflow to the Colorado River." Grand Valley
Water Users Association-USBR Contract for Rehabilitation, Operation, and Maintenance
of Distribution Facilities, April 10, 1986. "The Districts have agreed not to use this saved
water [an estimated 1,760 AF per year from reduced seepage] in a2 manner which would
materially increase the salinity contribution to the Colorado River. Beyond that
requirement, the (sic) Reclamation and the salinity program defer to Colorado State water
law to determine the destiny of the salvaged water.” Price-Stub Ditch Improvements, Draft
Environmental Assessment, June 1990, page 16.

Participants in the program agree not to use the improved systems or saved water in
any way that would cause additional salt loading to the river. This agreement effectively
prevents participants from using "saved water" to add new irrigated acres under an improved
ditch system. Colorado water law similarly would prevent use of an existing decreed right
on new irrigated acres as an expanded use.

Environmental impacts caused by improved irrigation systems must be mitigated to
some degree. The USBR is required to provide replacement of wetland and wildlife habitat
to offset the losses to these values caused by the improved conveyances it is construeting.
Participants in the SCS program are encouraged to participate in a voluntary program to
replace wetland and wildlife habitat lost as a result of the program.

IV. Availability of Salvage or Saved Water in the Grand Valley

The Bureau and the SCS have been analyzing salt loading and water use in the
Grand Valley since the early 1970's. Hydrosalinity models analyze water use and salt
movement by measuring and projecting water flows and salt concentrations at various gages
in the Grand Valley. The model is based on a mass balance approach that tracks all water
and salt inflows into the valley, accounts for water use in the valley, and checks against
known outflows. The Bureau and SCS then formulate and design project features to reduce
saline return flows in the most effective manner by targeting those areas that produce the
highest salt load. These plans have been developed in phases, and refined based on
experience and data gained from earlier phases. Table 2 summarizes the current
components of Stage II of the Grand Valley Salinity Control Unit.



The abatement of saline return flows is accomplished by reducing irrigation system
conveyance losses and on-farm losses. While the salinity control program is aimed at
reducing the seepage that causes return flows, it aiso reduces the "non-productive” or
“incidental" consumptive use that occurs during irrigation. The incidental consumptive use
of water involves permanent, but unintentional, loss of water from the basin by evaporation
from exposed water surfaces and evapotranspiration by noncrop vegetation. These
incidental losses are reduced by combining ditches, replacing open ditches with pipe,
eliminating standing water, drying up water logged soils, and reducing wetland acreage.
Based on climate data for the Grand Valley it is estimated that every mile of 2-foot wide
lateral placed in pipe reduces evaporation losses by 1 AF per year. Every acre of wetland
lost will yield approximately 2 AF per year of reduced incidental consumptive use. Data in
the 1986 Grand Valley Stage II verification memorandum indicate that at full build-out
Stage II would line or pipe 325 miles of canals or laterals and reduce wetland acreage by
300 acres. This scale of project would reduce historical incidental depletions and thereby
produce 950 AF per year or less of "salvaged water" from the Grand Valley. With a
construction cost of $37 million (excluding all overhead and design costs) this salvaged water
would have an annual cost of approximately $3,700 per AF,

The original Stage II program proposed by the Bureaun was expected to reduce total
seepage losses by 42,900 AF per year, 6,500 AF of which were from the GVIC system.
Nearly all this seepage historically returned to the Colorado River system within the Grand
Valley. As more is learned about salinity in the Grand Valley, as construction costs
increase, and as the voluntary participants opt in and out of the program, it is unlikely that
all increments will remain cost effective and some will be deleted from the final
implementation plan. Recent estimates indicate that the combined salinity program of
USBR and SCS in the Grand Valley will reduce irrigation seepage by approximately 70,000
AF per year. As of December 1990, the USBR/SCS program in the Grand Valley had
reduced irrigation seepage by approximately 27,000 AF per year. It is important to
understand that these seepage reduction estimates are made for the purpose of determining
salt loading, not quantifying water availability. As the hydrosalinity model data are revised,
these seepage estimates may also change.

The majority of the irrigation water potentially made available through improved
efficiencies was not previously lost through consumption, but returned to the Colorado River
below the confluence with the Gunnison. While these return flows are not lost to the river
system, they historically have not been of benefit to users in Colorado because of the
proximity of the Utah state line, the adequate supply of water that exists in the Colorado
River below the Gunnison River, and lack of demand below Grand Junction. Those return
flows support instream uses in the Colorado River between Grand Junction and Utah.
Current demands for Colorado River water, and shortfalls in supply are in the headwaters
areas, and the water that eventually becomes return flow has already been called past those
demands. This water called past upstream headgates does provide significant instream
values between the headwaters of the Colorado and the Cameo diversions.
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V. Grand Valley Project

The Grand Valley Project was built by the Bureau between 1912 and 1917 and is
operated by the Grand Valley Water Users Association (GYWUA), Orchard Mesa
Irrigation District (OMID), Palisade Irrigation District (PID), and the Mesa County
Irrigation District (MCID). USBR retains a key role in the functioning of this project. As
a federal entity USBR has its own responsibilities under the Endangered Species Act, which
it is currently addressing by participation in the endangered fish recovery program. USBR
has looked at ways that the Grand Valley project and other projects it is involved in can
lessen impacts on critical habitat and be operated to augment flows in the "15-Mile Reach".

Draft Report, July, 1990: Study of Alternative Water Supplies for Endangered Fishes in the
"15-Mile Reach" of the Colorado River,

During operations studies of the Grand Valley Project, the USBR has identified
several feasible measures which can reduce irrigation headgate diversions without impairing
crop deliveries. USBR believes it would be possible to structurally improve the Government
Highline Canal by instaliation of automated level control gates (“checks”) so that
administrative spills from the system could be reduced. Currently the canal must be kept
full of water throughout its 55 mile length to provide a sufficient volume and height of water
to all delivery points. When irrigation demands are less than anticipated, canal water is
spilled or "wasted" back to the river. At certain times this spilled water has been called past
upstream juniors. It is also not available to the reach of critical habitat between the canal
headgate and the waste discharge point. USBR estimates that some 60,000 AF is spilled
annually and preliminary indications are that 60% of these spills could be avoided with
improved facilities and management techniques. On this basis USBR estimates 36,000 AF
per year of saved water potential from operational changes in the Government Highline
System. These estimates are based on a very preliminary analysis of operational changes
in the system and water users do not necessarily agree with these estimates.

V1. Disposition of "Salvage” Water Produced in the Grand Valley

Water salvaged (no longer consumed) or saved (no longer diverted), if any proves
to be physically available, could be allocated to various water users pursuant to the following
scenarios, depending on how legal and policy issues are resolved.

Under existing state law and the Salinity Control Act there is no barrier to the
original appropriator using saved or salvaged water to make up current shortfalls in their
own supply, provided no additional irrigated acres are added. Despite the seniority of the
Cameo call there are indications that shortfalls do exist during peak irrigation periods in the
Grand Valley. This occurs despite the fact that the full decreed amount is being diverted,
because that rate is not large enough to provide for all the deliveries that may be required
at a particular moment. Better scheduling and rotating demands may alleviate this situation.
Current information indicates that a major portion of the water previously lost to seepage
may continue to be diverted to meet short term peak irrigation demands, unless ditch
systems become able to betier schedule and meet demands.



A second scenario for use of water available through better irrigation efficiency
assumes that diversions in the Grand Valley will be reduced in some proportion to the
reduced conveyance and on-farm loss. That would effectively reduce the size of the Cameo
call, leaving more water available for other users to divert under existing or future
appropriations. Currently the Cameo call is satisfied in part by releases from Green
Mountain Reservoir and a reduction in the size of the call would allow other uses of this
stored water. The reduction in Grand Valley diversions could be voluntary, recognizing that
less water is needed to accomplish the same purposes, or administratively enforced by the
State Engineer.

A third scenario assumes that an entitlement to the saved and/or salvaged water
currently exists or is legislatively created as an attribute of the original water right, Such
an entitlement conceivably could be assigned to the original appropriator or to the entity
that invests in conservation measures and produces the saved water. Once a property right
is assigned the saved water could be transferred or temporarily leased to any use in or out
of the basin. There are two current demands which might be expected to acquire rights to
this water: the U.S. Endangered Fishes Recovery Program secking water for the "15-Mile
Reach" at Grand Junction, and junior water rights upstream of the Grand Valley. A
transferable salvage right might also be of interest to a revived oil shale industry located
upstream of Grand Junction or to the CWCB as the basis for a senior instream flow right
on the Colorado River.

A fourth scenario assumes that any return flows from the Grand Valley should
remain in the reach of the Colorado River below Grand Junction. This requirement could
arise from junior downstream conditional water rights claiming reliance on those return
flows for a water supply. Any future CWCB instream fiow right for endangered fish or
other purposes would also be a downstream junior, possibly relying on Grand Valley return
flows. The Colorado River and the Upper Colorado River Basin Compacts apportion the
amount of Colorado River water each of the basin states can use, As a result, some water
must flow out of the state of Colorado to satisfy apportionments made to downstream states.
These apportionments are not unlike a downstream water right capable of calling water
from upstream users. Upstream rights junior to the Compacts may argue that they relied
on the availability of Grand Valley return flows to help meet downstream apportionments
and that they should not be placed at risk of having their own diversions curtailed in the
future for compact purposes by a change of historical return flows.

VII. Legal and Policy Issues

The same range of policy and legal issues presented in the more comprehensive
Analysis of Water Salvage Issues in Colorado generally apply in the particular case of the
Grand Valley.



A Legal Issues

The main legal issues surrounding salvage and saved water in the Grand Valley
involve the entitlement to claim historical diversion levels, and thus return flows, as an
attribute of the original appropriation. Current law appears to fix the priority date for a
plan to use return flows to the date such an intent is formed and manifested, not the date
of the original appropriation. Water Supply and Storage Co. v, Curtis, 733 P.2d 680 (Colo.
1987). The availability of the "no injury” rule to upstream juniors who have not made
physical use of return flows, but wish to assert reliance on those return flows will be at issue
if a right to reuse or transfer saved water is recognized. The issue of reliance on return
flows will be further complicated by uncertainties over how Colorado River Compact
apportionments will be met and the role of return flows in meeting those apportionments.

B. Policy Issues

The prospect of finding some increment of "new" water in an over-appropriated basin
raises water supply allocation policy questions, particularly where the status of that water
within the priority system is unclear. If the priority system does not provide a basis for
allocating this water, the courts or the General Assembly may have to allocate it on policy
grounds.

The Endangered Species Act requires federal resource and permitting agencies to
do everything in their power to avoid jeopardizing endangered native Colorado River fish.
Those powers include review and approval of non-federal water development projects.
Potential solutions to the habitat needs of endangered fish may depend upon a consensus
within the water user community. tntil the habitat needs are protected ali future Colorado
River depletions, and 10 some extent current depletions, are at risk, regardless of where the
end use of those depletions occurs.

There are also important environmental and econormic policy questions, involving
protection of wetlands and fair recognition of federal taxpayer investment in local water
supply projects. The environmental price for saved water may be high. In the Grand Valley
the main beneficiaries of irrigation losses are wetlands and ditch and field tree borders. The
seepage from the Government Highline Canal, for instance, supports a vegetated corridor
through otherwise barren range and cropland, used extensively by wildlife and for local
recreation. The Salinity Program will be mitigating some portion of its environmental
impacts, but if a broad incentive for further irrigation efficiency is created, there may be no
mechanism to prevent environmental damage from private conservation efforts. On the
other hand, if municipal demands are forced to look elsewhere for water, the environmental
consequences may be worse than the loss of phyreatophytes or artificial wetlands.

Some believe that since the U.S. has funded the bulk of the efficiency improvements

which produce salvaged or saved water, its claims to control that water are superior to that
of the original appropriators. The Salinity Act requires that the Grand Valley Unit be
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designed and operated in compliance with state water law. If state law is changed or found
to currently allow claims to salvaged or saved water, the federal government may make
equitable or legal arguments that this water should accrue to the U.S.

Another policy raised by salvage in the Grand Valley relates to interstate compacts
and whether the extent of an eventual compact call is too speculative to be factored into
present day water allocation decisions. A related compact issue is the difficult question of
how to use the Board's instream flow authority near statelines in a manner that wiil preserve
important Colorado environments along the State's borders while not impairing the State's
ability to fully consume compact entitlements.

VIIL. Findings

Based on the foregoing analysis and the discussion undertaken by the Board with
respect to broad questions of water salvage and saving, the following findings can be made:

a) Based on present knowledge of salinity control activities in the Grand Valley
some unquantified amount of salvage/saved water may be available.

b} To quantify the amount that is now or may become available in the future
would require detailed engineering and operation studies of the Grand Valley
Project and the Grand Valley Irrigation Company.

<) Salvage/saved water from the Grand Valley Irrigation Company system is not
likely to become available because GVIC shareholders voted not to
participate in the salinity control program.

d) If the availability of salvage/saved water is established, the legal and policy
issues affecting water management described in the report can be addressed.

bj2%4a.rpt



Table 1

Water Rights Comprising the Cameo Call

Operating
Entity Structures Irr. Acres Decreed Rights
Amount Priority
(efB) Date
G.v.I.C. Grand Valley Canal 4,220
Masa County Ditch 1,090 520.81 1882
Grand Valley Highline Canal 7,240 119.47 1914
Kiefer Extension Ditch 5,970
Grand Valley Mainline Canal 7,760
Independent Ranchmen's Ditch 2,310
28,600
P.I1.D. Price Ditch 3,710 80. 1889
23.5 1918
“ o.M.1.D. Orchard Mesa Canal No. 1 7,390 10.2 1898
Orchard Mesa Canal No. 2 450 1907
Orchard Mesa Power Canal 400 =* 1908
M.C.I.D, Stub Ditch 200 40 1903
G.V.W.U.A. Government Highline Canal 25,900 730 1908
TOTAL 66,500 2,373.98
G.v.I.C. = Grand Valley Irrigation Company
P.I.D. = Palisade Irrigation District
O.M.I.D. = Qrchard Mesa Irrigation District
M.C.I.D. = Mesa County Irrigation District
G.V.W.U.A. = Grand Valley Water Users Association
* P.S.C.C. =

Public Service Company of Colorado, cperates the power plant at the
end of the Orchard Mesa Power Canal, using the 400 cfs right.

All structures except for G.V.I.C. divert at the Grand Valley Diversion Dam,
0.25 miles abeve the confluence with Plateau Creek.

The G.V.I1.C. Dam is approximately 8 miles downstream, near Palisade, Colorado.



(3 $4400 miLid
ok i
/.
// _/\‘.
' ”,
>~ ~_ 1T =
\%(
' Comey
b
LR L] 79/
e (AT}
—_— N e =T ...‘, " |
Tl
e T
e A
*’. ....... - N
—_ e ——— _\
- |“ "—1 .‘:-:“_.—-u‘ Rl ]
s Y OMAD
‘f\ ( Sk
mar '\-_
wai
-.Ill.. .'l.".' .
et i Pret g
fabanirecn wAPES COLAMARG RLMIGR
EOLOMAGLDS HeWED BANYE BALAITY EDwIADy FRDMYCT
GRAMD VALLEY UNIT,COLONRADD
ay Contn STAGE TWQ
s 1w e SERERAL MAP
—— Pipat A
12T -4IT-840C
-wwal b Lywewy Te Ee Lamad [T} R
E L R (LT . ll-|_|_-_n'n 4 =
= b
13 _ _ - _




N %N

B0 0 0 2 2

-

Table 2
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Stub Diteh Datersls

Klelter Entensalon laterats
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Appendix B

Irrigation Water Budget
Figures 1-6

Tables 1-2
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UINTAH BASIN UNIT PRICE SAN RAFAEL RIVERS UNIT
Existing I Il'nprr.mredfllg‘lr ImprovedIIIéf changa ({AF}) Existing I Improved r1d/ ImprovedIIIlf changa (AF)
AF W AF L AF 0 II-1 III~1 AF vV AF W AF 2l 11-3 1I1-1
DIVERSION 74,560 | 1008 | 68,650 | 100% [ S6,770 - 6,310 | ~18,190 | 178,100 | 100% | 178,100 ) 100% | 129,950 | 1004 0 -48, 350
CONVEYRNCE LOSSES
Spille 0 R 8] 19,795 11 15,302 11,675 - 4,003 ) - B 120
Phreatophytes 1,180 2 1 1,020 935 2 - 160 | - 245 3,400 2 3,118 2 2,600 - 282 | - 300
Evaporation 250 220 200 = 30 ) - S0 1) 0 Q L+ a
Deep Percelation 6,970 9 £,030 5 5,110 9 ~ 930 | ~ 1,860 18,700 11 17,152 8 11,675 - ~ 1,548 ) = 7,035
SUBTOTAL 8,400 11% 3:270 11% 5,245 11% | - 1,330 | - 2,155 41,895 24% 35,972 20% 25,950 208 | ~ 5,923 | 15,948
FhRM DELIVERY 66,560 g9y ) 61,380 BO% | 50,525 BO% | - 5,180 | -16,035 | 136,205 J6% | 142,128 80% | 103,800 808 | + 5,923 | -32,405
FARM 1OSSES
Tailwater 4,820 7 3,000 2,515 = 1,820 | - 2,305 6,462 5 6,269 4 4,150 4 = 193 | - 2,312 |
Phreatophytes 5,190 3,530 3,020 = 1,660 | - 2,170 30,016 22 25,001 8 18,688 18 - 5,018 | -11,33)
__Evaporation ¥ 4,080 $,610 4,540 + 1,430 |+ 460 6,211 4 12,129 2] 8,304 8 + 5,918 | + 2 093
__Depp Percolation 20,720 31 10,770 13 &, 700 17 - 9,950 | -12,020 27,085 20 7,610 ) 6,230 & -19,475 | —20,855
SUBTOTAL 34,810 52% | 22,810 37% | 18,775 a7y | ~-12,000 | -16,035 69,774 51% §1,009 36% 37,369 36% | ~18B,765 | -32,405 |
CROP CONSUMPTIVE USE 31,750 | aes | 38,870 | 63% | 31,750 | 6&3s | + 6,820 0] 66,431 | 498 | 91,229 | 6as | 66,431 | 64% | +24,6688 ]
LOSSES BY FATE
Incidental Depletion
__Evaporstion &/ 4,330 10 5,730 19 4,740 19 + 1,400 | + 410 6,211 5 12,129 14 8,304 13 + 5,918 | + 2,092
Fhreatophyte 6,370 15 4,550 15 3,955 16 = 1,820 | - 2,415 33,416 g 28,11% 32 21,285 34 = 5,297 | =12,131
SUBTOTAL 10,300 28% | 10,280 Adn 8,685 3% | - 420 ] - 2,008 39,627 35% 40,248 46% 29,589 47 |+ 621 | -10,038
Return Flows
Surface 4,820 11 3,000 10 2,515 10 - 1,820 | - 2,305 26,257 24 21,971 25 15,825 25 - 4,286 | -10,432
Groundwater 27,690 64 | 16,800 56 13.810 | S5 -10,890 | -13,880 45,785 41 24,162 29 17,505 28 | -21,023 | =27,880
SUBTOTAL 32,510 75% | 19,800 668 | 16,325 65 | =12,910 | =16,1885 72,042 65% 46,233 54% 33,730 §3% | ~25,309 | -38,312
TOTAL LOSSES 43,210 | 100w | 30,080 | 100 | 35,030 | 1008 | -13,130 | -18,190 | 111,669 | 1008 86,981 | 100% §3,319 | 100y | -24, 688 | —48,350

Salvage. tab
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Notes to Table 1 Irrigation Budgets
Percentages shown for "conveyance losses” and "farm delivery" based on diversions.
Percentages shown for "farm losses" and "crop consumptive use” based on farm delivery.

Improved Case II is salinity project as proposed, allowing crop consumptive use to
increase where irrigation supplies have historically been inadequate.

Improved Case III is modified project holding crop consumptive use at baseline levels
based on assumption that historical irrigation supplies provided maximum crop demand.

On-farm evaporation increases when sprinkler spray irrigation replaces flood irrigation
methods.
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SUMMARY OF SALVAGED AND SAVED WATER
POTENTIALLY AVAILABLE FROM UINTAH AND
PRICE-SAN RAFAREL SALINITY CONTROL PROJECTS

rrigation Efficlency ~Savad" Water Saved Watar Salvaged Water Reducticn in Cona. Salvagae Redugtion | Change in River
mprovemant Levals Raduction in Annual Coat | Ua2 v ¥ | annual cost | Retuen Flow below
Diveraions Flow
headgate | raturn
flow entry
AF e §/AF [y 14 Crop c.u. | Incid.c.u. | Net c.u. s Vv §/AR/yr (4 AP AF
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Percent of pre-improvement diversion levels: Uintah at 74,960 AF/yr, Price-San Rafael at 178,100 AF/yr

Annual Projact Costs from USDA/USER Planning Documents

Uintah Basin Construction Cost = $6.74 million, Annual Cost = $652,000
Price-San Rafael Construction Cost = $72.14 million, Annual Cost = §5,986,000
Consumptive Use Increases because area has a current shortfall in irrigation water availability, no salvage results.
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Meeting Notes

The CDR Associates facilitators opened the meeting with a welcome, and members of the IBCC
introduced themselves. The facilitators asked the group for their parmission to depart from the
agenda distributed before the meeting to allow time for Harris Sherman, the newly appointed
Direcior of the Department of Natural Resources and Chairman of the Interbasin Compact
Committee, to address the group and hear their thoughts on the process.

Conversation with Harris Sherman

Mr. Sherman began his remarks by stating his desire to help this process work, and his hope that
in this meeting and other IBCC members would provide candid feedback and work with him to
make the process a success. He presented five questions to the group:

How do the Reundtables and the IBCC fit with cach other? Is the coordination process
working, and what would you suggest to strengthen it?

Are the state agencies traditionally involved in water issues and the IBCC and
Roundtables working well together, at both policy and staff levels? Are we coordinating
our work at a staff level to avoid duplication? Looking at the right statewide issues?
Have we provided the right kind of educational materials and opportunities to the
roundtables? How are needs assessment activities perceived?

How are basins working with each other? We have statewide water issues that must be
addressed — is this process helping the basins work closely with one another?

A number of rajor water issues are in progress right now that are not part of this IBCC
process — when and where do we try to integrate these efforts?

The facilitator asked the group for feedback on each question.

Question 1: How do the Roundtables and the YBCC fit with each other? s the coordination
process working, and what would vou suggest to strengthen it?

¢ Jeris Danielson: The process has worked extremely well, and has been responsive to

roundtable requests.

Ray Wright: The IBCC has spent a lot of time working on process, and connectedness
has not been fully explored. Not much has come up that has been challenging.

Dan Birch: It will take 6 months fo a year for the substance to unfold, and I would not
support mucking around with this process. If we start pushing it, it will fall apart.

Biil Trampe: Our Roundtable is extremely protective of the grassroots concept. Having
DNR provide us with a starting point for the bylaws, and the IBCC Charter, helped us get
it done. We have spent lots of time working on process, and may be behind the times in
developing the needs assessment, but finally it looks like we're beginning to turn a
corner. Ifthe roundtables felt there was a change in philosophy, the whole thing might
come to a halt.



Marc Catlin: 1t takes a certain amount of time to develop trust between people before
they feel comfortable or safe discussing how they feel. You’d think locally that wouldn’t
take much time, but it may be the hardest part — knowing everyone and figuring out
where we can find middle ground, and what things are sacred. This group is a great
opportunity for us to learn some things about how to build that trust and how to run our
Roundtables, Now it's going te come back to you (referring to Harris Sherman) — it will
take a little bit of time to learn about you and trust you, and when we go home and are
able to say that the new Director would like to see this process work that will help,
because everybody is hoping that this will work. No one is trying to sabotage or be less
than forthright. It may take us a while, longer than we want, but [ think it has a chance of
working.

Join Porter: This is a grassroots effort, and it came about because of the failure of
Referendum A. Anybody that thinks they are a stakeholder is a stakeholder. This
process starts at the grassroots, and it is long and slow, but we have to give it a try. Now,
we are just to the point where we're beginning to see applications come in for use of the
Senate Bill 179 money. It may take a while for us and the Colorado Water Conservation
Board (CWCB) to figure out priorities and the best way to utilize and implement the
program.

Rep. Kathleen Curry: A lack of clarity in division of labor has raised its head with regard
to the prajects bill. We need to make sure cooperation between CWCB and the 1177
process is working, and that one doesn’t get ahead of the other. The Legislature still feels
there are members that need to be brought into this dialogue. I’'m concemed with the
process, not the specific study that was proposed as a part of the projects bill. We need to
stress that the process is supposed to work from the ground up. The precedent we set in
the Capitol this year on that will be important for other studies.

Eric Wilkinson: When issues come up that are of interest to the entire state, the IBCC
needs to receive information from the Roundtables. How we go about conducting needs
assessments needs to be resolved on a statewide basis. SWSI was able to look at

from Roundtables and incorporate it into the discussion. Roundtables feed the process,
but I would like us all to recognize that there has to be a common denominator — a
common technical platform, common criteria — and it is the role of this group to find that
with input from Roundtables.

Question 2. Are the state agencies traditionally involved in water issues and the IBCC and
Roundtables working well together, at both policy and staff levels? Are we coordinating our

worek at a staff level to avoid duplication? Looking at the right statewide issues?

Melinda Kassen: CWCB and IBCC worked well together to develop the criteria and
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CWCB and IBCC is coming. If1look at the CWCB projects bill, I see one million
dollars for studies of things like the value of non-consumptive uses. Ithink the problem




that you need to help us solve is that this bill is going to go through soon and all of this
money CWCB will have is for the sort of things that we had talked about doing in our
Charter. To avoid duplication, either the CWCB should do these studies, or the IBCC
should do them, but not both. One thing the IBCC has going for it is that we haven't
made too many people mad. A number of communities are still very skeptical of CWCB
as an honest broker. When the recreational community sees $150,000 in the projects bill
for CWCB to “evaluate” recreational water use, they get worried. CWCB may think that
the only way to prove they can be objective is do a study, but the recreational community
doesn’t think they can do that. If the bill goes through, and the CWCRB gets funding for
these studies, what is the role of the IBCC? We have a statutory obligation to do
interstate compacts, but I don’t see any on the horizon. Our only other obligation is to
public education, but I question whether we have a meaningful role if CWCB does all of
this other stuff. And if they do the study, how do you convince various interests that
they're unbiased?

Rita Crumpton: One thing we need to decide: this process was set up to be veluntary.
The projects bill represents the Legislative response to constituents — they came forward
voluntarily with the idea for the proposed study. So is this going to continue to be a
voluntary process, or do we want ¢ exercise more control?

Dan McAuiiffe, Deputy Director, CWCB: Many members of the IBCC are either past or
present members of the CWCB. At the same time that the General Assembly passed
House Bill 1177 and House Bill 1400 to fund this process, they also created a new
section within the CWCB to continue SWSI and to address Colorado’s future water

____________________

they now want to hear a report from the IBCC process, and want to have that ongoing
relationship. There are some things the IBCC can do well, and some things the CWCB
can do well. Where do those come together? Because the Governor makes appointmnents
to both entities, the cabinet transition gives us an opportunity to work on any relationship
issues.

Eric Kuhn (General Manager, Colorado River Water Conservation District): When the
1177 process began, our board approached the concept with some questioning and
accepted it with deference to Russ George. Our approach since has been to actively
engage both the IBRCC and the CWCB. If we're going to be a part of the policy making
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recreation and environmental interests, we want to do it in a transparent way and through
the Roundtables because they represent the stakeholders in those areas — cities, counties,
etc.

Bill Trampe: The Gunnison approached the process with some skepticism in the
beginning, and many thought it was just another way to get water for the Front Range.
The river district gave deference to Russ, some of us thought it might be our last chance
to have a say in how things develop. Transparency in the relationship between the
CWCB and the IBCC is critical, as is maintaining the grassroots nature of the process.




Jenny Russell: The IBCC should not become an arm of the CWCB. We need to be
careful about appearances as well — for example, there are many CWCB staff members
around the table today, and even though they are here because of the discussion about
Colorado River issues we’ll have later, I'm concerned about how that looks.

Wayne Vanderschuere: The challenge before us is to find the strengths in what the IBCC
brings, and in what the CWCR brings. We need to get past the easy stuff and move on to
the hard stuff, and I agree with Jenny that we wonldn’t want to be subservient to the
CWCB. Right now, our shared experience is implementation of 8B 179. The tight time
frame was necessary, but didn't allow enough room for expression of all viewpoints.

Eric Wilkinson: SWSI is the best thing the state has done in terms of water planning, and
we wouldn’t be here today without that process. CWCB needs to continue in that role.
S$WSI has attempted to Jook at non-consumptive uses, but it wasn't totally successful.
The CWCB has statutory responsibilities on the Colorade River with regard to compact
administration, and has purview over some state policy decisions that aren’t up for
discussion. The relationship between the IBCC and the CWCB should be rich, fruitful,
and supportive. As a CWCB Board member, I know I'm working to support this process,
and 1 think other board members feel the same.

Rep. Kathigen Curry: Why couldn’t we set as a goal better communication between
IBCC and CWCB? An example of where things could have been done better is the
recent projects bill, which could have been run by the IBCC before now.

Stan Cazier: We started the IBCC process because something about the system wasn’t
working. At one point in time, districts and board members were closer together. Now
Colorado is so big with so many diverse interests that it’s difficult to get everyone

together. The Roundtables accomplish that. There is a perceived in gap of information

and SWSI did not fully gvaluate non-consurnptive use — how much water has to be left in __ . - { Deleted: cvaluate non

the stream. That's the most difficult question to answer. SWSI staff have done a good
job working with the Colorado River Roundtable, and any study you have is going to
have gaps.

Alan Hamel: Staff from both organizations have done a great job and offered a great deal
of support. Being able to have facilitators has helped. Processing applications for SB179
money through the Roundtables is difficult and time consuming, since everyone is a
volunteer. How do you organize the administrative side of the Roundtables to at least
keep that going? The Roundtable process has brought people together that haven’t
historically been involved with water issues, [BCC and CWCB staff have done a great
job, but we’ve been pushed sometimes — had to turn some applications around in 24
hours,

Jeris Danielson: We're a new organization, but have had two major successes: different
interests learning about each other within the Roundtables, and IBCC members learning
about other parts of the state.



uestion 3a: Have we provided the right kind of educational materials and of
roundtables?

T. Wright Dickinison: What been most encouraging to me is seeing the learning Jeris
talked about happening. This state can’t be driven from the top and is abhorrent to state
water planning — this is what they told me when I started — but what we lack is a way to
bring people together to understand the greater good. ‘You can't lead us, but if it is our
idea, it will work. The trick is to lead without pushing. I would hope the new state
administration would take time to sec what’s working before making changes. Itis the
responsibility of everyone here to bring the important things to this table to discuss. Are
the major players comfortable enough with this process to bring things to the table? With
the emergence of our new energy economy, think about what that does to the economics
of pumping on the Ogallala. High value corn could cause us to drain it dry. Thisis
where we can actually lead by showing the courage and foresight to use this forum to
bring things forward.

rtunities to the

Rita Crumpton: The Public Outreach, Participation, and Education Working Group have _ . - { Deleted: s

talked at length about defining our audience. Is it the IBCC? Roundtables? Other state
agencies? Some don’t know we exist or what we do, or why we exist. We've begun
reaching out to those not included, and want to bring them in. Many organizations are
wondering where they can fit in to help this education effort.

Steve Vandiver: Roundtables are taking the initiative to educate their own members, and
have been able to present information on water administration, etc. that impact people in
basin, but they didn’t know anything about. This has helped to clarify and correct what is
being said in the coffee shops, and the discussion with Roundtable members has been
beneficial.

Question 3b: How are needs assessment activities perceived?

Marc Catlin: The Gunnison basin needs assessment cornmittee has met, and will make
recommendations Monday night on how to spend our 1400 money. Looking at the SWSI
needs assessment, thers is some information missing because small communities were
reluctant to participate. The SWSI staff has been very professional working with us, and
we would like to see that relationship continue.

Ray Wright: The Rio Grande basin didn’t feel an extensive re-work of the SWSI needs
assessment was necessary. The 1400 money we’ve requested to this point will be used
for groundwater investigations needed to move forward with the primary objective of the
Rio Grande Roundtable, which is to address issues of sustainability within the basin.

Stan Cazier: The biggest issue the Colorado Roundtable hopes to address in the needs
assessment is non-consumptive use, This is a very big task. Qur consumptive use
numbers are in SWSI. Headwaters impacts are always an issue, and the farther down you
go the harder it is to locate projects.



Mike Shimmin: On the South Platte, our Roundtable decided SWSI had done a good job
of assessing future needs for our area, and we adopted that assessment. Clearly the South
Platte basin is under pressure to make sure we're fully utilizing our resources before we
look elsewhere for additional supplies. We're doing a full analysis of where
unappropriated water, if any, exists in South Platte. Also looking at places where
multiple developers are Jooking for same water source. Our needs are about obtaining
information to refine how ocur water gets used.
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shale and other potential areas of energy development). The Roundtable approved an
initial scope of work to look at those issues, in a combined study with the Colorado River
basin. Local interests continue to be concerned about how water needs can be met. At
one of our next meetings, the Roundtable will leck at scope of work to determine non-
consumptive needs. Local ranchers have proposed a model project combining small
storage and irrigation efficiencies to yield improved in-stream flows. Because agriculture
can’t afford to pay for storage, and in some cases on-farm efficiencies, this model will
look at bringing those entities and interests together.

Kent Crowder: On Tuesday, the North Platte Roundtable finalized a task order to gat
started on our needs assessment, ‘We want o quantify the unappropriated waters on the
North Platte. It is always talked about as an over appropriated basin, but we think there is
unappropriated water at some times of the year. Also, SWSI didn’t fully look at non-
consumptive uses, and we want to start identifying and quantifying those. Through this
process, we have started to see some of the information coming out of the Platte decision
support system. QOur other need is to quantify and address consumptive use of high
altitude pasture grass. Our basin is different than others in Colorado because all of our
water runs out to Wyoming, and we’re not arguing too much with one continuous basin.

Alan Hamel and Jeris Danielson: On the Arkansas, we'll be looking for more
information on recreation and environmental needs in the basin. For municipal,
industrial, and agriculture, we're comfortable with SWSI numbers.

Doug Seott and Peter Binney: The Metro Roundtable is an artificial construct out of the
South Platte basin. Virtually everything is municipal and industrial use. Overall, we're
comfortable with the SWSI estimates for the metro area. We need to develop 2 common
number for municipal and industrial demand to be used for population-based projections.
We're concemed about opposition to undertake future work to address the water supply
gap that was in the CWCB Projects Bill, because to study our water use we need to be
able to go beyond our borders and look at the basins where the water originates. The
Metro area can’t survive without relationships with other basins. We know what we’d
like to see 50 years from now — the problem is how to get there.

Jenny Russell: The task order summary request for the Southwest Roundtable is together
and will be discussed and voted on this Wednesday. We want to check with the




municipal water suppliers to make sure that all SWSI assumptions were comrect. Our big
challenge is non-consumptive use. The Roundtable wants to take hard look at that and
take a look at alternatives to permanent agricultural dry up, and will look at the results of
SWSI [ to determine what additional studies we need.

Question 4: How are basins working with each other? We have statewide water issues that must
be addressed — is this process helping the basins work elosely with one ancther?

Eric Kuhn: The IBCC and Roundtables have no legal authority to enter into contracts,
appropriate water, and implement projects. At some point in time, every Roundtable that
wants to implement something which requires construction or owning water will have to
tum to another entity. The concemn is that there are lots of discussions going on in
parallel, including NEPA processes and water rights discussions. How can we be both
transparent (to get buy-in) and maintain appropriate confidentiality? Right now, we're
trying to walk fine line of doing both, In Gunnison, how do we put back together the
pieces of Black Canyon? The same issues will be faced in other basins, '

7. Wright Dickinson: Bringing these tough issues to the table in a way that promotes
discussion and helps people understand the issues is a major challenge for us. The
Yampa doesn’t want to be sacrificial lamb for the rest of state — if that happened, all
water would be flowing downhill, and that brings no sustainability to the basin. Most
folks won’t understand that unless they hear discussion in a forum like this. How are you
going to keep the state whole and vibrant?

Mike Shimmin: We've known for a long time how to fight with each other. The recent
trend has been negotiation on a project by project basis. The IBCC process attempts to
reach a new level of cooperation, with the goal of building a water project we could call a
Colorado water project. Existing water processes work reaily well at doing a lot of
things, but haven’t worked well at figuring out how to cooperate with each other,

Question 5: A number of major water issues are in progress right now that are not part of this
IBCC process — when and where do we try to integrate these efforts?

Harris Sherman: We welcome further ideas you have in coming weeks and months. The
process needs time to work and evolve, and it's going to take experimentation. Some
issues are difficult — parallel processes, how do they proceed in conjunction with IBCC?
The opportunity to set a framework for relationships between basins will continue. We

need to give more attention to the ongoing processes, and look at how to bridge the needs
for both transparency and confidentiality.

Jeris Danielson: A large part of the success of this process to date is due to the work that
Eric Hecox has done, and the fact that he has credibility with the Roundtables, and they
know he speaks for the Director., Need to maintain his ability to do that.

* Rod Kuharich: Qne of the goals of the IBCC process was to place the burden on

e e e e




do whatever we can to foster communication and help. We'll put every IBCC member
on the mailing list to receive complete board packets for every board meeting, and urge
everyone to become part of the process of developing the projects bill.

Colorado River Basin Compact Activities and Issues

Presentarions

Rod Kuharich, CWCR Director, provided an introduction to the Colorado River Compact, and an
overview of the diverse Compact issues in which the CWCB is involved. Kuharich serves as the
lead negotiator for the State of Colorado on Colorado River Compact and Upper Colorado River
Compact issues, handling interstate discussions to protect the rights of the State. He addressed
several topics currently being discussed by the basin states, including shortage of water
deliveries to Mexico. In addition, compact states are considering weather modification to
augment upper basin snow pack, and exploring improvements to irrigation system storage and
controls as a way to itnprove efficiency. Augmentation with non-tributary groundwater or
desalinated brackish groundwater has also been raised as a potential supply source. The work of
the Salinity Control Forum continues, focused primarily on the water quality requirements for
delivery to Mexico. Both the Colorado and San Juan rivers have engoing recovery programs for
endangered fish.

Kuharich highlighted that Colorado has developed a decision support system for the Coloradg . - { Defeted: deveioped » ]
River Basin which js an important tool that can elp improve management of Colorado’s water ™~ { Deteted: ihe Colorsdo )
resources. Also ongoing is the creation of a document archive which makes important NG { Deleted: is an ]
information resources widely accessible over the Web. He stressed the desire of the CWCB to “{ Deleted: kelp improve )

serve as an information resource and partner for the IBCC as it moves forward.

Randy Seahoelm, Section Chief of Water Supply Protection at the CWCB, gave a presentation on
the nuts and bolts of the Colorado River Compact (1928), the Upper Colorado River Compact
(1948), and the Coordinated Long-Range Operating Criteria (1970). (Presentation available
separately.}) He referenced three areas of ongoing discussion under the Colorado River Compact:
deliveries to Mexico; how to consider tributaries within the compact framewotk; and system-
wide accounting. Seaholm discussed the Upper Colorade River Commission’s role in
apportioning curtailment, if necessary, between upper basin states, and the means by which
avoiding curtailment factors should be factored into basin storage criteria.

Eric Kuhn, General Manager of the Colorado River Water Conservation District, continued the
discussion by presenting three questions for the group. His questions and observations are
recorded below.,

Question 1. An assumption often made in hydrology is that the future will look like the -
past. This assumption involves examining historical data on climatology, hydrelogy and
river flows, and assuming that the same pattein — highs, lows, average rainfall, mix of



wet and dry years, etc, — will continue into the future. He asks “Is that a good assumption
in today’s world?”

Many studies suggest the world is getting warmer, which could trigger an increase in
consumptive use. In a warmer world, the same precipitation would result in lower stream
flows. Given that there is a lot of confusion over what will happen in the future, how
might or should we adjust our assumptions?

Question 2. Should we approach full development of the Colorado River from a firm
yield or average yield basis? For planning purposes, Denver Water looks at the 1953 to
1956 drought, and analyzes the ability of their system to make water deliveries to

7

customers under those conditions. Denver uses a firm yield approach, because they need 3‘-'

to make sure all of their customers get water, even in a drought. Other systems use
different time periods for planning.

The rationale behind using firm yield is that we can be safe, and deliver water through a
reasonably dry period. However, average yield takes advantage of times when there is a
lot of water, and doesn't leave any on the table. It would be helpful for IBCC members

to have conversations with the roundtables about these issues, and get their perspectives.

Question 3. How do we approach full development from the interstate compact
perspective? The 1922 Compact helped avoid application of the appropriation doctrine
on an interstate basis. The negotiators knew the Supreme Court had looked at the issue
of adjacent states sharing water, and upper basin states wormried that if their development
had to compete on the basis of priority with California or other states, which have large
rights already in place, there would be no water left for future development in the upper
basin. The Compaci allowed development independent of priority in the lower basin,

Is the appropriation doctrine the way to reach full developtnent of the resource in
Colorado? Are we headed toward a series of intrastate compacts between the four major
basins in Colorado that contribute to the Colorado River and the Front Range, or do you
allow the appropriation doctrine to control? Do we need to know how a Compact call
would be administered within the state? Kuhn advised the Colorade River Water
Conservation District that the answer is yes — the only way to assess the risk of
development and over development is to know how a Compact call should it occur would
be administered. Going back to the second question, using the firm yield approach would
lead to rare compact calls. The average yield system would probably make calls more
frequent,

Kuhn concluded by expressing the view that transparency is critical, and these three big-picture
issues need to be discussed with the Roundtables.

Rick Brown, Intrastate Water Development & Management Section Chief at CWCB, provided
| an observation jegarding Colorado’s approach jn interstate negotiations. He clarified that the

positions taken by the State in Compact discussions were designed to protect the State’s ability
to use the maximum amount of water legally allowed under the Compact, in order to give those

10

A
ns

. - - Deleted: regarding Colorado’s

"~ { Deleted: in interste

S




within the state the maximum amount of flexibility in deciding how to manage these water
resources.

Gauged river flows and calculations of Colorade’s current consumptive use indicates_that -~ Deleted: use indicates

river and its tributaries. The lower end of the estimate takes into consideration water that is
available under a multiple year drought (i.e., firm yield approach). The upper end of the estimate

reflects the maximum legal availability to Colorado under the Colorado River gompact, Brown . - { Deleted: compact.

stressed that all water rights are subject to legal and physical availability. He also pointed out the

differences in water accounting between the Colorado and gther compacts — noting that the - - Deleted: oter compacs

Colorado compact accounting is based on a 10-year running average.
Questions and Discussion

[BCC members and CWCB staff spent significant time discussing issues related to the river
compacts, and pending legislation that would fond a CWCB study of the Colorado River,
Comments made are presented below grouped by discussion topic, and in the order in which the
comments were made while discussing that topic.

Feedback on Presentations

s Eric Wilkinsom: 1 agree with the three questions Eric Kuhn proposed. We need to do
engineering studies to get more information, and address the important policy questions
that need to be answered and decisions that need to be made. If hydrology is indeed
changing, and the past is not a predictor of the future, we need to do studies that will help
us make an educated guess at future conditions. Firm vield versus average vield is a
question of risk tolerance and engineering management.

Several factors have contributed to what happened on the South Platte. If the South
Platte had used firm yield to make decisions, development would have stopped in 1900.
However, the decision was made to allow appropriation based on average yield, and
infrastructure was built to make that possible. The storage to yield ratio on the South
Platte is high.

I agree that how a compact call on the Colorado River will be administered is one of the
key questions. Will it be apportioned among all four upper basins? Will junior users be
curtailed? These questions must be answered before you can do a risk analysis.

The decisions that were made on the South Platte were based on administration as we
understand it, and we need to understand how administration works or will work on the
Colorado. We must undertake three steps before permitting more development of the
Colorado: studies to better understand future hydrology; clarification of what will happen
if there is a compact call; and a risk analysis of development scenarios, considering legal
and physical availability of water in the basin,
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Can determining State policy regarding a compact call be a democratic process? Would
that compromise our negotiating position as a state? Input from the Roundtables on how
various administrative choices, such as proportional curtailment based on flow from each
sub-basin, could impact them might be useful. However, ultimately the decision on how
to administer a compact call is a policy decision that must be made by the State of
Colorado.

& Ray Wright: In my view, the answer to the question “is the [hydrological] future going to
lock like the past” is “no.” In the Rio Grande valley, we are coming to terms with an
unsustainable levél of well pumping that has gone on for 30 years, and provided a big
boost to the valley's economy during those years, Future decisions should take into
account risk factors when maximizing benefit.

s FEric Kuhn: HB 1177 asks roundtables to do a needs assessment, and also an assessment
of unappropriated water in their basin. How are the basins that are part of the Colorado
River Basin supposed to do that? The process that Eric Wilkinson suggested makes sense
—we could take the time to get buy-in from the roundtables, which may mean that the
study doesn’t get funded this year, but can be done in a way that supports the roundtable
process.

Firm Yield vs. Average Yield

» Melinda Kassen: In the Constitution, what is the distinction between firm yield and
average vield? On the Rio Grande, junier users can appropriate water, but they must
augment seniors against any future impacts to those water rights. It sounds like the
development on the Colorado we're discussing is “new water” but how do we protect the
seniors?

s  Eric Kuhn: The 602a water held in storage protects future uses by ensuring that enough
water is available to keep the 10-year moving average where it needs to be. We need to
avoid the mistakes we’ve made in other basins. The best example is on the South Platte,
where junior appropriators using groundwater had to shut down, with economic impacts
to those families and communities. New projects must find financing, and financiers will
want to know that the water is available. In addition, the people who will be paying the
assessments to repay the loan must alse buy into the project.

*  Rod Kuharich: This is a sensitive issue. If we don't allow people to appropriate
available water, is that premature curtailment? The Supreme Court has also addressed
this issue. If you build a project and ne water commnes, the investors lose; but if water does

]

Administration of a Compact Call
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T. Wright Dickinson: As a state, we haven™t had a broad discussion of this information
before. This demonstrates the need for this process and we should let it play itself out.
To add to the list of questions Eric Kuhn suggested, I would add, “What are the intrastate
impacts of the Upper Basin Compact™? For example, if 2 compact call comes, and it is
determined that Colorado’s obligations will be met by curtailment of junior appropriators
within the state without regard to basin, the fact that many of the rights in the
Yampa/White/Green Basin are junior to other rights within the state could mean that the
call would have a disproportionate impact on that area. I have a feeling the water rights
holders in Yampa would be vocal about their disapproval if that happened.

Pending CWCB Projects Bill

Rep. Kathleen Curry: The CWCB Projects bill currently at the Legislature provides
funding for a Colorado River water availability analysis. Does the CWCB have the lead
role in compact analysis? The bill will start in the House, then go to the Senate, and
because we don’t have another IBCC meeting until next month, it would be helpful to get
any input IBCC members have on the project bill and specifically the funding of a water
availability analysis today.

Rod Kuharich: Where the CWCB’s authorizing statute speaks to the Compact
specifically, we have a definite role. Where no role is specifically given, we're required
to support those that do have arole. The Director of CWCB is the head of the Colorado
delegation, and the Upper Colorado River Compact identifies a role for the Colorado
commmissioner.

Melinda Kassen: If the JRCC wants to provide some value in this process, can we do that
with the current wording of the legislation? Right now the line item says that CWCB will
work with the Roundtables. Could the IBCC help by engaging in dialogue with the
Roundtables, disseminating information, and asking the Roundtables to consider the
information we’ve heard today? Involving the IBCC might be a way to ensure some of
the discussion we’ve had today is considered in the process.

Eric Wilkinson: The current wording of the bill directs the CWCB and Roundtables to
work together in developing the scope of work for the study. This was an effort by
CWCB to ensure that Roundtables would be involved. If this line item goes through, the
funding will be available in July of 2007, and I am worried that if we wait, we won't get
the funding until July of 2008. This study is too fundamental tc delay, and offers an
opportunity to foster cooperation between the CWCB, the Roundtables and the IBCC. I
don’t think adding IBCC to the language would be outside the intent of the bill.

Bilt Trampe: The Gunnison Roundtable feels strongly that the grassroots nature of the
process should be preserved, and would oppose adding language that would specifically
involve the IBCC to the legislation.

Eric Hecox: Negotiating the scope of work for the study between the CWCB and several
Roundtables could become logistically difficult. Perhaps if the IBCC is in the language
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The group reached general agreement that the line item providing funds for a study of Colerado
River water supply should stay in this year's project bill, as written, without specifically adding
or defining a role for the IBCC.

Public Comment
No public comments were offered.
Future Meetings

IBCC members reviewed possible agenda items for future meetings, including the business items
{working group reports, etc.) not covered during this meeting and more discussion about
Colorade River issues. The group agreed to cover these topics at the March meeting. T, Wright
Dickinson asked to place another issue on a future agenda ~ small storage projects, and the
difficulty of implementing them given administrative and environmental process requirements.
Ray Wright suggested an overview of projects moving forward outside the Roundtable process,
and Wayne Vanderschuere raised the study of water requirements for energy development
proposed by the Yampa/White and Colorado basins as an important topie for the IBCC to learn
more about. Jeris Danielson proposed that the IBCC hear a presentation from recreational and
environmental interests on non-consumptive uses.

Rick Brown pointed out that the IBCC has a specific role in the SB 179 criteria and guidelines to
work with the Roundtables in developing the Roundtables application, review and approval
process for grants and loans. Rick asked IBCC members to discuss with their Roundtables the

CWCER receives a large volume of calls asking for information on how to approach the
Roundtables. Several IBCC members indicated that it is difficult to coordinate and develop

each Roundtable’s process with information provided by the Roundtables. Eric Hecox provided
cach member with a document in their meeting packet that outlines questions to discuss with
Roundtables about process. Rick Brown also made available a draft document containing
answers to frequently asked questions about the 179 process, for committee input.

The group reviewed dates for future meetings. Several members raised conflicts with the
proposed April 6® meeting, and asked DNR to poll the group via email for altemate dates,
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1574 L Road
Fruita, Colorade 81521

July 16, 1992

Mr. George Smith

Division of Water Resources
U.8. Fish and Wildlife Services
P.O. Box 25486, DFC

Denver, CO 80225

Mr. Jack Gamer

Projects Manager, Bureau of Reclamation -
11056 W. County Road 18E

Loveland, CO 80537

Dear Sirs:

| am writing this letter in response to your public meeting June 9, 1992, in Glenwood
Springs re: Ruedi Releases and to the Bureau of Reclamation’'s (BOR) report "Study of the
Altemative Water Supplies for the Endangered Fish Species in the 15-Mile Reach," January 1992,
amended March 30, 1992. As a shareholder in the Grand Valley Irrigation Company (GVIC}), |
have an interest in the releases and the impact the use of this water has on the Grand Valley
waler users. '

First, | will state my concerns succinctly and offer a solution. Second, ! will follow with an
account of the circumstances that have led to the current predicament.

My concerns are:

1)  The Orchard Mesa lrrigation District (OMID) is no longer required to
implement the check.

2)  The Bureau of Reclamation placed a cap of 66,000 af on Green Mountain
Reservoir releases to satisfy the Cameo Call and the junior rights
downstream.

3) The endangered fishes require a flow window of 600 to 1,200 cis.

4) In certain future dry years, junior rights, including GVIC's 120 cfs, will not
be filled.

The soiution is:
Remove the 66,000 af cap from the Green Mountain Reservoir operating policy.
During the past twenty years, in addition to the Endangered Species Acts, Congress has

passed the Clean Water Act, the Salinity Control Program for the Colorado River Basin, and the
Rectamation Reform Act. These programs impact water users on the western slope of Colorado.
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Within the past ten years, a series of tightly conceived ideas has been executed and the
desired flows for the fishas for the first time frame studied are approaching fulfiliment.

Commencing with the dry water year of 1976-77, a sequence of events started. At that
time, tight water management in the Grand Valley demanded optimum use of the OMID check.
By implementing the check, the water could be used twice, but no water was left in the Colorado
River below GVIC's diversion dam. The operation of the check coupled with Green Mountain
Reservoir releases totalling 66,000 af kept water flowing.

Construction of Stage |, Colorado River Salinity Control Program, Grand Valley Unit, was
built and completed during 1981-83.

New management for OMID instigated a hard stance against the use of the check in 1982.
The OMID and the Grand Valley Water Users Association (GVWUA) had no obligation to install
the check for junior rights. OMID Ilost irrigation water and power revenues when the check was
in operation. The check was no longer required. The state engineer concurred.

Based on the release of 66,000 af during the dry 1977, BOR in 1983 recorded a new
operating policy in the Federal Register which placed a cap on future Green Mountain Reservoir
releases for the west slope beneficiaries at 66,000 af from the 100,000 af pool.

Stage |l of the Grand Valley Unit, Salinity Control Program commenced construction in
1986.

In June 1987, the biological opinion of the Fish and Wildlife Service for the in-stream flow
requirements for the endangered fishes was published, It specified the stream flow needed for
the fishes in the 15-mile reach. This reach starts below the GVIC diversion dam on the Colorado
River and extends to the conflience with the Gunnison River. The desired flow window is
between 600 cfs to 1,200 cfs. Conservation releases from Ruedi and Green Mountain Reservoirs
for the fishes are conditions imposed by Reclamation prior to water marketing.

In 1989 a contract was signed by the United States (BOR), GVWUA, and OMID which
provides for the delivery of Ruedi Reservoir releases for the endangered fishes to the Grand
Valley Power Plant (located next to OMID's pumping plant) when space is available in the power
canal.

Contract amendments were completed in 1990 among the BOR, GVWUA, and OMID. In
part, they clarified the diversion amount at the government project’s roller dam as 1,620 cfs and
specified that the OMID power canal can now carry approximately 860 cfs (460 cis is available
to OMID for pumping power and irrigation and 400 cfs for power generation). It was agreed that
during times of water shortages the power right would be curtailed first.

In the power contract among the BOR, GVWUA, OMID, and Public Service Company of
Colorado, 1990, potenttal check use was restated and an agreement followed that OMID will
make no claim against the GVWUA or the BOR for expenses incurred by implementing the check,
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The private agreement among the BOR, OMID, and GVWUA concerming the check use
and non-use became subject to public controversy after these three agencies filed on check use
as a right of exchange, with a 1926 use date, in Division V Water Court in December 1991.

As a final act, a contract was signed in early 1992 among the BOR, OMID, GVWUA,
GVIC, and the Colorado River Water Conservation District for the operating arrangements of the
Orchard Mesa check. Of interest is the statement that the "District (OMID) has no obligation to
implement the check to protect any water right junior... to the water rights of the Association, the
District or the U.S.A...." GIVC in addition to holding the most senior right of the Cameo call of
520 cfs also holds the most junior of 120 cfs, adjudicated in 1941,

The resuits of these occurrences is positive for the fishes, It continues the non-
implementation of the check which immediately puts 582 cfc into the river at the tail race of OMID
and BOR pumping and power plants, which is the start of the 15-mile reach. An increase in
power capacity from 310 cfs during the irrigation season to 400 cfs, if water is available from
irrigation, adds another 80 cfs to the 15-mile reach, a total of 672 cfs. The report suggests
700 cfs is the desired goal. As a result of GVWUA's participation in the salinity program, an
accrued positive water balance of approximately 29,000 af couid be shifted to assist In keeping
the power water up to 400 cis. Surface and ground water retum flows contribute up to an
additional 300 cfs in the reach which when added to tha natural occurring flows gives the fishes

hope.

The water for the fish report 1992 is interesting and fantastical. It is spelled out in the
beginning of the report that the check is the key. If the check is not implemented, 582 cfs will
flow out of the tail race. Water releases from Ruedi are happening. 3,000 af is committed for the
fishes from Wolford Mountain Reservoir after construction.

Salinity control improvements may allow a limited shift of water within the GVWUA's and
OMID's canals possibly to the benefit of the fish. The Reclamation Reform Act has committed
fedaral irrigation projects to institute conservation measures which are being fulfilled by the
GVWUA via the salinity control program.

Water users’ calls for water from green Mountain will intensify as the check is not used
for the benefit of junior rights. There may be times when the water from the power and pumping
plants should be checked back and used twice, but the fishes’ needs will keep this from
happening. Junior rights as GVIC's 120 cfs could be curtailed along with others. The 66,000 af
cap could stop Green Mountain Reservoir releases.

The 66,000 af cap was registered in 1983 after the check was used to its fullest extent in
dry 1977 and before the Check operation was changed to non-use. The 66,000 af cap was
instituted before the flow needs of the endangered fishes were established by the Fish and
Wildlite Service at 600-1,200 cfs in 1987. The 100,000 acre foot pool is for the benefit of the
west siope water users,
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in 1989 the state engineer called 73,000 af from Green Mountain Reservoir to meet the
call. This is 7,000 af above the 66,000 af cap. Releases shoulc be allowed to continue fully in
the future when dry conditions require water above the £7,000 af cap. As originally stated in
Senate Document No. 80, there is a 10M.000 af pool for west slope beneficiaries

The 66,000 ' { limit on Green Mountain Reservoir releases from the 100,000 af poo! shouid
be removed.

Thank you for your attention.
Sincerely,
/? wh, P Hothiis.
Auth P. Hutchins |

cC: Bob Norman
Others
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FWE/CR/Ruedi Reservoir
Mail Stop 65115

FEB 2 3 1392

Robert A. Jackson, Chairman
Colorado Water Conservation Board
1313 Sherman Street

Denver, Colorado 80203

Dear Mr. Jackson

At the September 1991, meeting of the Colorado Water Conservation Board
(Board) the Board requested that the Fish and Wildlife Service (Service)
report on the water released from Ruedi Reservoir for endangered fish. The
enclosed report responds to that request and serves as a conciuding document
to fulfill the Service’s contractual obiigation with the Bureau of
Reclamation. The report covers releases from Ruedi Reservoir and the effects
of the releases on the endangered fish in the 15-Mile Reach of the Colorade
River near Grand Junction. The Bureau of Reclamation will provide a separate
report addressing the impacts of the releases on recreation in Ruedi Reservoir

and the Fryingpan River, hydropower production, and the fryingpan River trout
fishery.

The Service will attend at the Board meeting on March 6, 1992, fo address any
questions or concerns the Board may have.

Sincerely,
Fowr

John Hamill
Director, Colorado River Recovery

Implementation Program
Enclosures (6)

cc: John Musick
Attorney at law
P.0. Box 4579
Boulder, CO 80306-4579

Mark Fuller

County Development Manager
Pitkin County Courthouse
530 E. Main Street

Aspen, CO 61611



Mesa County Water Association
P.O. Box 572  Fruita, Colorado 81521

CALENDAR AND STATUS OF COMING EVENTS

TUESDAY, MAY 19, 1992 MESA COUNTY WATER ASSOCIATION
7:00 P.M. MONTHLY MEETING
County Commissioners’ Room 205 Agenda:
750 Main Street 1. Intern update
Grand Junction, Colorado 2. Summer meetings?
(8th Street entrance) 3. W.AT.ER. Initiative

4. Gunnison River flows
TUESDAY, MAY 19, 1992 BUREAU OF RECLAMATION
9:00 A.M, Environmental Scoping Meetings:
Gunnison County Fairgrounds For proposed contract to deliver water
275 South Spruce to the Black Canyon of the
Gunnison, Colorado Gunnison National Monument
WEDNESDAY, MAY 20, 1992 Public Meetings for Public Initial Input
2:00 P.M. & 7:30 P.M.
Pavilion Call B.O.R. Jone Wright 248-0636 for
1800 Pavilion Drive informational packets and additional
Montrose, Colorado information
THURSDAY, MAY 21, 1992 or
2:00 P.M. & 7:30 P.M.
Columbine Senior Services Building John Welch — 249-7036 BCGNM
247 Meeker ' Allan Belt — 249-6047 BLM
Delta, Celorado Gene Jencsok — 866-3441 CWCB

MINUTES - MESA COUNTY WATER ASSOCIATION, INC.
Tuesday, April 21, 1892

Mesa County Commissioners’ Hearing Room, 750 Main Street, Grand Junction, Colorado

Meeting called to order at 7:15 P.M. by Secretary, Ruth Hutchins.
No business was transacted; general discussion ensued.
Meeting adjournad at 8:30 P.M.

frct’ Hudnsia

Ruth P. Hutehins
Secretary



SIALE UF CULOKALO REFER TO
Roy Romer, Governar
DEPARTMENT OF NATURAL RESOURCES

- DIVISION OF WILDLIFE

E_ AN EQUAL DPPDRTUNITY EMPLOYER
Perry D. Oisen, Director
8080 Broadway
Carvor. Colorads BO218
Telephone: (303) 207T-1192
For Witdlife-
For Peopie

Mr. John Hamill
U.S. Fish and.Wildlifa Service
Box 25486 - DFC
Denver, COD. 80225

February 24,1992

Re: Ruedi Reservoir Yater Releasas

The 20,000 acrefeet of water released from Ruedi Reservoir in
1881 fell within our guidelines for angler acceptance and within
IFIM guidelines for providing good fish habitat. The data from
Fish and Wildlife Service indicate that maximum flows in the
Fryingpan River remained below the 250 cfs limit that Barry
Nehring established as a fishabla upper limit. The flow range of

%@, 150-250 eofs provides benaficial habitat fer fingerling, juvenila
and adult life stages of brown trout, rainbow trout and brook
trout. Flows below 100 cfs and above 300 cfs should be avoided.
The Bureau of Reclamation indicates that lake levels remained
within historic levels of tha past five years.

Tha data from Fish and Wildlife Service indicate that the Ruedi
releases waere measursd in the Grand Valley and in some cases the
releases weare 20% of the total flow in the river, which is very
significant. Some re-regulaticn of reservoirs in the upper basin
may have significant positive effects on Big River fishes;
howavar, it is important to keep such activities from damaging
existing fisheries.

Sincerely,

LY K-

Robert H. Caskey
Regional Manager

@ cc. P. Olson (DOW)

G. Jencsok (CWCB)
DEPARTMENT OF NATURAL RESQURCES. Kenneth Saiazar, Executiva Director

WILDLIFE COMMISSICN, Wiliam B. Hegbarg, Member « Siden W, Cooper, Chairman - Feiix Chaver. Member « Rebacea L. Frank, Mamber
Lowis F. Switt, Member » Gecrge VanDenBerg. Mempar » Larry M. Wright, Member » Thamas M. Eve, Member



TABLE 5.

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND THE
15-MILE REACH

OCTOBER
CFSs
DAY FRYING PAN RUEDI HEAD OF END OF REACH
FLOWS ENDANGERED 15-MILE 15-MILE GAIN
FISH REACH REACH
RELEASE
1 210 150 799 1123 224
2 201 150 680 980 300
3 198 150 658 945 287
4 201 150 619 209 290
5 201 150 549 849 300
6 201 150 592 826 234
7 166 150 604 849 245
8 1%e 150 600 849 239
9 195 150 590 849 259 -
10 189 150 588 838 250
11 192 163 573 Bl4 241
12 210 190 ES5 802 247
13 210 190 575 778 203
14 210 150 583 826 243
15 210 190 570 802 232
16 213 190 586 826 240
17 213 igso 598 g3g 240
18 213 190 6§50 873 223
19 213 190 698 933 235
20 213 120 715 968 253
21 213 190 734 992 258
22 213 1380 737 992 255
23 213 10 785 i028 243
24 213 150 1280 1538 258
25 200 173 1230 1560 330
26 196 140 1030 1419 389
27 196 140 1000 1264 264
28 153 127 1230 1465 235
29 127 33 1100 1407 307
30 127 50 1150 1431 281
31 128 50 1580 1762 182
AVERAGE 194.65 157.94 781.87 1043.06 261.19
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EFFECT OF 1991 FLOW RELEASES FROM RUEDI RESERVOIR
ON ENDANGERED FISH HABITAT IN THE 15-MILE REACH

BY

Dougias B. Osmundson
Fishery Biologist

George R. Smith
Hydrologist
U.S. Fish and Wildlife Service

Background

The 15-Mile Reach of the Colorado River batween Palisade, Colorado, and the
confluence of the Colorado and Gunnison Rivers at Grand Junction is important
habjtat for the endangered Colorado squawfish and razorback sucker (Osmundson and
Kaeding 1989). Management of the reach during the summer months is primarily
aimed at providing quality habitat conditions for aduit Colorado squawfish
(Kaeding and Osmundson 1989).

Using the Physical Habitat Simuiation Method (PHABSIM), Hann and Rose (1988)
determined that the maximum amount of run, pool, and riffle habitat for adult
Colorado squawfish in the 15-Mile Reach occurs at flows of 1000 cubic feet per
second (c¢fs), while 95 percent of the maximum available habitat occurs at flows
between 700 and 1200 ¢fs. Kaeding and Osmundson (1989) recommended that 700-1200
cfs be provided in the 15-Mile Reach during the July-September period during
years of normal or of above normal precipitation. During dry years, when the
flow recommendation would be more difficult to meet, 600 cfs was considered an
acceptable Tower limit for the flow window. In a later report (Osmundson and
Kaeding, 1991), the Service recommended extending the same flow recommendations
to the end of October for the benefit of adult Colorado squawfish. These flow
recommendations were reviewed by the staff of the Board and ultimately accepted
by the Board as being acceptable for appropriating and acquiring water.

In 1989, the Bureau of Reciamation began releasing water from Ruedi Reservoir
during the summer months to supplement flows downstream in the 15-Mile Reach to
help meet the habitat needs of the endangered fish. During 1989 and 1990,
10,000 acre feet (ac ft) of water per year was released from Ruedi Reservoir for
this purpose. An additional 10,000 ac ft (a total of 20,000 ac ft) was released
from Ruedi Reservoir pursuant to a three party agreement signed by Reciamation,
Service, and the Board in September 1981, This report briefly summarizes the
extent to which the 1991 Ruedi releases helped meet the targeted July-October
flow regime in the 15-Mile Reach and thus benefitted the endangered fish in the
15-Mile Reach.



1991 Ruedi Releases

Releases of the first 10,000 ac ft began on August 13, and continued through
September 30, 1991. The release of the second 10,000 ac ft began on October 1
and continued through November 2, 1991. The releases made for endangered fish
in 1991 are summarized in Table 1 below and the compiete data sets are enclosed.

Table 1.
_ Units CFS
Month Fryingpan Ruedi Head of End of Reach
River Flow | Endangered 15-Mile 15-Hile Gains

l ' Fish Release | Reach Reach *

l August? 209 82 783 1091 308
September 167 91 950 1204 254
October 185 158 782 1043 261
November® 120 34 1815 2003 188

Prior to August 13, 1991, flows in the 15-Mile Reach either fell within or were
in excess of the recommended 700-1200 cfs range. From August 13 - October 31,
1991, there were 80 days from when Ruedi provided supplemental flows for the
15-Mile Reach. This incliuded an 8-day period when the extra reieases were

temporarily suspended in response to excess water in the reach as a result of

heavy rainstorms.

uring t = iod, Service hydrologists determined the amount needed for
* release on a dai]; basis (Monday through Friday) by monitoring flows at the

Palisade gage and calculating how much was required to bring the total to
900 cfs. A temporary gage was operated by Richard D. Piland and Associates ati
the lower end of the reach during August to December of 1991. Preiiminary data
- from this gage indicates that cumulative return flows amounted to an average of
223 cfs in August, 254 cfs in September, and 260 cfs in October. Considerable
rain during 1991 inflated these returns above what would normally be attributed
to irrigation return only.

Estimates of the effect the additional releases from Ruedi had on meeting the
15-Mile Reach flow recommendation can be made by comparing the actual discharge
(gage readings) during the 80-day period with what the discharge would have been
if the releases had not been made. A comparison of the ’with’ and ’without’
flows at the top and the bottom of the 15-Mile Reach is i1lustrated in Figure 1.

' Based upon preliminary data provided by Richard Piland and Associates
* Based upon flows from August 13-31
*Based upon flows for November 1-2

2..
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Tigure 1. Discharge (cfs) at two sites within che l5-mile reach‘of the
upper Colorado Rilver during August-November 1991. Upper of two time series
lines in each graph represents actual discharge as measured by gape; lower
time series line {s the estimared discharge if the Ruedi Regervolxr, endan-
gered fish releases had not been made {see text). Solid horizental li:_xes‘
indicare oprimem flow window (900-1100 cfs) for adult Colorade squawf:.sl:h
daghed horizonctal lines indlicate 95% optimum flow window (700-1200 cfs);
dotted line indicactes lowest recommended f£low during 'dry’ years (600
¢fs). RM -~ river mile from Greem River confluence.
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During the 80-day period, there were 21 days when natural flows reaching the
upper gage were in excess of 900 cfs thus precluding the need for suppiemental
releases. There were 53 days when suppiemental releases from Ruedi provided
needed water to the 15-Mile Reach. With the reieases, the 700 cfs minimum was

met at the upper gage 37.3 percent of the 59 days compared to 15.3 percent if the
releases had not been made. Water year 1991 is considered a below normal water
year and the 600 cfs minimum for dry years was met 74.6 percent of the 59 days
compared to 30.5 percent if the releases had not been made. The Ruedi releases
significantly increased the number of days when flows fell within the range for
providing high quality Colorado squawfish habitat in the 15-Mile Reach.

During the period when flows were low (i.e., below the recommended flow), the
suppiemental Ruedi rejeases also had a beneficial effect on habitat conditions
in the 15-Mile Reach. For instance, a release of 190 c¢fs on October 15 resulted
in a flow at the top of the 15-Mile Reach of 570 cfs; without the release the
flow would have been an estimated 393 cfs. Thus, the supplemental release
resulted in a 45 percent increase in flow during a time when available habitat
would have otherwise been limited. During the 59 days when flows would otherwise
have been below 900 cfs, Ruedi releases resulted in an average daily flow
increase of 26 percent at the Palisade gage. Table 2. displays the relative
amounts of habitat available at various flows, and demonstrates that significant
increases in habitat resulted from the availability of the supplemental releases.

Conclusions

Endangered fish releases from Ruedi Reservoir have proven to be an effective
means for augmeniing flows in the 15-Mile Reach during the critical summer
months. Improved planning and monitoring would result in an even more effective
use of available Ruediy water. During 1991, there were 18 days in which water was
reteased when flows were in excess of the recommendations. This resuited in the
loss of 3,875 ac ft that could have been used when additional water would have
been more beneficial. While it is not possible to anticipate natural events such

as rainstorms, the number of days in which excess flows occur could be reduced
by closer monitoring.

The release scheduling problem was compounded by not knowing much water would be
available for suppiemental flows. At the beginning of August 1991, only
10,000 ac ft of water were available for endangered fish releases. This resulted
in rationing the 10,000 ac ft so that water would be available until October 31.
If there had been earlier approval the full 20,000 ac ft, higher releases could
have been made in late August and early September when flows in the 15-Mile Reach
were in greatest need of augmentation.

Response of the 15-Mile Reach population of Colorado squawfish to improved
habitat conditions will be difficult to assess until targeted flow regimes can
be met for an extended number of consecutive years. Improved habitat should,
over time, transiate to a higher carrying capacity for this stretch of river
resulting in an increase in population size, assuming that proper flow and
habitat conditions are met during the other months of the year. At present, the
15-Mile Reach remains an important stretch of river for tha Colorado squawfish.
During spring 1991, a total of 23 adults were captured and released there; on ay/

4
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number-per-mile basis, catch rates were more than double that of anywhere elise
in the Colorado River. Results of the 1991 larval sampiing in the 15-Mile Reach
have not yet been processed, consequently it is uncertain whether there was an
improvement in spawning success and larval survival in 1991.

Information on filows in the Fryingpan River below Ruedi Reservoir were provided
to the Colorado Division of Wildlife for their review. The daily voiumes were
Vs reviewed by bioiogist for the Colorado Division of Wildlife to identify benefits
to trout sports fishery in the Fryingpan. Based upon these reviews the Colorado
Division of Wildlife found that the maximum flows in the Fryingpan River remained
//,-be]ow the 250 cfs Timit that Barry Nehring established as a fishable upper limit.
The flow range of 150-200 cfs provides bemeficial habitat for fingerlings,
Juveniles, and adult 1ife stages of brown trout, rainbow trout, and brook trout.
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Table 2 Habitat (ft°/1000 linear ft of stream) vs. discharge (ft’/sec) relations at the
Palisade PHABSIM site for July, August and September, based on two sets of habitat
suitability index (HSI) curves.

HSI Curve
Set A Set B

Discharge Habitat (% max) abita (% max.)
300 56,028 ( 69) 57,592 (69)
450 67,297 ( 83) 72,157 (87)
600 73,952 (92) 78,080 (94)
750 71,237 ( 96) 79,808 ( 96)
900 80,319 (100) 83,254 (100)
1100 80,701 (100) 83,059 (100)
1300 70,046 ( 87) 72,721 (87
1500 64,367 ( 80) 66,760 ( 80)

Source: Osvundson, D.B., and L.R. Kseding. 1989. Studies of Colorado
squanf ish and razorback sucker use of the '15-mile reach’ of the upper
Colorado River as part of conservation measures for the Green Mountain and
Ruedi Reservoir water sales. Final Report. U.S. Fish andWildlife
Service, Colorado River Fishery Project. Grand Junction, Colorado,



TABLE 3.

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND
THE 15-MILE REACH

AUGUST ) CFs

DAY FRYING PAN RUEDI HEAD OF END OF REACH

FLOWS ENDANGERED 15-MILE 15-MILE GAIN

FISH REACH REACH
RELEASE

i3 159 54 794 1018 222
14 195 100 706 897 151
15 196 100 745 945 200
16 215 100 798 980 182
17 215 100 851 1052 201
18 215 133 8§82 1099 217
19 181 150 840 1087 274
20 196 150 831 1040 209
21 201 150 773 992 219
22 201 150 728 945 217
23 204 150 686 885 129
24 216 150 627 826 199
25 216 150 563 755 192
26 218 150 533 707 174
27 223 150 605 755 150
28 230 150 616 826 210
29 237 150 725 933 208
30 231 150 601 790 189
31 217 150 608 814 206

AVERAGE 208.74 8l.84 783.13 1005.87 222.74



TABLE 4.

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND THE
15-MILE REACH

SEPTEMBER
CFS
DAY FRYING PAN RUEDI HEARD OF END OF REACH
FLOWS ENDANGERED 15-MILE 15-MILE GAIN
FISH . REACH REACH
RELEASE

1 217 150 552 767 215

2 217 150 567 732 185

3 218 150 675 849 174

4 218 150 699 909 210

5 218 150 €65 873 208

6 211 150 680 873 193

7 201 150 775 1004 229

8 198 150 1280 1490 210

9 198 150 1300 1513 213 -
10 182 133 1400 1655 255
11 160 100 1370 1644 274
12 151 100 1300 1585 285
13 153 100 1260 1538 278
14 153 100 1250 1538 288
15 155 100 1230 1525 295
16 139 67 1240 1502 262
17 114 0 1280 1548 268
13 114 C 1200 1525 325
19 114 ¢ 1130 1454 324
20 114 0 1060 1383 323
21 114 o 268 1301 333
22 114 0 877 1194 317
23 113 0 814 1111 297
24 113 0 772 1076 304
25 126 17 699 992 293
26 162 100 672 921 249
27 187 117 674 921 247
28 215 150 662 885 223
29 215 150 676 873 197
30 211 150 787 945 158 .

AVERAGE 167.17 91.13 950.47 1204.20 253.73

v
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Contract No. S=07-40-=-R0S00

UNITED STATES
DEPARTMENT OF THE INTERIOR
BURERU OF RECLAMATION
CONTRACT AMONG THE UNITED STATES OF AMERICA,

THE GRAND VALLEY WATER USERS ASSOCIATION AND THE ORCHARD MESA IRRIGATION

DISTRICT PROVIDING FOR THE DELIVERY OF RUEDI RESERVUIR

ENDANGERED FISH RELEASES TO THE GRAND VALLEY POWERPLANT

This contract, is made this 14 day of Ayqust 1989,

pursuant to the act of June 17, 1902 (32 Stat. 388), and acts amendatory
thereof and supplemental thereof, between the UNITED STATES OF AMERICA,
hereinafter referred to as the United States, acting through the Bureau of
Reclamation; the GRAND VALLEY WATER USERS ASSOCIATION, a corporation organized
and existing under the laws of the State of Colorado, with principal place of
business at Grand Junction, Colorado, hereinafter referred to as the
Association; and the ORCHARD MESA IRRIGATICN DISTRICT, an irrigation district
organized and existing under the laws of the State of Colorado with its

principal place of business at Grand Juncticn, Colorado, hereinaftér referred

to as the bDistrict.

WITNESSETH THAT:

WHEREAS, the U.5. Fish and Wildlife Service on June 15, 1987, issued
the final biological opinion for the Ruedi Reservoir Round II and Green
Mountain Reservoir wager sales, hereinafter referred to as Biological Opinion.
The Biological Opinion is hereby incorporated by reference into this

agteement.

WHERERS, the Biological Opinicn is based upon conservation measures

that the Bureau of Reclamation has agreed to incorporate into their water

sales program. These conservation measures include in part the storage,

- — —




release, and delivery of water from Ruedi Reservoir to occupied endangered )
£ish habitat in the reach of the Colorade River between the Grand Valley
Irrigation Company (GVIC) diversion dam and the Gunnison Rivers confluence,
hereinafter referred to as 15-Mile Reach.

WHERERS, the United States agrees, as part of the conservation
measures to set aside for release to the 15-Mile Reach 5,000 acre-feet of the
marketabie yield from the regulatory capacity of Ruedi Reservoir as an aid to
the recovery of the endangered Colorade Squawfish.

WHEREAS, the United States agrees to provide an additicnal
5,000 acre-feet of water from the reguiatery capacity for release to the
15-Mile Reach during the months of July through October through operational
changes at Ruedi Reservoir. Such additional water will be provided at least 4
out of 5 years.

WHEREAS, the 10,000 acre-feet of water to be released from Ruedi
Reservoir or another sourca at the option of the United States is hereinafter
referred to as Ruedi Releases.

WHEREAS, the United States will benefit since this agreement will
assist in meeting prerequisites to the sale of the Ruedi Round II water sales
and in protecting the habitat of an endangered fish.

WHEREAS, the Association and District benefit from the Ruedi
releases through potential increased water supply for the generation of
hydroelectric energy and powerplant revenues.

WHEREAS, the biological opinion stated the United States would work
with the Colorade State Engineer, Colorade Water Conservation Board and others
to develop a means of delivery of Ruedi releases to the 15-mile reach pursuant

to State law.



WHEREAS, the Associaticn and District operate features of the Grand
Valley Project necessary for the delivery of Colorado River water to the Grand
Valley Powerplant.

WHEREAS, All parties are desirocus of diverting and carrying Ruedi
Releases from the Grand valley Diversion Dam, locally referred to as the
roller dam, to the Grand Valley Powerplant and returning the water to the
15-mile reach below the GVIC diversion dam when system capacity exists.

NOW THEREFORE, it is agreed as follows: |

1. Water which has been lawfully stored in priority under the
Ruedi decree will be released by the United States from Ruedi Reserveir for
use at the Grand Valley Powerplant. The United States pursuant to the
Biclogical Cpinion will at its discretion determine time and quantity of Ruedi
Releases and be responsible for requesting administration by the State
Engineer of the Ruedi Releases. The United States expressly reserves
possession, dominion, and control over the Ruedi Releases together with the
right to use, re-use, successively use, and otherwise dispose of the Ruedi
Releases through lease or otherwise to other parties. The State Engineer will
account for transportation losses between Ruedi Reserveir and the head of the
15-mile reach using established procedures.

2. The Association and District will carry Ruedi Releases in
their respective project canals to the Grand Valley Powerplant and the
District will return the Ruedi Releases to the Colorado River immediately
below the GVIC diversion dam whenever total water available in priority to the
Agsociation and District for irrigation and to the United States for power is
less than the capacity of the Government Highline Canal at the diversion dam.
For the purpose of this agreement a release under the radial gate at the check

structure is considered to be immediately below the GVIC diversion dam.



3. The District and Asscociation will not be charged for the _“ﬁg
use of Ruedi Releases.

4, The United States agrees that delivery of Ruedi Releases to
the Grand Valley Powerplant will not impair the District’s or Association‘s
rights to use of CGreen Mountain Reservoir water pursuant to Senate Document 80
(June 15, 1937, 75th Congress) and the December 1983 Operating Pelicy as
amended {Federal Register, September 11, 1987, Vol 52, No. 176}.

5. At its expense, the United States will install, opsrate,
maintain, and replace any water flow measuring structures and recording gauges
necessary to implement this contract.

6. The United States reserves the right to supply Ruedi
Releases from water which has been lawfully stored in priority in storage
reservoirs other than Ruedi Reservoir.

7. The District agrees not to pump water released for ;é)
endangered fish purposes at the 29 and C Roads pumping facility, but is in no
other way limited under their decree to pump Colorado River water.or Green
Mountain Reservoir releases.

8. This contract will remain in effect until one of the
following occurs, which ever is first:

a. The Association and District are no longer signatory to a
contract for the operation and maintenance of the Grand Valley Powerplant, or

b. The United States has determined that the Ruedi Releases
are no longer needed to avoid jeopardy to the endangered Colorade Squawfish in
the 15-Mile Reach, or

c. The United States has determined that an alternate methed

has been implemented to deliver Ruedi Releases to the 15-file Reach.



