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CHAPTER 1 - INTRODUCTION 

This Draft Environmental Assessment (EA) has been prepared by the Bureau of Reclamation 
(Reclamation) to comply with the National Environmental Policy Act of 1969, as amended, the 
Endangered Species Act of 1973, as amended and other applicable environmental laws, 
regulations and Department of the Interior policies. It discusses the Grand Valley Water 
Management (GVWM1) proposal to: 

~ make efficiency improvements to the Government Highline Canal of Reclamation's GRAND 

VALLEYPROJECT,2 located in Mesa County, Colorado, and 

~ enter into an agreement for delivery of SURPLUS water from GREEN MOUNTAIN RESERVOIR, in 
Summit County, Colorado, to the GRAND VALLEY PoWER PLANT near Palisade, Colorado. 

The GVWM Project Map (frontispiece) shows the location of Green Mountain Reservoir and the 
Grand Valley Project area in western Colorado, and the sites for proposed canal system 
improvements within the Grand Valley. These improvements include: adding seven new check 
structures (adjustable dams) in the Government Highline Canal to control water surface 
elevation, adding a pump station at Highline Lake, installing a spillway pipeline near Palisade, 
and installing devices on existing check structures to automate monitoring and operation of the 
canal system. These improvements are expected to conserve a significant amount of Grand 
Valley Project water. 

Development of the surplus Green Mountain Reservoir agreement and delivery of water to the 
Grand Valley Power Plant would be completed as specified in the settlement for the ORCHARD ~ 

MESA CHECK CASE (Settlement). The Settlement requires delivery of surplus water under this 
agreement, even if the canal improvements are not made. Analyses in this EA predict how 
impacts associated with the surplus water delivery agreement change if water is conserved by the 
canal improvements. 

Actions proposed by GVWM are expected to enhance flows in the 15-MILE REACH of the v 

Colorado River to benefit recovery of endangered fish species. High capture rates for two 
endangered species, the Colorado squawfish and razorback sucker, make this reach very 
important to establishing self-sustaining populations of these species. The 15-Mile Reach 
extends from the privately-owned diversion dam of the Grand Valley Irrigation Company 
(GVIC), near the Grand Valley Power Plant, to the confluence of the Gunnison River in Grand 
Junction . 

1 When abbreviations or acronyms are first used in this EA, they appear in bold text. 

2 Terms or concepts for which background or explanatory information is later provided 
within this EA appear in UPPER CASE text. 
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Reclamation is planning and would implement 
GVWM in cooperation with the Grand Valley 
Water Users' Association (Association) and the 
Upper Colorado River Basin Recovery 
Implementation Program for Endangered Fish 
(Recovery Program). The Association operates 
and maintains irrigation features of the Grand 
Valley Project, GARFIELD GRAVITY DIVISION. The goal 
of the Recovery Program is to establish self­
sustaining populations of endangered fish while 
also allowing for continued development and use 
of water throughout the upper Colorado River 
basin. GVWM is scheduled for completion under 
the Recovery Program. The Program would fund 
the canal improvements with a goal of using 
conserved water supplies to increase flows in the 
IS-Mile Reach. 

Foil owing consideration of public comments on 
this Draft EA, and based on information in the 
Final EA, Reclamation will decide whether or not 
a detailed Environmental Impact Statement is 
needed to implement measures described by the 
Proposed Action. 

1 - RECOVERY PROGRAM FOR 

ENDANGERED COLORADO RIVER FISHES 

A number of factors, ranging from habitat 
reduction or alteration to introduction of 
non-native species, account for the 
declining numbers of four endangered fish 
species. Timely action is needed to reverse 
the decline of these fish populations. In 
response, the Recovery Program for 
Endangered Fish Species in the Upper 
Colorado River Basin was organized. It is 
a joint effort of Federal agencies (Fish and 
Wildlife Service, Reclamation, Western 
Area Power Administration), States 
(Colorado, Utah, Wyoming), water users, 
environmental organizations, and the 
Colorado River Energy Distributors 
Association. The program is designed to 
recover the fish while proceeding with 
development of the upper basin States' 
Colorado River Compact allocations. So 
long as progress is being made under the 
Recovery Program, it serves as the best 
method of avoiding a confrontation 
between resource protection and water 
development. 

-i'P 
vi"' 

(/'{~:~"'· Need for and Pm:pose of Action 

v ~.J" Action is needed to meet Federal responsibilities for managing· Reclamation project water and 
protecting endangered fish species. Purposes considered in proposing actions were: 

+ Conserve Grand Valley 
Project water, by 
improving efficiency of 
Government Highline 
Canal operations without 
interfering with delivery of 
irrigation water. 

* Protect endangered 
fish, by supplying 
conserved water to the 
IS-Mile Reach 
consistent with State 
water law. 

+ Help recover endangered 
fish, by delivering surplus 
water in Green Mountain 
Reservoir to the Grand Valley 
Power Plant, consistent with 
the Orchard Mesa Check 
settlement. 

The degree to which project goals are met would be measured by the amount of Grand Valley 
Project water that is conserved and supplied to the IS-Mile Reach. 
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+ Improving Efficiency of Canal Operations. During each irrigation season, demands for 
water from the Government Highline Canal change daily based on crop needs, irrigators' 
schedules and the weather. The Association diverts enough water from the river to keep the 

2 - THE GRAND VALLEY PROJECT 

The Project, authorized in 1912, furnishes irrigation 
water to more than half of the 70,000 acres of 
irrigated land in the Grand Valley. Water is diverted 
from the Colorado River into the Government 
Highline Canal at the Grand Valley Diversion Dam, 
about 8 miles upstream from the 1 S-Mile Reach. The 
initial reach of the Government High line Canal has a 
capacity of 1,675 cfs. It carries water for the Garfield 
Gravity and Orchard Mesa Divisions, the non-federal 
Palisade and Mesa County Irrigation Districts, and 
the Grand Valley Power Plant. About 5 miles below 
the Grand Valley Diversion Dam, the canal splits; 
about half of the water crosses under the river into 
the 800 cfs Orchard Mesa Power Canal to supply 
Orchard Mesa Irrigation District and the Grand 
Valley Power Plant. The remainder stays in the canal 
for delivery to lands of Palisade and Mesa County 
Irrigation Districts and the Garfield Gravity Division. 

Since 1949, the Grand Valley Water Users' 
Association has Qperated and maintained all project 
facilities except those of the Orchard Mesa Division 
and the Grand Valley Power Plant. This includes 
delivering irrigation water to about 23,000 acres of 
project land. 

canal level high enough to meet delivery 
demands along the entire 55 miles of the 
canal. 

Water in the canal that is not delivered to 
customers is 'administratively spilled' 
into Highline Lake and natural washes in 
the valley (see Project Map). These 
washes return the water to the Colorado 
River. 

A study of canal operations in 1992, 1993 
and 1994 showed the amount of water 
spilled in August, September and -t.. 7 
October, when demands for irrigation ., t~' ~ ' 
water decrease, averaged 31,400 acre- ~ ~ ~ 
feet. For comparison purposes, this is ~ ~,.,._ 
close to the amount of water that is stored 
in Vega Reservoir near Collbran, 
Colorado, and is enough water to cover 
the entire service area of the Grand 
Valley Project With a foot of water. 
GVWM is designed to conserve water by 
significantly reducing late summer canal 
spills, while still maintaining the 
Association's ability to deliver a reliable 
supply of itrigation water to their 
customers. 

* Supplying Conserved Water to the 15-Mile Reach. Under the Endangered Species Act, all 
Federal agencies are responsible for ensuring their actions do not endanger species listed under 
the Act, and for taking measures ~thin their authority to conserve sensitive species. 

Four fish species, found only in the Colorado River Basin, are listed as endangered under the 
Act. On the mainstem of the Colorado River, designated critical habitat for two of the species, 
the Colorado squawfish and razorback sucker, extends from Rifle, Colorado to Lake Powell in 
Utah. A factor that has contributed to the decline of fish populations is the depletion of stream 
flows. The Colorado River, as it flows through the Grand Valley, provides habitat essential to 
successful reproduction of these species. Development of water, including Grand Valley 
irrigation diversions above the 15-Mile Reach, has significantly changed flow regimes. The U.S. 
Fish and Wildlife Service (FWS) has studied flow to habitat relationships within the 15-Mile 
Reach, and recommended flows to recover the fish (FWS, 1995). GVWMaims to supply as 
much conserved water as possible to the 15-Mile Rea_ch to help meet the FfVS flow 
recommendations. 
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Water is diverted into the Government Highline Canal above the 15-Mile Reach. Some of the 
diversions are used to generate power at the Grand Valley Power Plant or to pump irrigation 
water to the Orchard Mesa Irrigation District (OMID) lands on a bluff south of the Colorado 
River. Water used by the Grand Valley Power Plant and Orchard Mesa Pumping Plant returns to 
the river at the upstream end of the 15-Mile Reach. The canal also carries water for delivery to 
the Association's service area (the Garfield Gravity Division of the Grand Valley Project). Most 
canal spills return to the Colorado River, but they do so below the 15-Mile Reach. 

Reducing the amount of water spilled, redirecting spills to return to the river above the IS-Mile 
Reach, reducing the amount of water diverted into the canal, and/or increasing the amount of 
water supplied to the Grand Valley Power Plant are all measures considered by GVWM. The 
measures are designed to augment flows in the 15-Mile Reach, and thus help to offset the 
depletive effects of historic project operation on endangered fish habitat and assist in efforts to 
establish self-sustaining populations of the Colorado squawfish and razorback sucker. 

+Delivering Surplus Water. Reclamation's Colorado-Big Thompson (CBT) Project also 
influences Colorado River flows in the critical habitat of the endangered fish. SENATE 

DocuMENT 80 describes the CBT Project 
as initially proposed, and includes 
direction for operation of the many 
features of the CBT, including Green 
Mountain Reservoir (Reclamation, 
1937). In 1984, Reclamation further 
defined use ofthe 100,000 acre-foot 
pool of water set aside for power 
production and use in western 
Colorado (Reclamation, 1988). The 
resulting 1984 Operating Policy states 
that up to 66,000 acre-feet can be used 
to assure diversions with water rights 
perfected prior to October 16, 1977, are 
not curtailed due to insufficient flows 
in the Colorado River. This nwnber 
was determined by the amount of water 
released from Green Mountain during 
the 1977 drought. As such, it was 
believed adequate to protect water 
users from shortages. This 66,000 
acre-foot supply of water is known as 
the HISTORIC USERS POOL (HUP); 
recipients of releases are 'HUP 
beneficiaries.' 

The 1984 Operating Policy also 
provides that water surplus to the needs 
of the historic beneficiaries may be 
disposed of on a short-term basis. 

3 - COLORADo-BIG THOMPSON PROJECT 

Reclamation's Colorado-Big Thompson Project was 
authorized for construction on the basis of a report 
prepared by Reclamation on its plan of development 
and cost estimates. A synopsis of this report was 
submitted to Congress in June 1937, and is referred to 
as Senate Document 80. It states that primary purposes 
of the CBT Project are to " ... conserve and make use of 
these waters for irrigation, power, industrial 
development, and other purposes, as to create the 
greatest benefits." The CBT diverts water from the 
headwaters of the Colorado River in an extensive 
delivery system for use in the South Platte basin, in 
northeastern Colorado. 

Green Mountain Dam and Power Plant was the first 
component of the CBT Project to be completed. It is on 
the Blue River, a headwater tributary of the Colorado 
River that is upstream of the Shoshone Power Plant 
above Glenwood Springs, and about 170 river miles 
above the Grand Valley. Green Mountain Reservoir can 
store over 152,000 acre-feet of water, of which 52,000 
acre-feet was to be used to replace 'out-of-priority' 
diversion of water to the eastern slope by the CBT 
Project. The remaining 100,000 acre-feet was to be / 
used primarily for power purposes, and ''water released 
from the power pool wv> to be _made available, without 
charge, to supply existing irrigation aiicraornestic 
appropriations of water, including the Grand Valley 
reclamation project... and for future use for domestic 
purposes and in the irrigation of lands thereafter .. .in 
western Colorado." 
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Recent settlement of the Orchard Mesa Check Case included additional criteria for operation of 
Green Mountain Reservoir. It allows for delivery of surplus water to non-consumptive uses 
(such as generating power) that would also benefit recovery of the fish. It also specifies surplus 
water will be delivered to the Grand Valley Power Plant before additional deliveries are made 
under other surplus water agreements. In 1997, Recovery Program participants revised their 
action plan to include the delivery of surplus water to the Grand Valley Power Plant. 

The proposed agreement to deliver water to the Grand Valley Power Plant represents an 
important first step towards supplying surplus HUP water .from Green Mountain Reservoir 

;; indirectly to the 15-Mi/e Reach to help recover the fish. One effect of reducing canal spills / 
would be to decrease water that needs to be diverted into the Government Highline Canal in the 
late summer months to maintain deliveries of irrigation water in the Association's service area. 
When Colorado River flows are too low to meet diversion requirements, Grand Valley irrigators 
call for supplemental releases from Green Mountain Reservoir. Reducing the Association's 
demand for irrigation diversions would decrease the amount of water released from the HUP of 
Green Mountain Reservoir. This would, in turn, increase the amount of surplus HUP water. The ~ 
challenge then becomes legally supplying surplus water to uses that, indirectly, augment 15-Mile 1 

Reach flows to benefit the fish, consistent with requirements of the Settlement. 

Related Activities 

Interactions of Grand Valley Irrigation Entities. In addition to supplying water to the 
Garfield Gravity and Orchard Mesa Divisions of the Grand Valley Project, the Government 
Highline Canal carries water to the Palisade and Mesa County Irrigation Districts. The Garfield 
Gravity Division's service area is north of the Colorado River and west of Indian Wash. The 
Orchard Mesa Division serves lands south of the river. The areas served by the Palisade and 
Mesa County Irrigation Districts are north of the river and east of Indian Wash (see Project Map). 
Figure 1· shows the location of the Grand Valley Power Plant and irrigation features of the OMID 
near Palisade, in relation to the privately-owned GVIC Diversion Dam. The GVIC service area 
is also north of the Colorado River, below lands irrigated by the Palisade and Mesa County 
Irrigation Districts and the Association. 

About half the water initially diverted into the Government Highline Canal is diverted to the 
Orchard Mesa Power Canal for delivery to the OMID Pumping Plant and the Grand Valley 
Power Plant. The OMID Pumping Plant uses some of the water to lift their irrigation water to 
two canals for delivery to their lands on the mesa south of the river. The rest of the water goes 
through the Grand Valley Power Plant, which is operated year-round by the Public Service 
Company of Colorado. Revenue from power sales is shared by the Association, OMID, and 
Public Service. Water used for pumping and generating power returns to the common afterbay 
of the pumping and power plants, and then naturally flows into the Colorado River just below the / 
GVIC Diversion Dam. The GVIC Diversion Dam is the upstream boundary of the 15-Mile 
Reach. 

In many years, there is not enough flow in the river to satisfy the combined water rights of all 
entities in the Grand Valley. Since about 1926, OMID and the Association have 'borrowed' 
water destined for diversion under senior irrigation rights ofGVIC to meet their pumping and/or 
power generation needs. This water then returns to the river above the GVIC Diversion Dam via 
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Figure 1 - Irrigation and Hydroelectric Power Features near Palisade, Colorado 

the Orchard Mesa Check facilities. The check structure consists of three radial gates. Lowering 
the gates raises the water level in the common afterbay of the Grand Valley Power Plant and 
Orchard Mesa Pumping Plant. This causes the borrowed water to flow through the by-pass 
channel and return to the river--upstream of the GVIC Diversion Dam (see Figure I). 

The Orchard Mesa Check Case and Green Mountain Reservoir Operation. Prior to 1983, 
when flows were too low to meet diversion needs of western Colorado water users, the State 
would sometimes require operation of the Check before honoring a call by water users in the 
Grand Valley area. Although this river administration practice was not agreeable to everyone, it 
resulted in an increased water supply during dry years for users with rights junior to those of the 
Grand Valley irrigators. In other years, it resulted in additional water in Green Mountain 
Reservoir at the end of the irrigation season that may have been released for power generation in 
the winter. 

While this operation may have benefitted junior water users, it also had the negative impact of 
increasing OMID' s operational costs. It decreased their ability to hydraulically pump irrigation 
water, required them to use supplemental electrical pumps, and decreased generating efficiency 
at the Grand Valley Power Plant. Following establishment ofthe 1984 Operating Policy, the 
Division Engineer agreed to require Green Mountain releases for HUP beneficiaries without 
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requiring the check to be in operation. The Check would still have to be operated to meet the 
demand of the Grand Valley Power Plant when there was insufficient water under the Power ? 
Plant water rights. This river administration change brought about concerns that, without historic 1 

operation of the Check, the 66,000 acre-foot HUP might not be adequate to protect western 
Colorado water users from shortages. 

In the late 1980's, Reclamation, the Association and 
OMID filed an application in State water court to 
obtain approval for the exchange of water that was 
informally occurring. Many water users who had 
benefitted from historic operation of the Check filed 
statements of opposition to the Orchard Mesa Check 
application. These entities did not oppose the 
exchange application, but rather sought to impose 
terms and conditions for operation of the Check that 
would benefit junior water rights. After 5 years of 
analyses and negotiations with many objectors, a 
settlement was reached in October 1996. 

4 - GREEN MOUNTAIN RESERVOIR HUP 
OPERATING CRITERIA 

Paragraph Sa of the 1997 Stipulation and 
Agreement for the Orchard Mesa Check 
Settlement (Case No. 91 WCW247, 
Water Division S) provides direction 
relating to the delivery ofHUP surplus 
water to benefit endangered fish: 

"HUP surplus water shall be available for 
delivery to beneficial uses in Western 
Colorado ... Any HUP surplus water 
contract ... for delivery of water upstream 
of the IS-Mile Reach shall be for non-
consumptive use only. HUP surplus 
water contracts shall provide that ... retum 

... shall flow through 1 S-Mile 
Reach ... thereby augmenting flows for the 
recovery of enaangered Colorado River 
fish species." 

The settlement included additional criteria for 
operation of the 66,000 acre-foot HUP of Green 
Mountain Reservoir. Water that is not needed to 
satisfy irrigation or municipal water rights of HUP 
beneficiaries may be declared 'surplus' and made 
available for delivery to beneficial uses in Western 
Colorado, and indirectly to the 15-Mile Reach to 
augment flows for the recovery of endangered 
Colorado River fishes. Also, the U.S. agreed to not X Green Mountain Reservoir HUP 
exercise their 400 cubic feet per second ( cfs) power Operating Criteria is Exhibit D to the 
right against upstream junior rights. Instead, only Stipulation and Agreement. 
natural stream flows and surplus HUP water would 
be used to generate power at the Grand Valley 
Power Plant. If no surplus water is available, the Check would be operated to borrow water 
destined for o'Vk. -------- <:::::... ~ 

Other Recovery Program Activities. The 'Recovery Implementation Program Recovery 
Action Plan' (RIPRAP) lists all the flow and non-flow activities believed necessary to recover 
the fish. This annually revised document, currently 33 pages long, is organized by sub-basins 
within the upper Colorado River drainage (FWS, 1997). GVWM.._including making the 
proposed canal improvements and executing the surplus water agreement, is one of many ,--­
approaches identified in the Colorado River Mainstem sub-basin specificallY designed tOsupply 
water to the 15-Mile Reach. Other flow-related activities in the RIPRAP for the 15-Mile Reach 
include: 
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>- Acquire and protect instream flows under Colorado State water law; 
>- Complete/implement recommendations for a Coordinated Reservoir Operations study; 
,... Enter into water delivery contracts for Ruedi and Wolford Mountain Reservoirs; 
,... Explore options for delivery of additional surplus water from Green Mountain Reservoir, 

pursuant to the Orchard Mesa Check Case Settlement. 

'Additional' surplus water of the last item refers to water not delivered to the Grand Valley 
Power Plant. It recognizes that capacity constraints in the Government Highline Canal limit the 
amount of surplus HUP water that would be delivered to the Grand Valley Power Plant ~der the 
proposed agreement. The RIPRAP schedules options to be identified by September, 1998. 

Participants in the Recovery Program also recognize that a plan is needed to further define basin­
wide options with respect to all water supply and management activities. Efforts begun in 1997, 
that are not reflected in the RIPRAP, include the formation of a '15-Mile Reach Strategy Group' 
and work on an 'Intra-Service consultation' for the 15-Mile Reach. A Biological Opinion will 
conclude this consultation, and a draft opinion is due from the FWS in 1998. 

Scoping and Issues 

Significant issues of potentially affected interests identified during scoping include: 

+ Canal Efficiency Improvements 
Reduce canal spills while protecting Grand Valley water users 
Protect unique geographical features 
Obtain temporary construction easements; minimize disturbances to residents 
Discuss selenium contamination concerns for fish and wildlife 
Comply with the Clean Water Act 
Avoid adverse impacts to historic characteristics of the canal system 
Minimize impacts at Highline Lake State Park 
Discuss costs and funding 

*Supplying Conserved Water to the 15-Mile Reach 
Help meet FWS flow recommendations for the 15-Mile Reach 
Protect other water rights 
Protect delivery of conserved water to the 15-Mile Reach 
Comply with the Endangered Species Act 
Ensure cooperation by Grand Valley irrigation entities will provide relief from 
regulation under the Endangered Species Act 
Contribute to progress of the Recovery Program 

+ Delivering Surplus Green Mountain Reservoir Water 
Execute proposed agreement consistent with State and Federal water rights and 
authorization and terms of the Orchard Mesa Check Case settlement 
Coordinate with other, related, Recovery Program activities 

These issues are evaluated in Chapter 3. 
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CHAPTER 2- ALTERNATIVES 5~. 
Alternatives evaluated by this EA are limited to No Action and the Proposed Action alternatives. ~~ 
The No Action alternative assumes operation of the Government Highline Canal and Grand (J.}J/-
V alley Pow~r Plant would continue as they are now. This includes using HUP water released v 

from Green Mountain Reservoir when river flows do not meet irrigation diversion needs, and 
using surplus HUP water when river flows are too low to meet diversion needs at the Grand 
Valley Power Plant. Under the Proposed Action, canal efficiency improvements would be made. 
The availability of resulting conserved water supplies would cause changes in use ofHUP water, ll 

including surplus water, to meet irrigation and power diversion demands during the irrigation 
season. 

No Action 

Canal Operation. IfNo Action is taken, the Association would continue to operate the canal 
system to ensure that irrigation water deliveries are made to their customers. Current operation 
results in substantial spills of carriage water in August through October. In addition to losing the 
opportunity for reducing the spills, no conserved water would be available to benefit recovery of 
endangered fish. 

Since 1992, Reclamation has worked closely with the Association to characterize daily operation 
of the Government Highline Canal system. In 1992, 1993 and 1994, data was collected daily for 
water orders and the volume and time of canal spills. Analyses from the Government Highline 
Canal Modernization Study (ITRC, 1997) showed a minimum flow of 400 cfs needs to be in the 
canal as it enters the Association's service area at Indian Wash. This flow is necessary, even 
when delivery orders are low, to keep canal water surface elevations at a level required for 
delivering water to all headgates along its 55-mile length. Water not delivered to laterals is 
spilled. For the 3 years studied, an average of 31,400 acre-feet was spilled during August 
through October. Flows in the IS-Mile Reach are depleted by the spills as they return to the 
Colorado River below it. 

Green Mountain Reservoir and Grand Valley Power Plant Operations. Water is released 
from the 66,000 acre-foot HUP in Green Mountain Reservoir to meet the direct delivery and 
replacement needs of the HUP beneficiaries, which include the Grand Valley irrigation entities. 
When river flows fall below the amount of water required by the Grand Valley irrigators, HUP 
water is released. Recent settlement of the Orchard Mesa Check Case has made it possible to 
determine and release surplus HUP water to the Grand Valley Power Plant. 

Analyses for the Orchard Mesa Check Settlement showed there have been many years when 
substantial amounts of HUP water were not needed during the irrigation season, and would be 
available for delivery under surplus water agreements. The long-term average for the 
November 1 reservoir content shows about 28,000 acre-feet of water remained in the HUP. 
Reclamation has released this water during the winter months to generate power at Green 
Mountain Dam and make room for spring runoff. 
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The Settlement developed a process and criteria for determining if a surplus storage condition 
exists in Green Mountain Reservoir. Reclamation is required to develop an Annual HUP 
Operating Plan (Operating Plan) in collaboration with other 'Managing Entities.' Managing 
Entities include representatives of the Association, OMID, GVIC, the Colorado Water 
Conservation Board (CWCB), Colorado State Engineer, FWS and Reclamation. The Operating 
Plan covers water operations for the July through October irrigation season and provides a 
mechanism to integrate the operations of the Green Mountain Reservoir and Grand Valley area 
irrigation systems. Managing Entities are to meet as necessary to review Operating Plan elements 
including Green Mountain Reservoir storage conditions, projected irrigation demands, and 
IS-Mile Reach flow conditions. If actual Green Mountain Reservoir HUP storage volumes are in 
excess of HUP beneficiaries needs, as determined by criteria developed as part of the Settlement, 
then a surplus storage condition can be declared. 

Future if No Action is Taken. Not making the proposed canal efficiency improvements would 
result in failure to meet a Recovery Program objective for supplying water to the IS-Mile Reach. 
In their review of progress, the FWS might find the Recovery Program is not serving to offset 
depletion impacts of water use and future water development on endangered fish. Past 
consultations for Federal actions under the Endangered Species Act that relied on the Recovery 
Program as the 'reasonable and prudent alternative' to jeopardy might be re-opened. For these 
and future consultations, the FWS might curtail continued use and development of projects that 
deplete Colorado River stream flows. This may lead to denials for Federal permits or to 
imposition <?f more stringent requirements on existing and/or future water uses. 

Other water users believe Grand Valley irrigation practices are wasteful and ~ey have threatened 
to take legal action to curtail continued diversion of irrigation water. Not taking action reinforces 
this perception and increases the probability of future legal actions. An outside entity who might 
benefit from an increase in Colorado River flows that would result from improving efficiency of 
Government Highline Canal operations co~d pursue funding and comple_!!Qn of the proposed 
canal improvements. --

The Orchard Mesa Check Case Settlement specifies that surplus water in Green Mountain 
Reservoir will be delivered to and through the Government Highline Canal, Orchard Mesa Power 
Canal and Grand Valley Power Plant, to the extent there is capacity; and that surplus HUP water 
will first be delivered to the Grand Valley Power Plant before additional deliveries are made 

\ 

· under other, separate, surplus water agreements. Therefore, the proposed agreement for the 
delivery of surplus water to the Grand Valley Power Plant would probably occur, with or without 
completion of the proposed canal improvements. Options for protecting delivery of additional 
surplus water in Green Mountain Reservoir to the IS-Mile Reach would also continue to be 
explored under the Recovery Program. 
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Proposed Action 

Canal Improvements. With assistance 
of consultants, a computer model was 
developed to test modifications that 
could be made to help match the amount 
of water diverted into the canal to 
irrigation demands and reduce spills. 

Table 1 - Average Volume of Canal Spills 
(August-October; 1992-1994) 

Spill Spills without Spills with 
Location GVWM(AF) GVWM(AF) 

Persigo Wash 2,500 

Little Salt Wash 2,000 

Big Salt Wash 1,100 

0 

0 

0 

The results: add seven checks, modify 
eight existing checks, add a pump station 
at Highline Lake, add a new spill 
location at the beginnfug of the canal 
(the Palisade Pipeline), and install 
devices to automate monitoring and 
operation of the improved canal system 
(see Project Map). Agreements among 
appropriate parties would be needed to 
fund, construct and operate and maintain 
these canal improvements. The 
operation strategy for the improved 

Camp7 10,700 1,700 

canal system would still be to meet 
demands. However, diversions into the 
canal could slowly be reduced beginning 
in August as demand decreases. 

East Salt Wash 

Badger Wash 

Total Spills below 
15-Mile Reach 

Total Spills above 
15-Mile Reach 
(Palisade 
Pipeline) 

I Grand Total 

5AOO 0 

9,700 1,300 

31AOO 3,000 

N/A 9,000 

31,4oo 1 12,ooo 1 

Checks: The seven new checks, together with modifications to existing checks, would let 
the Association reduce deliveries of water to project lands to more closely follow demands. The 
improvements would allow the delivery of water to all headgates along the canal at flows as low 
as 150 cfs at Indian Wash. 

The seven proposed new checks and their locations are: 

tl' Lewis -just upstream of the existing wash/siphon; 
tl' Al.25 - between where the canal crosses Indian Wash and 28 Road; 
tl' A 7 -just south of H Road; 
tl' A 15 - about where 25 Road crosses the canal; 
tl' A21.5 - close to where L Road would intersect the canal; 
tl' A27 - about where 22 Road would intersect the canal; 
tl' A32 -just east of where 20 Road would intersect the canal. 

The new checks would be within the existing canal right-of-way. However, their construction 
would require use of a slightly larger area that would extend about 150 feet on each side of the 
centerline of the canal, for a length of about 300 feet. Temporary easements would need to be 
obtained from underlying landowners as necessary for construction. Concerns would be 
identified during negotiations with landowners. Temporary easements would avoid existing 
improvements, disturbed areas would be restored after construction is completed, and 
landowners would be compensated for any damages. 
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Figure 2 - Typical Canal Check 

Palisade Pipeline: The location of this new spillway would allow the Association to 'fine-
tune' the canal flow rate before it enters their service area based on projected demand, and / 
shorten the lag time involved in matching canal flow with changes in demand. Another 
advantage is that it would return spills to the Colorado River upstream of the 1 S-Mile Reach. t? 

The design diameter of the pipeline (36 inches) would allow up to 120 cfs of spills to be : ~ ~ 
discharged back to the river. Spills would be measured, with .amounts aniiiiiilly reported / 0 ..._~It 

~~~r-
Highline Lake Pump Station: The pump station would let the Association use Highline 

Lake as a buffer reservoir to ensure sufficient water is available for deliveries to customers in the 
west end of the valley. The Association could spill water into the lake from the Camp 7 spillway 
and/or pump it back into the canal based on changes in daily delivery orders. Camp 7 and 
Badger Wash spills would be measured, pump use tracked, and net spill volume (acre-feet spilled 
minus acre-feet pumped) would be reported annually. 

Automation System: Automation devices include equipment that would systematically • 
monitor and control the canal water surface elevation at each of the seven new checks and at the 
eight existing checks. Existing checks in the east end of the canal are the Price-Stubb and Clifton 
Checks. Existing checks in the west end are: 16 Road, 13 Road, Camp 7 (above Highline Lake), 
A49 (above East Salt Creek Wash), 8 Road, and Badger Wash. Sensors would transmit 
information to the Association's office, including water surface elevation upstream of each check 
structure and the canal flow rate at critical points along the ~anal. Equipment at the Highline 
Lake Pump Station would provide performance and warning information to the control center. 
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Funding. Construction and Qperation and Maintenance Agreements: Reclamation estimates 
about $8.4 million would be required to plan, design and construct the canal improvements and 
cover project-caused increases in operation and maintenance costs over the next 50 years. / 
Construction funds would be appropriated UJ¥ler the Recovery Program, with the intent of 
supplying conserved water to the 15-Mile Reach. The State of Colorado has committed funds to 
pay for the increase in long-term operation and maintenance costs due to the improvements. 

Several construction and operation and maintenance agreements would be necessary. If the 
Association chooses to construct the improvements, funds would most likely be made available 
to them in the form of a Federal grant or cooperative agreement. The agreement would outline 
procedures for financial accounting, design, construction, construction management and expected 
results. 

The State's appropriation to cover increased operation and maintenance costs is about 15 percent 
of the total GVWM cost. It would count toward Colorado's share of costs for the Recovery 
Program. The appropriation includes funds to cover power costs for operation of the Highline 
Lake Pump Station and replacement costs for the pump station, automation hardware and 
software, and communication equipment. Once the State has transferred the funds to a managing 
entity, it is then proposed to establish a 'trust' fund. One possible managing entity is the 
National Fish and Wildlife Foundation (Foundation). The Foundation was established by 
Congress ''to encourage, accept, and administer private gifts of property for the benefit of, or in 
connection with, the activities and services of the United States Fish and Wildlife Service." 
(U.S.C. Title 16 Chapter 57 Section 3701 (b)(l)). 

Another agreement would involve the managing entity setting up a tnist account from which the 
Association would be paid for actual expenses. Reclamation and the Association would develop 
a letter of agreement to meet separate accounting needs for the increased costs of operating and 
maintaining the improved canal system. 

Green Mountain Reservoir/Grand Valley Power Plant Agreement. As specified in the 
Orchard Mesa Check Case Settlement, this agreement would furnish surplus water from the HUP 
of Green Mountain Reservoir to the Grand Valley Power Plant. Reclamation would hold formal 
negotiation session(s) with the parties to the Agreement that would be open to public 
observation. The parties include the Association, OMID and Public Service Company of 
Colorado. The proposed agreement has a renewable 5-year term. 

The HUP surplus water to be provided under this agreement would be made available on an 'if 
and when' basis, based on the Managing Entities determination of surplus water availability. As 
for the No Action alternative, an Annual Operating Plan would identify water operations for July 
through October. The Managing Entities would meet as needed to re-examine and adjust the 
operating plan and releases as the irrigation season progresses. Amounts of surplus water 
delivered under the agreement would be limited to available capacity of the Government 
Highline Canal, the Orchard Mesa Power Canal, or the Grand Valley Power Plant, whichever is 
less. 
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Future if Proposed Action Taken. The canal checks, Highline Pump Station, and automation 
system are expected to reduce the volume of water now spilled into Highline Lake and washes 
from 31,400 acre-feet to 3,000 acre-feet during August, September and October. The 
improvements would reduce the amount of late irrigation season return flows that annually return 
to the Colorado River, downstream of the 15-Mile Reach, by an average volume of28,400 acre­
feet. 

The checks would eliminate use of the washes as spillways in the middle reach of the canal. The 
Palisade Pipeline would be a new spillway located near the beginning of the irrigation service 
area It would return spills to the Colorado River above the 15-Mile Reach. The spills would 
occur as a result of the Association 'fine-tuning' the canal flow rate to match demands for 
irrigation water in their service area. Although the Palisade Pipeline would be designed to carry 
as much as 120 cfs of spill water, Reclamation estimates that during August-October, a daily 
average of 50 cfs would be spilled. This means about 9,000 acre-feet of the 28,400 acre-feet of 
conserved spill water would return to the river via the Palisade Pipeline. Because administration 
of water rights in most years should ensure that sufficient water is already in the river to meet 
senior diversion rights of the GVIC, it is expected that spills discharged to the river through the 
Palisade Pipeline would flow through the 15-Mile Reach to benefit the fish. 

Total estimated costs of$8.4 million for planning, installing, and operating and maintaining the 
improvements equates to a capital cost of $300 per acre-foot of conserved water. Based upon a 
50-year project life and using Reclamation's planning interest rate of7.375 percent yields an 
annualized cost of about $22.50/acre-foot/year. 

The Association's reduced late season diversion demand decreases HUP water deliveries from 
Green Mountain Reservoir by about 19,400 acre-feet in some years. Actual amounts of the 
reduction will change according to annual water supply conditions and the many factors which 
affect demand for irrigation water. Even more variable would be the amount, if any, ofHUP 
water declared surplus. Surplus water delivered to the Grand Valley Power Plant through the 
initial reach of the Government Highline Canal and the Orchard Mesa Power Canal would be 
limited by the capacity of the canals. Thus, the amount of surplus water supplied to the 15-Mile 
Reach via the Power Plant tailrace would also be limited. 

Alternatives Eliminated from Consideration 

Previous studies that led to formulation of the Proposed Action considered alternatives that were 
eliminated from detailed consideration. The Government Highline Canal Modernization Study, 
was completed with the assistance of the Irrigation Training and Research Center (ITRC) at 
California Polytechnic State University. In this study, options not considered feasible included 
those that would diminish the ability of the Association to deliver irrigation water to their 
customers or increase costs to the Association and/or their customers. Cost effectiveness and 
consistency with Colorado State water law were major factors in eliminating alternatives for 
supplying water to the 15-Mile Reach. 

Adding checks to the Government Highline Canal was first proposed and evaluated when 
Reclamation made salinity control improvements under the Colorado River Water Quality 
Improvement Program (Reclamation, 1986). Eight canal checks were added as portions of the 
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canal were lined. Lining prevented seepage that added salts to the river. However, lining the 
middle reach was deferred, because it would not be cost-effective compared to other salinity 
control measures proposed in the Colorado 
River basin. GVWM proposes to add checks in 

the unlined portions, and operation of the 5 - HOW SAUNITY CONTROL IMPROVEMENTS 

improved system incorporates use of the eight INCREASED CANAL SPILLS 

checks in the lined reaches. 

In 1992, a Recovery Program study of 
alternative water supplies for the 15-Mile Reach 
was completed under the Recovery Program 
(Reclamation, 1992). One of the alternatives 
suggested by this study included "Improve 
irrigation efficiency in the Grand Valley so that 
river diversions could be reduced, thereby 
leaving more water in the 15-Mile Reach than 
there is now." Options eliminated from further 
consideration included reducing irrigated 
acreage, decreasing irrigation system 
evaporation, decreasing irrigation system 
seepage, and decreasing phreatophyte evapo­
transpiratio~ losses by controlling vegetative 
growth along the water ways. This screening 
effort led to the initiation of the Canal 
Modernization Study. 

Since 1979, Reclamation and the Association 
have placed about 120 miles of the smaller 
irrigation ditches (laterals) of the Garfield 
Gravity Division water delivery system into 
pressurized pipe. With open laterals, water 
not applied to the irrigator's fields would 
continue flowing in ditches for downstream 
use. Unused water would spill into drains at 
the end of the ditch until the Association 
adjusted the flow rate at the canal headgate. 
These adjustments were made twice a day. 
Placing the laterals in pipe allowed water 
users to shut-off their individual deliveries. 
The flow rate into/within a pipeline adjusts 
automatically, and the extra water stays in the 
canal. While this makes the previously spilled 
water available to other users, it also causes 
the canal to spill more. Small spills 
previously occurred at 75 points on the 
laterals; larger spills now occur at 8 locations 
along the canal. 

The Canal Modernization Study (ITRC, 1997) monitored canal operations in 1992-1994 to 
define the location and magnitude of administrative spills from the canal. This, in tum, set the 
stage for modeling options for placing checks to reduce the spills while maintaining the 
Association's ability to deliver water. Many iterations of the model were eliminated and/or fine­
tuned before the canal improvements described by the Proposed Action were recommended. 

The 15-Mile Reach water supply study (Reclamation, 1992) found some alternatives to be 
infeasible. Other alternatives considered feasible are being, or have been, pursued separately 

· under the Recovery Program: 

(1) Release stored water from existing reservoirs. 

Releases are currently being pursued through the Coordinated Reservoir Operations Study 
and contracts for water from Ruedi, Wolford Mountain and Green Mountain Reservoirs. 

(2) Release stored water from new reservoirs. 

Release of stored water from new reservoirs was found to be too costly to pursue. 
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(3) Purchase existing agricultural water rights from willing sellers. Once purchased, the 
Colorado Water Conservation Board would apply for the necessary water right changes. These 
changes would result in instream flow rights; 

The purchase of existing agricultural water rights would reduce use of the State's Colorado 
River Compact allocation rather than develop it. This alternative was eliminated because 
one of the basic principles of the Recovery Program is to recover the fish while the upper 
basin states continue to develop their Compact allocations. 

(4) Relocate some Grand Valley irrigation diversions to points downstream from the 15-Mile 
Reach so that more water would remain in the Reach. 

This alternative was found to be too costly. 

(5) Miscellaneous alternatives, such as pump ground water to provide supplemental flows and 
import water to the Colorado River mainstem. 

These alternatives were found to be too costly. 
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Summary Comparison of Alternatives 

FACTOR NO ACTION PROPOSED ACfiON 

Reduce canal spills Spills from Government Highline Canal (GHC) GHC spills reduced to about 12,000 AF 
average 28,400 acre-feet (AF) in Aug-Oct 

Supply conserved Grand Valley (GV) Power Plant tailrace flows Estimated 9,000 AF (50cfs/day) of canal spills return 
water to 15-Mile Reach run into 15MR (unless diverted by GVIC due to river above 15MR via Palisade Pipeline. Increase 
(15MR) to use of the Orchard Mesa Check). Other in supply from GV Power Plant tailrace. In many 

GHC diversions decrease 15MR flows, with years, overall increase of 10-11 percent estimated, but 
canal spills returning below 15MR. volume varies. Increase in natural flows accounts for 

variable amount of increase and results from reduced 
irrigation diversion demand of the Association. 

Deliver HUP surplus Surplus water agreement made possible, and When available, amount of surplus water delivered 
water in Green required by, OM Check Case settlement. decreases if canal improvements are also made, due 
Mountain Reservoir Deliveries limited by GHC, OM Power Canal, to increased availability of natural river flows. 
(GMR) to GV Power or GV Power Plant capacities. Amount of HUP surplus water potentially available 
Plant. for release to 15MR increases. 

Protect interests of Perception of wasteful irrigation practices Irrigation delivery system and operations modernized 
Grand Valley water continues and more efficient. 
users 

Shortages rare in Aug-Oct. Magnitude and/or duration of already rare shortages 
decreases. 

Water rates re-evaluated as necessary to cover Increased costs to O&M GVWM improved system 
indexed, pre-salinity control costs for operation covered by Recovery Program; no change in water 
and maintenance (O&M) of the canal system. rates due to GVWM. 

Depletion impacts to endangered fish ofGHC No change, rely on favorable biological opinion from 
diversions cause regulatory uncertainty to Intra-Service consultation for regulatory relief. 
Grand Valley water users. 

Depend on releases from HUP of GMR when Association's reduced demand in Aug-Oct decreases 
flows at Cameo gage do not meet GHC HUP releases, providing other Colorado River water 
irrigation diversion needs. users with more reliable supply. 

Help meet FWS flow 15MR flows often below FWS flow Aug-Oct 15MR flows increase I 0-11 percent in most 
recommendations for recommendations in Aug-Oct. Meeting flows years to help meet (and sometimes exceed) FWS 
the 15MR in Apr-Jul addressed by other Recovery recommendations. 

Program actions. 

Impacts to other water Water rights upstream of the Grand Valley Magnitude and/or frequency of the Cameo call for 
rights benefit from GMRIHUP operation according to water rights administration reduced to increase 

criteria of the OM settlement. benefits to upstream water rights. 

Legal protection of River diversions and canal spills continue Depending upon hydrologic conditions, less surplus 
conserved water below 15MR. CWCB's in-stream flow right(s) water delivered to GV Power Plant, but more water 
to/through the 15-Mile help protect 15MR flows contributed via GV contributed/protected from tailrace. 
Reach Power Plant tailrace. Surplus water delivered 

from GMR to GV Power Plant protected by 
proposed agreement. 

Compliance with the No need to obtain 404 (dredge and fill) pennits Appropriate agencies contacted to obtain necessary 
Clean Water Act or water quality certification. permits or water quality certification due to 

construction ofHighline Lake Pump Station and 
Palisade Pipeline. 
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Summary Comparison of Alternatives 

FACTOR NO ACTION PROPOSED ACTION 

Selenium Selenium standards for fish and wildlife often Selenium concentrations in affected washes increase 
contamination concerns exceeded in affected washes. Marginal levels as canal spills reduced or eliminated. No significant 
for fish and wildlife found in river environment at times. hann to fish and wildlife expected. No measurable 

change in selenium concentrations expected in the 
river environment. 

Compliance with Recovery Program serves as reasonable and River flows enhanced in the 1 SMR. Net contribution 
Endangered Species prudent alternative to historic depletions of to recovery of endangered fish species. 
Act existing water projects. No change in the status 

of endangered fish populations or their habitat. 

Unique geographical Project operations support wetlands, riparian No significant impacts as a result of the Proposed 
features areas, prime/unique farmlands. Action. 

Construction easements No easements needed, no construction Impacts to permanent landowner improvements 
and disturbances to disturbance to adjacent landowners. avoided as condition of temporary easements. 
residents Disturbed areas outside canal ROW to be restored. 

Dust/noise/traffic would occur during construction. • 

Historic character of Government Highline Canal and Orchard Mesa Records for affected structures are being reviewed 
the Government Power Canal have been determined eligible for and updated to assess potential for impacts to historic 
Highline Canal National Register of Historic Properties. nature of the properties. Mitigation measures needed 

Determination recognized these properties to avoid potential adverse effects will be determined 
require continuous modification and repair to in consultation with the Colorado State Historic 
ensure they serve irrigation needs. Preservation Officer. 

Indian Trust Assets No impact No impact 

Environmental Justice No impact No impact 

Impacts to Highline No change in recreational use Reduced canal spills into Highline Lake and 
Lake State Park operation of the pump station will cause lake level 

fluctuations (less than 1 foot daily) and reduced fresh 
water dilution ofbacterialloading. Water quality is 
monitored, and problems are not expected. If 
problems occur, local, State, and Federal agencies 
will review operational practices to determine if 
modifications are necessary. 

Cost and Funding No impact to local water users. No impact to local water users. Total estimated cost 
of $8.4 million for planning, construction, and long-
term operation and maintenance funded by State and 
Federal sources. 

18 



CHAPTER 3- AFFECTED ENVIRONMENT/ENVIRONMENTAL CONSEQUENCES 

Indicators have been established for each issue to focus analyses. On the basis of the existing 
;; conditions relating to each issue/indicator, the impacts of the No Action and Proposed Action 

alternatives are comparatively discussed. Mitigation measures are also indicated, if appropriate. 

General 

The Grand Valley Project was developed to support settlement of the Grand Valley in the early 
1900's. Where agriculture once dominated the economy of the sparsely populated valley, more 
than I 00,000 residents are now sustained by a diversifying economy where agriculture plays a 
lesser role. There is a stark contrast between the open desert lands above the canal and the 
irrigated croplands and residential areas below the canal. In a semi-arid climate that receives an 
average of 8" of rainfall per year, irrigation projects make it possible for about 70,000 acres of 
valley land to receive almost 4 feet of irrigation water/acre. The Association's service area (the 
Garfield Gravity Division) covers about 1/3 of this acreage, and is north and/or west of the 
service areas of the other irrigation water providers of the valley. Within the Garfield Gravity 
Division, the Government Highline Canal delivers water to 7 5 headgates serving about 150 miles 
of laterals. 

Water Resources 

Reduce Canal Spills while Protecting Grand Valley Water Users. Water users want 
assurance that the Association's cooperation and operation of an improved canal system that 
conserves water will not reduce their ability to deliver water, nor cause their water rates to 
increase. 

Indicator: Changes in: canal spills, water shortages, and water rates. 

Existing Conditions: For the 3 years of the Canal Modernization Study, an average of 
31,400 acre-feet was annually spilled into the washes and Highline Lake during August, 
September and October (See Table 1 ). The Association currently has a reliable· water supply and, 
except under rare circumstances, delivers water to their customers to meet daily orders. 
Shortages are rare and are more likely to occur during full irrigation diversions not affected by 
GVWM, when delivery demands exceed supply. However, a flow of at least 400 cfs is needed as 
the canal enters the Association's service area at Indian Wash to maintain the water surface 
elevation necessary to deliver water to all headgates - even when demands decrease in the late 
summer. This causes the undelivered water to be spilled into the six natural washes between 
Indian Wash and Badger Wash, at the end of the canal. 

Meters were installed on the lateral headgates when open ditches were placed in pipe under the 
salinity control program. Customers pay a flat rate per acre of irrigated land for the first 4 feet 
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JP ~of water, and are charged extra for amounts in excess of 4 feet/acre. Water rates are periodically 
\ 7 re-evaluated to ensure they cover operation and maintenance costs. By contract, Reclamation 

reimburses the Association for operation and maintenance costs that are above the indexed, pre­
salinity control costs. 

Impacts: IfNo Action is taken, the Association's ability to match river diversions with 
delivery demands would not improve. About 31,400 acre-feet would continue to spill into 
Highline Lake and the washes in August through October. Shortages would continue to be rare. 

The Association was involved in the Canal Modernization Study to ensure their operational 
needs would be understood and their system reliability would be maintained or enhanced. 
Diversions into and deliveries from the canal would gradually decrease in the late summer as 
demands for water decrease. Spills into the four washes of the middle reach (Persigo, Little Salt, 
Big Salt, and East Salt) would be eliminated. Reduced spills would occur at Highline Lake 
(Camp 7) and at the end of the canal (Badger Wash). New spills would occur into the Palisade 
Pipeline as the canal enters the east end of the Grand Valley. 
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Figure 3- Late Summer Canal Spills (acre-feet) 
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The canal model predicted a decrease in late summer spill volume, from 31,400 to 12,000 acre­
feet (see Table 1). This represents a 38 percent increase in efficiency. This analysis assumed an 
average of 50 cfs would return to the river, above the 15-Mile Reach, via the new Palisade 
Pipeline, which accounts for 75 percent of the reduced spills. The addition of the Palisade 

20 



Pipeline and the Highline Lake Pump Station along with conserving water would increase 
operational flexibility and help ensure late summer shortages don't occur. 

Unsuccessful negotiation/delays of the proposed funding, construction and/or operation and 
maintenance agreement(s) for GVWM canal improvements would result in No Action being 
taken or GVWM being delayed. An increase in operation and maintenance costs for the 

, improved system would result from providing electricity at the Highline Pump Station and to 
maintain and replace the new checks and automation system components. However, all costs 
would be covered under the Recovery Program to prevent any increase in water user rates. 

• 

Mitigation Measures: Recovery Program participants would cover all costs of 
implementing GVWM, including establishing a trust fund agreement to pay increased operation, 
maintenance and replacement costs of the improved canal system. 

Help Meet FWS Flow Recommendations for the 15-Mile Reach. Diversions to irrigate lands 
in the Grand Valley have significantly altered flows in critical habitat where the Colorado 
squawfish and razorback sucker once thrived. The FWS has recommended 15-Mile Reach flows 
they believe are necessary to recover the fish. 

Indicator: Change in IS-Mile Reach flows. 

Existing Conditions: The 1995 FWS flow recommendations for the 15-Mile Reach serve 
as a target for Recovery Program activities aimed at improving flows in this reach (see Table 2). 
GVWM would be funded by the Recovery Program to help meet these flow recommendations. 
Since existing diversions do not directly affect flows outside the irrigation season, only the flow 
recommendations for the irrigation season are shown. Average flows exceed the recommended 
flows for the non-irrigation season months. 

Table 2 - 15-Mile Reach Monthly Flow Recommendations 

Mean Monthly Flow I Apr I May I Jun I Jul I Aug I Sep I Oct I 
Recommended (cfs) 2,463 8,790 12,253 4,349 1,349 1,349 1,349 

Recent Avg (cfs) 2,142 7,452 10,404 4,197 1,279 775 932 

Shortfall (cfs) I 321 I 1,338 I 1,849 I 152 I 70 I 5741 4171 

I Shortfall (AF/mo) I 19,101 I 82,270 ·I 110,023 I 9,346 I 4,304 I 34,1551 25,640 I 
(FWS, 1995) 

The study period for the recent average was 1954-1993. The FWS considered desired 
frequencies of varying flows in recommending the long-term mean monthly flows. Limitations 
and risk in using the monthly data, along with its conversion to a monthly volume (in acre-feet) 
are related to the fact that averages cannot reflect the variations in flows needed to mimic the 
natural flow conditions under which native fish evolved and may need for recovery. Therefore, 
FWS also presented monthly flow recommendations for different types of water supply years. 
Recommended August, September and October flows for a dry year like 1992 are 810 cfs; for a 
wet year like 1993 are I ,630 cfs; and for another drier than. average year like 1994 are 1,240 cfs. 
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One generality that may be inferred is that the endangered fish are thought to need much higher 
flows during the runoff months (May and June), and during the onset and last half of the 
irrigation season (April, July - October). In the late summer months, when flows are needed to 
help recover the fish, substantial spills occur from the Government Highline Canal in August, 
September and October that return to the river -- below the 15-Mile Reach. Lower flows in the 
winter months would help mimic natural conditions reflected by the year-round flow 
reco~endations. 

Impacts: If No Action is taken, no conserved water would be available to help meet the flow 
recommendations in August-October. Whether or not the Proposed Action is taken, flow-related 
RIPRAP actions to provide a protected supply of water to the 15-Mile Reach to meet the 
reco~ended flows during the irrigation season would continue. The canal system 
improvements are not designed to help meet the recommended flows during the run-off months, 
nor cause any changes to winter (non-irrigation season) flows. However, potential delivery of 
additional surplus HUP water during the summer months would reduce amounts available for 
release in the winter (see Cumulative Impacts section). 

One effect of the proposed canal improvements would be to decrease the amount of stream flow 
the Association needs to divert to meet demands for irrigation water as they decrease in the late 
summer months. Reducing irrigation diversions would make capacity available in the initial 
reach of the canal for delivery of water to the Grand Valley Power Plant. 

Any water that runs through the power plant, and is not diverted by GVIC due to operation of the 
Orchard Mesa Check, would increase flows in the 15-Mile Reach. In additiof:t, any spills that 
return to the river via the Palisade Pipeline, and are not diverted by GVIC, would also increase 
flows in the reach. 

Table 3- Increase in Water Supply to the 15-Mile Reach 

without with Volume Percent Aug. Sep. Oct. 
Year Canallmpr. Canallmpr. Increase Increase Increase Increase Increase 

(acre-feet) (cfs) 

1992 148,410 163,401 14,991 10% 106 72 68 

1993 278,943 309,033 30,090 11% 158 124 210 

1994 141,980 155,849 13,860 10% 68 65 94 

Table 3 shows modeled predictions for the effect of the canal improvements on 15-Mile Reach 
water supplies for the 3 years of the Canal Modernization Study (see Attachment A). Both ; 
scenarios (without and with Canal Improvements) use up to 20,000 acre-feet of water available 
for release from Ruedi Reservoir under an existing agreement. Both scenarios also limit delivery 
of water to the Grand Valley Power Plant by the capacity of the Government Highline Canal or 
Orchard Mesa Power Canal, and allow delivery of surplus HUP water to the Grand Valley Power 
Plant. In the years studied, it was not necessary to operate the Orchard Mesa Check. Thus, water 
supplied to the 15-Mile Reach includes all water from the afterbay of the Grand Valley Power 
Plant and Orchard Mesa Pumping Plant. The 'with Canal Improvements' scenario includes 
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contributions from the Palisade Pipeline spills. The analysis assumed spills that return to the 
river via the Palisade Pipeline would contribute an average daily flow of about 50 cfs, or 9,000 
AF over the 3-month period. Actual flows would be highly variable, ranging between 0 and 120 
cfs (the design capacity of the pipeline), and probably decrease in future years, as the Association 
learns to operate the modernized system to match supplies with demand. 

The 'with Canal Improvements' scenario increased 15-Mile Reach flows by 1 0-11 percent in all 
3 years, but the volume of the increase varied. The factors which account for the variations are 
related to water supply and use conditions of each year. The greatest increase occurred in 1993, 
the wettest year. In 1993, under both scenarios, flows in the river were adequate to deliver a full 
supply to the irrigators and the Grand Valley Power Plant, so no HUP surplus water was 
released. In the drier years, the flow increase of the 'with Canal Improvements' scenario used 
about half the water conserved by the canal improvements. The rest of the conserved water is 
stored as HUP surplus in Green Mountain Reservoir (see Cumulative Impacts). 

Impacts to Other Water Rights. Upstream HUP beneficiaries rely on storage in Green 
Mountain Reservoir to lessen impacts of the Grand Valley water rights placing the 'Cameo call. ' 
Water users who are not HUP beneficiaries want assurance that delivery of water conserved by 
GVWM does not affect their water rights. 

Indicator: Change in frequency or magnitude of the 'Cameo call. ' 

Existing Conditions: The combined water rights of all Grand Valley irrigators comprise a 
group of absolute rights with varying diversion amounts and priority dates between 1882 and 
1918. Collectively, these rights have served as a control on subsequent water development 

throughout the basin. Placement of what is known as the 6 _ PRIORITY OF CAMEO RIGHTS 

'Cameo call' by this group of rights must be examined in (Irrigation Season) 
any assessment of water availability upstream. Its name 
originated because the call is administered according to 
flows recorded at the U.S. Geological Survey stream gage 
on the Colorado River near Cameo, above where the 
tributary flows of Plateau Creek join the Colorado River. 
This gage is a short distance above the Grand Valley 
Project Diversion Dam. 

When Colorado River flows at the Cameo gage fall below 
2,260 cfs during the irrigation season; the Cameo call may 
be placed. As part of the Orchard Mesa Check Settlement, 
the U.S. agreed to not exercise their 400 cfs power right to 
require upstream junior rights to release water from 
replacement sources or curtail diversions of those junior 
rights. Instead, only natural flows or HUP water surplus to 
the needs of the HUP beneficiaries would be used to 
generate power at the Grand Valley Power Plant. If 
natural flows are low and no surplus water is available, the 
Check could be operated to borrow water destined for the 
GVIC. 
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Year Agency Amount 
(cfs) 

1882 GVIC 520.81 

1889 PID 80.00 

1898 OMID 10.20 

1903 MCID 40.00 

1907 OMID 450.00 

1908 G'JWUA 730.00 

1908 u.s.* 400.00 

1914 GVIC 119.47 

1918 PID 23.50 

* U.S. water rights are for use at the Grand 
Valley Power Plant. 



Impacts: If the surplus water agreement is completed, power production would only use 
natural flows or surplus HUP water. If available, use of surplus water would be limited by the 
capacity in the initial reach of the Government Highline Canal and/or Orchard Mesa Power 
Canal. Thus, HUP beneficiaries and junior upstream water users would not be affected by use of 
conserved water to generate power. In addition, the reduced diversion demand of the 
Association's irrigation rights would result in a decrease in frequency and/or magnitude of the 
Cameo call. Therefore, upstream water rights of entities that are not HUP beneficiaries would 
benefit by the proposed canal improvements and surplus water agreement.· 

Protect Delivery of Conserved Water to the 15-Mile Reach. To realize the full benefit of 
funding GVWM, Recovery Program participants need to protect delivery of conserved water 
supplies to the 15-Mile Reach under Colorado water law. 

Indicator: Amount of increased 15-Mile Reach flows, including HUP surplus water, that is 
protected from diversion. 

Existing Conditions: The Federal agencies participating in the Recovery Program have 
agreed to comply with the provisions of State water law, and rely on each of the upper basin 
states to legally protect water supplied to the fish. Under Colorado water law, only the CWCB 
may obtain a water right for instream flow purposes. In addition, the State can protect delivery 
of the water released from a reservoir from diversion by upstream users. However, the Division 
Engineer can only protect delivery of stored water to a use that is compatible with the beneficial 
uses identified in the water right for the storage reservoir. 

Generating hydropower at the Grand Valley Power Plant is a use of surplus water that is 
specifically called for by the Settlement. It is compatible with the Federal authorization and 
State water right decrees for Green Mountain Reservoir. Therefore, the State Engineer can 
protect delivery of surplus water to the Power Plant (and thus indirectly to the 15-Mile Reach) 
from diversion by intervening appropriators. 

Hydrologic studies for the Orchard Mesa Check Case show .water held in Green Mountain 
Reservoir is often 'surplus' to the needs of its historic beneficiaries, which includes Grand Valley 
irrigation entities, with the HUP content averaging about 28,000 AF at the end of the irrigation 
season. 

In 1992 and 1994, the CWCB filed for instream flow rights for the 15-Mile Reach as part of the 
Recovery Program that were recently decreed (see Table 4). Water in the 15-Mile Reach would 
be protected from diversion by the CWCB's instream flow right. Table 4 summarizes filings of 
the CWCB during the irrigation season months. 

Table 4- CWCB's 1992 and 1994 Instream Flow Filings for the IS-Mile Reach (cfs) 

Apr May Jun Jul Aug Sep Oct 

1992-Summer Flow 581 581 581 

1994-Retum Flow 300 300 300 300 300 300 300 
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CWCB's 581 cfs instream flow right in July-September is equivalent to the sum of water 
discharged from the Orchard Mesa Pumping Plant and Grand Valley Power Plant. In August and 
September, this right would protect tailrace flows from the power plant that flow into the 
15-Mile Reach. The 300 cfs year-round return flow right represents the largest gain measured 
within the 15-Mile Reach that is attributable to return flows. In October, protection of I5-Mile 
Reach flows from diversion would be limited to 300 cfs. 

Impacts: Previous sections identified an average of about 28,400 acre-feet of water 
expected to be conserved by the proposed canal efficiency improvements, and that some of the 
conserved water would be stored in the HUP of Green Mountain Reservoir. Table 5 shows how 
use ofHUP water, including surplus water, changes if the canal improvements are made. In a 
wet year, such as 1993, no HUP surplus water was released. In the drier years, about half the 
water conserved by the canal improvements was used to increase IS-Mile Reach flows. The 
amount of water supplied to the 15-Mile Reach would vary, and a portion of the increased flow 
would be from surplus HUP water delivered to the Grand Valley Power Plant. 

Table 5 -Estimated Use ofHUP Water in Green Mountain Reservoir (acre-feet) 

1992 1993 
. 

1994 

without with without with without with 
Canal Canal Canal Canal Canal Canal 

Improve- Improve- Improve- Improve- Improve- Improve-
ments ments ments ments ments ments 

Natural Flow Shortage 20,520 20,464 0 0 10,413 8,601 
Releases 

Surplus Deliverable to GV 27,764 16,257 0 0 28,958 19,551 
Power Plant 

Surplus in excess of canal 17,216 28,779 65,500 65,500 26,129 37,348 
capacity 

Winter Reserve 500 500 500 500 500 500 

Total 66,000 66,000 66,000 66,000 66,000 66,000 

The amount of surplus water delivered under the proposed surplus water agreement in the drier 
than average years decreases with the canal improvements. At the same time, delivery of natural 
flows increases with the canal improvements, resulting in the overall I 0-11 percent increase in 
15-Mile Reach flows discussed in previous sections. 

Increased IS-Mile Reach flows that come from the tailrace of the Grand Valley Power Plant, no 
matter if they originated from the diversion of natural flows or surplus HUP releases, would be 
protected from diversion because: 1) GVIC's diversion rights have been satisfied by natural 
flows or the release of HUP water and 2) no other intervening rights have been decreed. In 
August and September, CWCB 's recently decreed instream flow right for S81 cfs would protect 
flows in the reach from diversion by future appropriators. In October, only 300 cfs would be 
protected by CWCB's return flow right. 
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This analysis also shows that conserving water by making the canal improvements greatly 
increases the amount ofHUP surplus water that could be managed to augment flows in the 
15-Mile Reach. It also shows that additional instream flows may be needed to protect increased 
15-Mile Reach flows from diversion by future appropriators. (See Cumulative Impacts section.) 

Compliance with the Clean Water Act. Construction of the Palisade Pipeline and Highline 
Lake Pump Station will involve discharge of water to the Colorado River and Highline Lake, 
respectively, and may involve placement of fill in the waters of the United States. 

Indicators: Need to obtain permits or certification to comply with the Clean Water Act. 

Existing Conditions: Under existing project operations, water carried in the canal is spilled 
into natural drainages (see Table 1) when no longer needed to maintain the required water 
surface elevation to service the lateral headgates. Water spilled from Camp 7 is stored in 
Highline Lake. Water spilled into the washes combines with return flows of irrigation water and 
returns to the Colorado River. Due to chemicals, salts, selenium, and sediment in irrigation 
return flows, the quality of canal spill water is better than the quality of the return flows. Canal 
spills dilute concentrations of pollutants to the river from the washes. 

Impacts: Compared to No Action, the elimination or reduction of spills in the late summer 
months would increase concentrations of total dissolved solids (salts), selenium, and sediment in 
the return flows of the washes. This is because the dilution effect of the 'cleaner' spill water is 
removed. As the lower flows return to and mix with increased flows in the river, no detectable 
change in dissolved solids concentrations are expected in the river environment. 

Under the No Action alternative, no discharge of sediment or placement of fill material would 
occur in the river .or at Highline Lake due to construction activities. During installation of the 
proposed Palisade Pipeline, a minor amount of fill and materials to stabilize the bank may need 
to be placed where the Palisade Pipeline would discharge into the Colorado River. The proposed 
Highline Lake Pump Station intake structure would be built against a steep bank along the 
Camp 7 arm of the lake. Its construction would occur in the winter, and may require placement 
of a coffer dam. The pump station foundation would cover about 500 square feet. About 75 
cubic yards of material would be excavated. 

Mitigation Measures. If required following consultation with appropriate agencies, 
Reclamation would obtain Section 402 water quality certification, a 404 Permit for the dredging 
or fill placement during construction, and/or a discharge permit under the Clean Water Act prior 
to constructing and/or operating the Palisade Pipeline and/or Highline Lake Pump Station. 

Fish and Wildlife 

Over the last year, Reclamation staff has had numerous meetings and discussions with FWS staff 
while planning GVWM. As a result, no general fish and wildlife issues were determined to merit 
preparation of a planning aid memorandum under the Fish and Wildlife Coordination Act. 
Preparation of a final report has been requested (See Attachment B). 
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Selenium Contamination. What effect will reducing spills into the washes, thus increasing 
selenium concentrations, have on fish and wildlift using habitat of the washes? 

Indicator: Change in selenium concentrations with respect to threshold levels. 

Existing Conditions: A variety of birds, small mammals, and amphibians use riparian 
• habitat lands along the river and washes throughout the Grand Valley. The river has relatively 

high levels of salinity and selenium which are two major water quality factors affecting fish and 
wildlife resources. Selenium, a trace element that occurs naturally in some of the soils in western 
Colorado, is toxic in small concentrations to fish and wildlife. Water standards recently adopted 
by the EPA and the State of Colorado to protect fish and wildlife in general is 5 micrograms per 
liter {J.tg/1), which is equivalent to 5 parts per billion (ppb ). Lower waterborne concentrations of 
2 ppb or less have been demonstrated to be hazardous to the health and long-term survival of fish 
and wildlife populations as selenium levels in fish and wildlife accumulates through the food­
chain, causing harmful dietary toxicity and reproductive effects (Lemly, 1993). 

Levels of selenium found in wetland and riparian habitat of the Grand Valley are known to harm 
birds and fish in other places. As part of the west-wide National Irrigation Water Quality 
Program (NIWQP), an interagency team based in Grand Junction is studying selenium 
contamination related to irrigation drainage for the Grand and Uncompahgre Valleys, and will be 
recommending measures that need to be taken to remediate problems they find. The NIWQP has 
published 1991-92 results of trace element analyses collected from water, sediment and fish and 
wildlife samples at many tributary washes that receive irrigation drainage water in the Grand 
Valley as well as in the Colorado River (Butler et. al, 1994). Since 1993, the study has focused 
on selenium as the primary trace element of concern. NIWQP sampling sites include locations 
along each of the washes affected by GVWM -- Persigo, Little Salt, Big Salt, East Salt and 
Badger. Water chemistry data includes at least one winter-time (February) sample for each 
wash, and show very high selenium levels (21-74 ppb) at very low, winter flows. Data for the 
irrigation season months show selenium concentrations range from 6 to 10 ppb, which still 
exceeds the 5 ppb standard. However, collection and analysis of fish and birds for selenium has 
not found evidence of deformities or reproductive harm occurring to any fish and wildlife using 
habitat of the washes. 

Impacts: Persigo Wash, the most upstream wash (see Project Map), is located just below 
a floodplain restoration site unde~ study at the Walter Walker State Wildlife Area. Comparison 
of flow levels measured on the sampling dates with spill data from the Canal Modernization 
Study shows that spills contributed 20-45 percent of the total flow. Salt Creek is the most 
downstream tributary that would experience changed hydrologic conditions. Two of its 
tributaries would be affected. All spills into East Salt Creek would be eliminated. Deliveries of 

... irrigation water to the west end of the valley basically end at Badger Wash, and spills into it are 
proposed to be greatly reduced. Comparing flows measured at the mouth with those spilled into 
both East Salt Creek and Badger Wash shows that the canal spills account for 26-38 percent of 
its flows. 

GVWM would not cause any change in the winter conditions; they are believed to be dependent 
on contributions from irrigation drainage return flo~s that would not change as a result of 
GVWM. Reducing the dilution effects of spills in the washes during late summer and fall would 
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increase selenium concentrations in the washes. For four of the affected washes (Persigo, Little 
Salt, Big Salt, and East Salt), the dilution effect of all spills would be eliminated, and in Badger 
Wash, the dilution effect would be substantially reduced. The already high levels of selenium 
concentrations that fish and wildlife are exposed to in these washes would increase proportionate 
to decrease in flows of the affected washes. Because these changes would occur in the late 
summer months, and no evidence exists of hann to fish and birds found in the washes at current 
levels, increasing selenium concentrations as a result of the canal improvements are not expected 
to impact fish and wildlife. As agricultural land-use is converted to rural and suburban uses, it is 
unknown if changes to water use and irrigation drainage practices will help or worsen potential 
problems. Continued monitoring and future funding ofNIWQP remediation proposals should 
help. 

Increasing flows in the 15-Mile Reach during the late summer months may slightly improve 
habitat conditions for fish and wildlife. As the increased flows move downstream and combine 
with decreased flows from the tributary washes, water quality conditions may improve in a larger 
area at the mouths of the washes. However, the magnitude of change is not expected to cause 
any measurable change in selenium contamination levels found in floodplain habitat. 

Endangered Species 

Compliance with the Endangered Species Act. To comply with consultation requirements of 
Section 7 of the ESA, Reclamation is responsible for submitting a biological assessment to the 
Fish and Wildlife Service and requesting their concurrence in resulting conclusions prior to 
taking action rela~ed to the Proposed Action. 

Indicator: Initiation/conclusion of consultation under Section 7 of the ESA. 

Existing Conditions: In a March 11, 1997 memorandum, the FWS identified nine species 
that are listed under the ESA as threatened or endangered and may occur in the Grand Valley. 
The black-footed ferret has not been observed in the Grand Valley, and depends on habitat that 
would not be affected by GVWM. Riparian habitat conditions of the listed fish and bird species 
that may be affected by the water conservation measures of GVWM have been altered by many 
factors; water quality has changed from historic conditions, flow regimes have changed, 
channelization has occurred, and non-native species are present. For the endangered fish, the 
effects of depletions to the Colorado River above the Gunnison River confluence by all water 
projects, including diversions into the Government Highline Canal, are simultaneously being 
addressed by an on-going Intra-Service Consultation. 

Impacts: IfNo Action is taken, and except for progress made by related actions of the ;; 
Recovery Program for the endangered fish, no change in the status of any of the listed species 
would be expected. Reclamation completed a Biological Assessment for these species, and has 
submitted it to the FWS (see Attachment B). This assessment concluded the Proposed Action 
would not affect the black-footed ferret nor four listed birds species: bald eagle, peregrine falcon, 
whooping crane, and southwestern willow fly catcher. It also concluded the Proposed Action 
would not affect two of the four listed fish species: the bonytail and humpback chub. Beneficial 
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impacts to the Colorado squawfish and razorback sucker resulting from improved habitat 
conditions (increased flows) in the 15-Mile Reach are also discussed in the assessment. 

Conservation Measures: Due to the beneficial effects of GVWM, Reclamation believes that 
GVWM should be considered as a conservation measure, in and of itself, to offset jeopardizing 
effects of historic Grand Valley Project operations. An additional conservation measure would 
be for Reclamation to stop work in the event that any construction activities are thought to be 
affecting any of the listed species, and consult with the FWS to determine measures needed to 
protect the affected species. 

Endangered Species Act Regulatory Relief for Grand Valley Irrigators. Irrigation districts 
·that divert water into the Government Highline Canal (the Association and Mesa County, 
Palisade, and Orchard Mesa Irrigation Districts) want assurance their cooperation and/or 
participation in implementing the GVWM proposal will result in regulatory relief under the ESA 
by the FWS. A pre-requisite of the Association's and OMID's cooperation in implementing the 
Proposed Action is completion of ESA consultation activities, with a Biological Opinion that 
~ddresses all the effects of their historic projects on the endangered fish and provides certainty 
as to when/if consultation would be re-opened. 

Indicator: Execution of agreements related to implementation of the canal improvements 
and execution of the surplus water agreement for the Grand Valley Power Plant. 

Existing Conditions: Options for the scope of consultation were discussed with the FWS 
and the districts. The irrigation districts' concerns would best be met by formal consultation on 
the jeopardizing effect of historic as well as proposed operation/actions related to the irrigation 
projects, as compared to the option of informally consulting on the 'non-jeopardizing' effects of 
the GVWM proposal. At the same time options were being discussed, the FWS was initiating 
work on the Intra-Service Consultation on the jeopardizing effects of stream flow depletions of 
all historic water projects in the basin above the 15-Mile Reach. The Biological Opinion that 
would conclude this consultation would verify and/or identify additional actions that would need 
to be included in the Recovery Program for it to offset the jeopardizing effects of the historic 
projects. 

Impacts: Based on the GVWM Biological Assessment (Attachment B), and consistent 
with regulations in 50 CFR 402.13, Reclamation expects that formal consultation under the ESA 
will not be not necessacy to implement GVWM. Therefore, resolution of the water users' 
concerns is instead dependent on the Intra-Service Consultation and concluding Biological 
Opinion. However, the Draft Biological Opinion will not be completed until sometime in 1998. 
Reclamation has suggested that, in this future Opinion, the FWS should consider GVWM as a 
conservation measure, in and of itself, to offset jeopardizing effects of depletions to the 15-Mile 
Reach by historic (pre-GVWM) Grand Valley Project operations. Resolution of this issue may 
delay execution of the necessary agreements, and thus implementation of this Recovery Program 
action. 
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Vegetation and Land Use 

Unique Geographical Features. Would the proposed action affect unique geographical 
features such as: wetlands, wild or scenic rivers, refuges, flood plains, rivers placed on the 
nationwide river inventory, or prime and unique farmlands? 

Indicators: Loss of wetland or riparian values, loss of prime or unique farmland. 

Existing Conditions: Wetlands supported by canal seepage and riparian communities 
associated with waterways in the Grand Valley are described in the Environmental Impact 
Statement for the Grand Valley salinity control improvements (Reclamation, 1986). Inner canal 
banks are typically dominated by cattails or other grass-like vegetation. In some places below 
the canal, patches of wetlands may be supported by seepage from the unlined canal. These 
communities are characterized by willows, non-native tamarisk or Russian olive trees, and/or 
grass-like vegetation. Isolated cottonwood trees along the canal are rare and valued for wildlife 
habitat and aesthetics. Riparian communities along the Colorado River include forested wetlands 
dominated by cottonwood trees, shrub-scrub communities dominated by willows or tamarisk, 
and backwater marshes. The riparian corridor provides highly valued habitat and floodplain 
functions. Prime farmland occurs throughout the valley, and is being lost to residential uses as 
growth occurs. 

Impacts: Canal bank vegetation would be removed during construction of the new check 
sites; this occurs anyway during normal operation and maintenance activities. Loss of seepage 
water along the new checks would be minor, and should not cause any loss of wetland habitat 
values. Losses of prime and/or unique farmlands from development in the valley will continue 
to be dependent on local land-use regulation, whether or not the proposed action is taken. 

Construction Easements and Disturbances. Construction and operation and maintenance of 
the canal improvements and Palisade Pipeline may affect landowners/residents. 

Indicators: Progress in obtaining easements from landowners and response to complaints. 

Existing Conditions: The Association was formed as a non-profit corporation in 1905 as 
part of the Reclamation Grand Valley Project. Grand Valley landowners subscribed for shares of 
capital stock in the Grand Valley Water Users' Association via a Subscription for Stock. Article 
XV, Section 2 of the Articles of Incorporation included in this Subscription for Stock grants to 
the United States a right-of-way over lands of stockholders in the Grand Valley Water Users' 
Association for water development and related purposes. Reclamation used these rights in 
constructing works of the Grand Valley Project, including the Government Highline Canal, 
wherever they crossed lands in the Association's service area. Rights-of-way needed in areas not 
covered by the stock subscriptions would be acquired following negotiations with landowners. 

Impacts: The proposed new checks and automation devices would be within the existing 
canal corridor. However, the area needed to construct the new checks would be about 300 square 
feet, and extend beyond the existing right-of-way. Reclamation would exercise rights granted by 
the Subscription for Stock to obtain temporary use of areas needed to construct the new checks. 
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Lands needed for the Palisade Pipeline are not covered by stock subscriptions. Therefore, 
temporary construction and permanent easements would be acquired based on negotiations with 
landowners. 

Affected landowners for the proposed check locations and the Palisade Pipeline have been 
informed of the proposal. Discussion and resolution of their concerns are underway. Disturbed 
areas outside the canal corridor would be restored after construction is complete. 

During construction, an increase in noise and traffic would occur. Reclamation has not been 
advised of any concerns for disturbances during construction. 

Mitigation Measures: Measures would be taken on a case-by-case basis to minimize 
disturbances to landowners during construction. 

Cultural Resources 

Modernizing the Historic Canal. The Government Highline Canal and Orchard Mesa Power 
Canal are considered eligible to the National Register of Historic Properties. It is not known if 
cultural resources exist in the areas of the proposed Palisade Pipeline and Highline Lake Pump 
Station. Reclamation needs to avoid adverse effects to historic properties. 

Indicator: Potential for adverse effects to eligible features. 

Existing Conditions: In consultation with the State Historic Preservation Officer (SHPO), 
the Government Highline Canal and Orchard Mesa Power Canal were included in a group of six 
properties related.to the Grand Valley Project, considered to be eligible for inclusion in the 
Register (Colorado Historical Society, 1985). Their eligibility was based on their importance in 
development of western Colorado and their significance in representing early Federal water 
projects. The eligibility determination recognizes these properties require continuous 
modification and repair to ensure they function as a vital part of the agricultural economy which 
they serve. · 

The Government Highline Canal was constructed from 1912 to 1917 by Reclamation (then the 
U.S. Reclamation Service), and the course of the canal has not been significantly altered since its 
construction. Reclamation has conducted surveys of the canal corridor and areas to be impacted 
by various rehabilitation and betterment programs, the Colorado River Basin Salinity Control 
Program, and routine operation and maintenance activities. 

The Orchard Mesa Power Canal was constructed between 1922-24, shortly after the Orchard 
Mesa Division became part of Reclamation's Grand Valley Project. After water in the 
Government Highline Canal is diverted through the Colorado River (Orchard Mesa) siphon, it is 
carried about 3 miles in a unique bench flume/aqueduct to the common forebay of the Orchard 
Mesa Pumping Plant and Grand Valley Power Plant. Periodic and routine maintenance 
activities and various rehabilitation and betterment programs have been carried out on the entire 
Orchard Mesa Division of the Grand Valley Project. Parts of the Orchard Mesa Power Canal 
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bench flume/aqueduct and the siphon were rebuilt in 1962, and other portions were reconstructed 
in the 1980's. 

Impacts: It is unlikely cultural resources will be found in the highly disturbed areas of the 
Highline Lake Pump Station. However, surface surveys of the areas to be disturbed will be 
conducted. Reclamation would consult with the SHPO to ensure any fmdings are protected. 

Past consultation with the SHPO for Grand Valley salinity control improvements included 
addition of canal checks, of which eight were installed. This consultation concluded with a 
determination that the changes would not adversely affect historic qualities of the Government 
Highline Canal. 

Proposed modifications and/or automation of original water control structures along the canals 
may affect their historic nature. Reclamation is reviewing and updating records for affected 
canal system structures, and will consult with the SHPO to determine if mitigation measures are 
necessary to ensure effects are not adverse. 

Mitigation Measures: Prior to constructing the Palisade Pipeline and Highline Lake Pump 
Station, Reclamation will conduct a surface (Class 3) cultural resource survey over areas to be 
disturbed. During construction, Reclamation will stop work in the event evidence of a 
subsurface cultural resource is found, and consult with the SHPO to determine if protection 
measures are needed. For the eligible properties, mitigation measures considered necessary to 
avoid adverse effects will be specifically documented in consultation with the SHPO. Measures 
related to maintenance of the historical record for the canal properties may include a review and 
update and/or completion of site forms for affected canal structures, including recording of 
structures that serve as a good example of irrigation practices at the time they were installed. 

Indian Trust Assets 

Indian Trust Assets (IT As) are legal interests in property held in trust by the United States for the 
benefit of Indian tribes or individuals. Lands, minerals, and water rights are examples of trust 
assets. The United States, with the Secretary of the Interior as trustee, is responsible for 
protecting and maintaining rights reserved by, or granted to Indian tribes or individuals by 
treaties, statutes and executive orders. Reclamation policy, established as directed by Secretarial 
Order 3175 and the Commissioner's memorandum of November 1993, is to protect American 
Indian Trust Assets from adverse impacts resulting from its programs and activities when 
possible. 

Various bands of Ute Indians traditionally occupied lands in western Colorado, Utah, and New 
Mexico. Tribal reservations now include the Southern Ute and Ute Mountain Ute Reservations 
in southwestern Colorado, and the Uinta and Ouray Reservations in northern Utah. The northern 
Colorado bands, the Paianuc (Grand River) and Yamparika (White River), appear to have been 
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more closely associated with areas affected 
by GVWM than the southern Colorado 
bands. Historical events resulted in the 
northern bands removal from Colorado to 
the Uintah Reservation in Utah in 1880. 
Since 194 7, the Utes have won settlement 
claims for lands and resources in Colorado 
and Utah. However, Reclamation is not 
aware of any trust assets being located in 
the Grand Valley or of any claims to assets 
associated with the Grand Valley Project or 
Green Mountain Reservoir of the CBT 
Project. Reclamation, therefore, believes 
GVWM would not affect IT As. 

Environmental Justice 

Executive Order 12898 established 
environmental justice as a Federal agency 
priority to ensure that minority and low­
income groups are not disproportionately 
affected by Federal actions. 

No areas in the Grand Valley are dominated 
by minority or low-income groups. No 
comments were received from any minority 
or low-income groups following 
publication of local newspaper articles 
about the GVWM proposal. Additional 

7 - SOME IMPORTANT DATES IN UTE HISTORY 

1864- In Utah, the Uintah Valley Resetvation set 
aside by Act of Congress of May 5, 1864, as 
proposed by President Lincoln in 1861. 

1868 - The Great Ute Treaty left Colorado Utes with 
a resetvation covering about a quarter of the 
Colorado Territory, stretching from west of 
Gunnison, Colorado to the Utah line, and 
south of the White River drainage to New 
Mexico. The northern agency established by 
this treaty was at White River. 

1873 - In Colorado, treaty settles Southern Ute bands 
on resetvation in southwestern Colorado. 

1879 - Indians clash with Agent Nathan Meeker and 
federal troops at the White River Agency. 

1880 - Colorado Utes forced to sign agreement 
removing the White River agency bands to 
the Uintah Reservation in Utah. 

1886 - Uintah and Ouray agencies consolidate. 
1888 - Act provides for survey and allotments on the 

Uintah Resetvation. 
1896 - Colorado's Southern Utes and Utah's 

Northern Utes organize the Confederated 
Bands of Ute Indians obtain compensation 
for lands taken from thein. 

1898 to 1905 -Uintah and White River Utes sell land 
to Uncompahgre Utes. Despite Ute 
objections, officials complete allotments and 
open Uintah Reservation to settlers. 

opportunities to comment will occur following release of the Draft EA. The Proposed Action 
does not involve any population relocation, health hazards, hazardous waste, property 
condemnation, or substantial economic impacts. Therefore, no low-income or minority 
communities are expected to be affected in any disproportionate way as a result of the Proposed 

·Action. 

Recreation Resources 

Impacts at Highline Lake State Park. The proposed pump station will be constructed in an 
arm of the lake used by park visitors. Changes in spill patterns in August-October, use of the 
pump station, and using Highline Lake as a buffer reservoir may cause water quality changes at 
Highline Lake Reservoir that affect its use for water-based recreation. 

Indicator: Impacts to park visitors; closure of park due to excessive bacterial counts. 
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Existing Conditions: Highline State Park is the largest water-based park in the valley. The 
surface area of Highline Lake, when full, is 140 acres. Water from the Camp 7 spillway 
constitutes essentially all its water supply. No public safety problems have been reported for the 
spillway. A bridge for a new trail around the lake was recently constructed about 200 feet below 
the Camp 7 spill. As the canal fills in April, spills typically fill the lake before public use during 
the recreational season. Water quality samples are taken weekly at the lake, and currently show 
no problems with meeting public health/water quality standards for bacterial counts. 

Impacts: The Highline Lake Pump Station would be in an enclosed, secured building that 
would be tucked into the bank at the head of the Camp 7 spillway arm. Noise from the pumps 
would be muffled by the building, but probably could be heard outside it. The station and 
(raptor-proof) above-ground power lines would be slightly visible to trail users. 

The net reduction of Camp 7 canal spills into the lake would occur in August through October. 
Decreases in August would be of most concern, since this is at the end of the recreation season. 
In September, the spills would steadily decrease. By October, as delivery demands go below 
100 cfs, spills would increase. Pump station operation studies showed pumping would cause 
daily water levels to fluctuate less than 1 foot. Reclamation does not believe this amount of 
fluctuation will cause any measurable increase in shoreline erosion. It is not known if the 
decrease in dilution effects from the spills would cause bacterial counts to exceed public health 
standards, resulting in park closures. Future monitoring would indicate if the lake has water 
quality problems that present a public health problem. If so, staff from the State Park would 
work with the Association, Colorado Water Conservation Board, Colorado State Engineers 
Office and Fish and Wildlife Service to determine if operati~nal changes related to pumping 
and/or spill patterns into the lake are appropriate. The Association will manage the canal system 
in a manner that is consistent with water rights for the Grand Valley Project and that will not 
interfere with the Association's ability to meet demands for irrigation water. 

Socio-Economic Factors 

Construction of the canal improvements is a relatively small project that may create jobs for 4 to 
10 workers, primarily during the next two winters. This should introduce a small amount of 
money into the local economy, and is not expected to place a strain on public services such as 
schools or transportation. 

Funding: Local water users feel they should not be asked to pay for fixing endangered fish 
problems caused by historic uses of Colorado River water. Many residents feel water projects to 
benefit endangered fish are a waste of taxpayers' money. 

Indicator: Dollar cost to water users. Cost effectiveness ($/ AF of conserved water). 

Existing Conditions: Local water users are not being asked to pay for the project. Initial 
costs of the Canal Modernization Study and Reclamation's costs associated with the Orchard 
Mesa Check Case Settlement were funded through Federal appropriations. Costs of planning 
GVWM (canal model runs, drafting agreements, hy~ologlc analyses, scoping, and preparation of 
this EA) have, to date, been covered under Federal appropriations by Reclamation as part of the 
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Recovery Program. For the State's share in the Recovery Program, the CWCB has appropriated 
funds to cover increased operation and maintenance costs over a 50-year period. Recovery 
Program participants are also seeking long-term funding legislation that would involve cost 
sharing between Federal and State sources. Program participants are available, upon request, to 
discuss the importance of recovering the fish and complying with the Endangered Species Act. 

Impacts: IfNo Action is taken, the Recovery Program would continue to seek long-term 
funding legislation and annual appropriations from Federal and State lawmakers for flow and 
non-flow activities, including looking for water to maintain habitat from other sources. Total 
estimated costs of$8.4 million for planning, installing, operating and maintaining the 
improvements equates to a capital cost of $300 per acre-foot of conserved water. Based upon a 
SO-year project life and using Reclamation's planning interest rate of7.375 percent yields an 
annualized cost of about $22.50/acre-foot/year. For comparison purposes, costs of developing 
new water supplies, for any purpose, typically range from $2,000 to $5,000 per acre-foot. 

Cumulative Impacts 

Delivering surplus Green Mountain Reservoir water to the 15-Mlle Reach. Some Federal 
and State officials have concerns regarding the Federal authorization for the CBT Project 
and/or State water right decrees for Green Mountain Reservoir as they relate to delivery of 
surplus water to uses that indirectly benefit endangered fish. 

Indicator: Release/protection of surplus HUP water to meet 1 S-Mile Reach flow 
recommendations. 

Existing Conditions. Analyses for the Orchard Mesa Check Settlement Case showed there 
have been many years when surplus water in Green Mountain Reservoir could have been made 
available for release to benefit the fish. The long-term average for the content of the reservoir 
shows about 28,000 acre-feet of water remained in the HUP on November 1. Reclamation has 
released this water during the winter months to generate power and make room for spring runoff. 
The Orchard Mesa Check Case settlement, including operation criteria for the HUP, was agreed 
to by many State officials and representatives of the Managing Entities 

Impacts. Whether or not the canal improvements are made, generating hydropower at the 
Grand Valley Power Plant is a use of surplus water that is compatible with the Federal 
authorization and State water right decrees for Green Mountain Reservoir. It is also consistent 
with operating policy for Green Mountain Reservoir and required by the Orchard Mesa Check 
Case settlement. 

In most years, the reduced diversion demand resulting from the canal improvements would 
increase the amount of natural flows, and decrease the amount of surplus water that would be 
delivered to the Grand Valley Power Plant under the proposed agreement. This, in turn, would 
increase the amount of HUP water in Green Mountain Reservoir that could be declared surplus 
and be delivered to other uses that also benefit the fish (see Table 3). Legal issues should·be 
addressed along with other issues as they relate to options (or release of additional surplus HUP 
water to benefit the Colorado River endangered fishes. Resulting recommendations, due in 
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September 1998, would cover surplus water supplies that may, or may not, be a result of 
conserving water by the canal improvements. 

Sufficient Progress of the Recovery Program. The FWS annually reviews accomplishments of 
the Recovery Program to determine if the Program is making sufficient progress to continue to 
serve as the reasonable and prudent alternative to avoid jeopardy. GVWM actions have been 
cited as actions that must be completed to show progress. It is important to historic and future 
water users that completion datesfor.GVWM activities are met. 

Existing Conditions: Since the Program was established in 1987, the FWS has completed 
over 400 Biological Opinions to conclude consultations required by the ESA on depletive water 
projects. These favorable opinions cite the Recovery Program as the 'reasonable and prudent 
alternative' to avoiding jeopardy and adverse modification of critical habitat caused by depletive 
effects of water projects on the endangered fishes. An example of how the Recovery Program 
functions to provide ESA regulatory relief to water users is provided by a consultation now 
underway for a local domestic water project. Ute Water Conservancy District provides domestic 
water supplies to residents throughout the Grand Valley who are not served by municipal water 
providers such as the City of Grand Junction, Town ofPalisade, or Clifton Water District. A 
main pipeline, which runs along Plateau Creek and crosses a mixture of private and public lands 
as well as the state highway right-of-way, carries high quality water from the Grand Mesa to a 
treatment p~ant near Palisade. After 30 years of operation, the pipeline needs to be replaced. In 
addition, it needs to be enlarged to meet future requirements of Ute's customers as the Grand 
Valley's population increases. The August 1997 draft Biological Opinion for ~s Plateau Creek 
Pipeline Replacement Project reads: 

"The Service has determined that the Recovery Program can serve as the reasonable and 
prudent alternative to avoid jeopardy to the endangered fish and destruction or adverse 
modification of critical habitat caused by the Project's historic depletions provided that the 
Grand Valley Water Management Project, Plan item l.A.3.c.(3)(f), is completed on 
schedule . ... Construction and implementation ... is scheduled for September 1997 through 
April 1999." (emphasis added) 

Thus, biological opinions rely on the Recovery Program to function as the reasonable and 
. prudent alternative for depletive effects of water projects. Annual reviews of the program's 

progress also verify the degree to which the program can serve this function for a specified level 
of new and future depletions. In their June 1996 review, the FWS raised the level of new 
depletions from 1,500 AF to 3,000 AF, but in doing so they also identified concerns about 
"progress to formalize agreements to protect ... Green Mountain Reservoir surplus water." This 
is the proposed agreement to deliver surplus water to the Grand Valley Power Plant. 

Impacts: Implementation of GVWM, along with other flow and non-flow Recovery 
Program actions, is planned to establish self-sustaining populations of the endangered fish to 
allow for future de-listing of the species under the ESA. 

If No Action is taken, or if construction of the improvements and/or execution of the surplus 
water agreement as scheduled by the RIPRAP is delayed, the FWS may determine the Recovery 
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Program is not making sufficient progress to recover the listed Colorado River fish species. This 
would mean the Recovery Program may not continue to serve as the reasonable and prudent 
alternative to historic and/or new depletions of water projects. Federal approvals of water use 
and development projects may instead require individual water project proponents and existing 
water project operators to mitigate for their own water depletions. This may trigger a regulatory ~ 
confrontation between resource protection and development that would benefit neither the native 
or endangered fish nor water use and development. Timely completion of all measures proposed 
by GVWM would help ensure sufficient progress is made so the Recovery Program continues to 
benefit many projects throughout the basin, now and in the future. 

Coordination with Other Recovery Program Activities. GVWM is one of many actions to be 
coordinated with other Recovery Program activities to help recover the fish and allow for water 
development and use to proceed in a manner 
compatible with applicable State and Federal 
laws. 8 - CWCB's 1995/NSTREAM FLOW FlUNG 

Indicator: Progress in providing a 
protected supply of water to the 15-Mile 
Reach. 

Existing Conditions: Flow-related 
Recovery Program activities are discussed 
under the Related Projects section of Chapter 1. 
Since 1988, 10- to 20-thousand acre-feet have 
been delivered to the 15-Mile Reach from 
Ruedi Reservoir under an annual agreement. 
Work is ongoing toward coordinating reservoir 
operations, and developing water delivery 
agreements from Wolford Mountain and Ruedi 
Reservoirs. 

The State water court recently awarded decrees 
for the CWCB's 1992 and 1994 instream flow 
filings for the 15-Mile Reach. In 1995, the 
CWCB filed an application for an additional 
instream flow water right that considered water 
availability and the FWS flow 
recommendations. Many issues are under 
discussion with opposers to the filing. 

Completion of the Recovery Program study to 
identify options for delivery of additional 
surplus water from Green Mountain Reservoir 
should help supply additional water that is 
conserved by the canal improvements to the 
15-Mile Reach. 
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The Colorado Water Conservation Board's 1995 
instream flow filing is described by different 
components: 

Base Flow Water Right - would limit future 
impacts to the endangered fish and their habitat 
during low flow conditions. For the IS-Mile 
Reach, the right varies from a low of 680 cfs in 
September to a high of2,000 cfs in May and 
June. 

Carve Out - seeks to protect up to 100,000 AF of 
water for future development of new 
consumptive uses. It needs to be distributed on a 
monthly or seasonal basis to assure its utility; 

Recovery Flow Water Right - which consists of 
all remaining flows in excess of the Carve Out, 
as a first step in a long-term effort to mimic the 
naturalhydrogr,aph;and 

Modifiable Portion of the Recovery Flow Right -
includes an additional300,000 AF, which may 
be added to the Carve Out for future 
development, even if other Recovery Program 
Participants withhold their consent. It has been 
identified to assure that the people of Colorado 
will not be deprived of the beneficial use of 
waters available by interstate compacts. 

Source: /nstream Flow Water Ri~hts for 
Endan~ered Fishes in Colorado. Colorado Water 
Conservation Board, Department of Water 
Resources. January, 1996. 



Impacts: Efforts to complete related Recovery Program studies and actions to provide a 
protected supply of water to the 15-Mile Reach will continue, whether or not GVWM is 
implemented. Table 3 in the Water Resource Section showed that making the canal 
improvements in conjunction with executing the proposed surplus water agreement would 
increase flows in the 15-Mile Reach by 10-11 percent in the late summer irrigation months. 
GVWM would not help meet flow recommendations during spring runoff that other Recovery 
Program actions are designed to address. The increase includes consideration of20,000 acre-feet 
of Ruedi Reservoir releases. It does not include amounts of conserved water that could not 
physically be delivered from Green Mountain Reservoir to the Grand Valley Power Plant under 
the proposed surplus water agreement. 

Options for delivering additional surplus HUP water from Green Mountain Reservoir, the 
Coordinated Reservoir Operations and 15-Mile Reach Strategy Groups of the Recovery Program 
are all challenged with identifying feasible measures to meet 15-Mile Reach flow 
recommendations, considering current and future outlook from all sources, especially during the 
runoff months. If the canal improvements are made, protecting deliveries of additional supplies 
of conserved water would be considered in conjunction with upstream supplies and demands. 

It is not known how or if GVWM contributions can be measured in terms of showing population 
response(s) of the listed fish species. The Biological Opinion that would conclude the Intra­
Service Consultation on the depletive effects of all water projects above thel5-Mile Reach 
should confmn and/or direct future actions planned under the Recovery Program aimed at 
offsetting depletions and other factors that will help to show measurable progress in recovering 
the endangered fish. 
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CHAPTER 4- CONSULTATION AND COORDINATION 

Scoping for Draft Environmental Assessment 

The Association was involved in the Canal Modernization Study to ensure their needs would be 
understood, system reliability would be maintained, and their water rights would be protected. 

A technical committee of water experts from throughout the State also reviewed results of the 
Canal Modernization Study, and have provided input in the course of discussing issues as the EA 
was being prepared. This committee includes representatives of the affected Grand Valley 
irrigation entities and objectors to the Orchard Mesa Check Case, and Managing Entities for 
Green Mountain Reservoir. 

The issues listed in Chapter I were identified during informal scoping with potentially affected 
interests to guide preparation of this EA. 

A News Release was published in local newspapers as preparation of this EA was begun. A 
scoping paper was prepared and distributed upon request. Responses were recorded and 
incorporated into analyses for the EA. 

Consultation with other Agencies 

Informal coordination and consultation with the Fish and Wildlife Service is underway to comply 
with the Fish and Wildlife Coordination Act and Endangered Species Act (see Attachment B). 

When available, Reclamation will submit preliminary designs for the Palisade Pipeline and 
Highline Lake Puinp Station to the Army Corps of Engineers and Colorado Water Quality 
Control Division to comply with requirements of the Clean Water Act. 

Various divisions of the Colorado Department ofNatural Resources have been and will be 
involved in formulation of the proposed action and review of this EA, both as participants in the 
Recovery Program and as advisor~ and reviewers. 

To comply with the National Historic Preservation Act, consultation with the State Historic 
Preservation Officer will include submission of results of the re-evaluation of eligible properties 
for the National Register of Historic Places in light of proposed changes. 

Information on the Proposed Action and this EA is being sent to tribal governments and the 
Bureau of Indian Affairs for their consideration. 
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ATTACHMENT A 
Hydrology Analysis for the 

Grand Valley Water Management 
Draft Environmental Assessment 

The Grand Valley Water Management proposal (GVWM) would allow water conservation 
through reduced diversions at the Grand Valley Diversion Dam in August, September, and 
October. Diversion reductions could affect surplus storage in Green Mountain Reservoir, 

• delivery of surplus water to the Grand Valley Power Plant, and flows in the IS-Mile Reach of the 
Colorado River. 

• 

Background 

During the irrigation season, demands for water change daily based on variations in crops and the 
weather. The Grand Valley Water Users Association (GVWUA) must keep 55 miles of canal 
full enough to meet demands along its entire length at any time. This isn't a problem during the 
·peak irrigation season, since the amount diverted is about the same as the demand. When 
demand drops off in August through October, the amount diverted often exceeds demand. In 
October, irrigation demand can drop to about 150 cfs. However, it is not possible to reduce the 
canal flow to ISO cfs because about 400 cfs is required to keep the water level high enough to 
reach all headgates. 

Water diverted that exceeds demands is 'administratively spilled.' An average of 31,400 acre­
feet is currently spilled during August through October each year. Under present conditions, the 
water is spilled into several washes and into Highline Lake. The spilled water returns to the 
Colorado River downstream from the IS-Mile Reach. 

Table 1. Estimated average volume of administrative spills 
August through October 

Spill Average Average decrease 
Location Spill Volume Spill Volume with 

withoutGVWM withGVWM GVWM 
(AF) (AF) 

Persigo Wash 2,500 0 100% 

Little Salt Wash 2,000 0 100% 

Big Salt Wash 1,100 0 100% 

Highline Lake 10,700 1,700 84% 

East Salt Wash 5,400 0 100% 

Badger Wash 9,700 1,300 87% 

Palisade Pipeline 0 9,000 N/A 

Total Spill 31,400 12,000 19,400 

A-1 October 1997 



GVWM canal improvements would help match the amount of water diverted into the canal to 
irrigation demands. A series of water· surface elevation control structures (checks) and a 
pumping plant near Highline Lake would allow the GVWUA to reduce the amount of water 
diverted and still keep the water level high enough to make deliveries to the headgates. The 
Government Highline Canal Modernization Study (canal modernization study) estimates that 
spills into the washes and Highline Lake would be reduced to about 3,000 acre-feet. 

A proposed pipeline near Palisade would accommodate fluctuations in irrigation demand, allow 
fine tuning of canal flow rate, and shorten the lag time for changes in flow rate. The 120 cfs 
pipeline would discharge any excess canal water into the Colorado River upstream from the 
Grand Valley Irrigation Company (GVIC) diversion dam. An estimated daily average of 50 cfs 
during August through October, or about 9,000 acre-feet each year, would be diverted and 
returned to the river through the pipeline. 

Water discharged from the Palisade pipeline would be considered an operational or 
administrative spill, and therefore would be available for diversion (e.g., by GVIC). Any flows 
not diverted by GVIC would enhance flows in the IS-Mile Reach to benefit the endangered fish. 

Hydrology Analyses 

The canal modernization study analyzed the potential of GVWM to reduce administrative spills 
and meet irrigation demands with reduced diversions. Daily diversion, spill, and irrigation water 
order data were collected during the 1992, 1993, and 1994 irrigation seasons. 

The 1996 Orchard Mesa Check Case water rights settlement (Check Settlement) also affects the 
analysis of GVWM. The Check Settlement provides for declaring surplus storage conditions in 
the 66,000 acre-foot Green Mountain Reservoir Historic User's Pool (HUP). Surplus water can 
then be delivered under contracts to industrial, non-consumptive uses. Part of the GVWM 
proposal is to contract for surplus water for delivery to the Grand Valley Power Plant. Contract 
deliveries could be administratively protected by the State Engineer's Office to ensure that water 
is not diverted before reaching the Power Plant. 

A daily time-step hydrology model originally developed for the Check Settlement was adapted to 
use data from the canal modernization study. Model runs were made using daily data for 1992, 
1993, and 1994 (the years analyzed in the canal modernization study). Two different data sets 
were used for each year: 1) historic diversion records (without GVWM), and 2) reduced 
diversions (with GVWM). The reduced diversion data set includes 50 cfs for the Palisade 
pipeline. Results from the model runs were used to analyze the potential effects ofGVWM on: 

• surplus storage volume in the HUP 
• capacity of canal systems to deliver surplus HUP water to the Grand Valley Power Plant 
• flows in the IS-Mile Reach of the Colorado River 

A-2 October 1997 
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Reduced Diversions 

The volume of irrigation water deliveries to the headgates would not change with GVWM. 
Reducing the volume of administrative spills, however, would allow a corresponding decrease in 
GVWUA's diversions at the Grand Valley Diversion Dam. Table 2 compares the historic 
diversion to the reduced diversion with GVWM. The diversion volumes shown are for GVWUA 
irrigation supplies only (flows at Indian Wash)3• The decrease of 19,483 acre-feet closely 
corresponds to the spill reduction from Table 1 (19,400 acre-feet). 

Table 2. GVWUA Irrigation Diversions 
August through October (acre-feet) 

Diversion Diversion Decreased 
without with diversions 

Year GVWM GVWM withGVWM 

1992 90,250 70,352 19,898 

1993 84,547 61,977 22,570 

1994 83,365 67,384 15,981 

AVERAGE 19,483 

Effects of Reduced Diversions 

Percentage 
decrease 
with 
GVWM 

22% 

27o/o 

19o/o 

In drier than average years (such as 1992 and 1994), modeling indicates that the reduced 
GVWUA irrigation demand results in decreased natural flow shortage releases from the HUP. 
This increases the volume of surplus water stored in the Green Mountain Reservoir HUP. 

In wetter than average years (such as 1993), there is typically no shortage of water. Little if any 
water is needed from the HUP to augment stream flows for the HUP beneficiaries, and the entire 
HUP may be surplus. 

· Table 3 quantifies the effect of GVWM on utilization of the Green Mountain Reservoir HUP. 
"Without GVWM" shows the estimated HUP volumes given historic diversions and hydrologic 
conditions, and operating under the terms of the 1996 Check Settlement. "With GVWM" also 
assumes Check Settlement operations with historic hydrologic conditions, but applies the 
reduced diversion data set from the canal modernization study. 

3 Flow data for Indian Wash obtained from the canal modernization study. 
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• Natural Flow Shortage Releases: this is the HUP volume released to satisfy the water 
rights of the HUP beneficiaries when stream flow is insufficient to meet their demands. 

• Surplus Deliverable to GV Power Plant: this is the volume of surplus (not needed by HUP 
beneficiaries) that could be delivered under contract to the Grand Valley Power Plant. This 
volume is limited by the carrying capacities of the Government Highline and Orchard Mesa 
Power Canals. 

• Surplus in Excess of Canal Capacity: this is the remaining surplus that could not be 
delivered to the Power Plant. 

• Winter Reserve: As agreed in the Check Settlement, the end-of-season (November 1) 
HUP volume must be at least 500 acre-feet to satisfy the winter needs of HUP beneficiaries. 

Table 3. Green Mountain Reservoir 
Estimated Usage of HUP (acre-feet) 

1992 . 1993 1994 

without with without with without with 
GVWM GVWM GVWM GVWM GVWM GVWM 

Natural Flow Shortage 20,520 20,464 0 0 10,413 8,601 
Releases 

Surplus Deliverable to GV 27,764 16,257 0 0 28,958 19,551 
Power Plant 

Surplus in excess of canal 17,216 28,779 65,500 65,500 26,129 37,348 
capacity 

Winter Reserve 500 500 500 500 500 500 

Total 66,000 66,000 66,000 '66,000 66,000 66,000 

In the 1993 model runs, no HUP releases were needed to augment stream flow shortages, 
resulting in the entire. pool being surplus. Also in 1993, all available canal capacity was used to 
deliver irrigation water and provide a full supply to the Power Plant, leaving no capacity to 
deliver surplus HUP water to the ~ower Plant. 

In the drier years, modeling indicates that the reduced diversions would result in decreases in 
HUP natural flow shortage releases and HUP surplus deliveries to the GV Power Plant. This is 
because stream flows that would have been diverted without GVWM become available for use in 
the Power Plant. ! 

Historically, all surplus HUP supplies have been stored until the end of the irrigation season 
(November 1 ), and then released during the winter months for hydropower generation at Green 
Mountain. The 1996 Check Settlement allows delivery of surplus supplies to non-consumptive 
beneficial uses such as the Grand Valley Power Plant. 

A-4 October 1997 



·, 

GV Power Plant Return Flows 

Table 4 shows that GVWM could result in a small increase to the volume of water that flows to 
the Power Plant and returns to the river from the tailrace. Tailrace flows return to the upper end 
of the IS-Mile Reach unless the Orchard Mesa Check is being operated to supply flows to GVIC. 
In all three years modeled, GVIC received their full supply without operating the Orchard Mesa 
Check; therefore, all tailrace flows were returned to the IS-Mile Reach. 

Year 

1992 

1993 

1994 

Table 4. GV Power & Pumping Plant Return Flows 
August through October (acre-feet) 

without with increased 
GVWM GVWM flow with 

GVWM 

123,207 127,524 4,317 

127,941 129,635 1,694 

127,428 128,207 779 

Effect of GVWM on Flow in the 15-Mile Reach 

Percentage 
increase 

3.5% 

1.3% 

0.6% 

TableS shows the estimated change in the volume of water reaching the IS-Mile Reach during 
August through October. Both the with and without GVWM scenarios include HUP surplus 
releases that would be deliverable to the GV Power Plant, return flows from the Power Plant, and 
fish releases from Ruedi Reservoir (limited to 20,000 acre-feet per year). The with GVWM 
scenario includes return flows from the Palisade pipeline (no pipeline flows were diverted by 
GVIC in the years modeled). 

Year 

1992 

1993 

1994 

Table 5. Volume reaching the 15-Mile Reach 
August- October (acre-feet) 

without with increase 
GVWM GVWM withGVWM 

148,410 163,401 14,991 

278,943 309,033 30,090 

141,980 155,849 13,869 

Percentage 
increase 

10% 

11% 

10% 

The 1993 flow increase is nearly equal to the sum of the reduced diversion from Table 2 and the 
spills from the Palisade pipeline (22,S70 + 9,000 = 31 ,S70) . This indicates that most of the 
water conserved through GVWM could benefit the endangered fish in wetter years like 1993. 
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The 1992 and 1994 flow increases are less than the reduced diversion from Table 2. The 
difference is held as surplus storage in the HUP. 

Table 6 shows the estimated average monthly flow in the IS-Mile Reach. Both with and without 
GVWM flows include HUP surpluses that would be deliverable to the Power Plant, return flows 
from the Power Plant, and fish releases from Ruedi Reservoir Oimited to 20,000 acre-feet per 
year). With GVWM also includes all return flows from the Palisade pipeline (no pipeline flows 
were diverted by GVIC in the years modeled). 

The largest increase in flows is seen in the wettest year (1993). HUP surplus releases and canal 
capacity to deliver the surplus were the same (zero) for both the with and without GVWM 
scenarios in 1993. As a result, the conserved water flowed directly to the IS-Mile Reach. In 
1992 and I994, much of the conserved water was stored as surplus in the HUP, and could not be 
delivered to the Power Plant (and indirectly to the 15-Mile Reach). 

Table 6. Mean monthly late-season flow in the 15-Mile Reach (cfs) 

Year Month without with Increased Percentage 
GVWM GVWM flow with increase 

GVWM 

1992 August 766 872 106 14% 

September 821 893 72· 5% 

October 853 921 68 8% 

1993 August 1,879 2,037 158 8% 

September 1,418 1,542 124 9% 

October 1,286 1,496 210 16% 

1994 August 793 861 68 9% 

September 792 857 65 8% 

October 750 844 94 13% 

Figure 1 shows the information from Table 6 in bar chart format. The U.S. Fish and Wildlife 
Service's flow recommendations for each year are also shown. The chart shows that GVWM 
would help meet or exceed the flow recommendations in I992. In years like 1993 and 1994, 
additional supplies would be needed to meet the Service's recommended flows. 
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Figure 1 

Effect of Grand Valley Water Management on Flow in the 15-Mile Reach 
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WCN-LWest 
ENV-7.00 

To: 

From: 

Subject: 

ATTACHMENTB 

December 12, 1997 

MEMORANDUM 

Rick Kreuger, Assistant Field Supervisor, Fish and Wildlife 
Service, 764 Horizon Drive, South Annex A, Grand Junction CO 
81506-3946 

Carol DeAngelis, Area Manager, Bureau of Reclamation 

Compliance with Section 7 of the Endangered Species Act (ESA) and 
the Fish and Wildlife Coordination Act (FWCA) for the Grand Valley 
Water Management (GVWM) Project, Recovery Implementation Program 
for Endangered Fish Species in the Upper Colorado River Basin 
(Recovery Program) , Colorado 

As you are aware, the Bureau of Reclamation, in cooperation with other 
participants of the Recovery Program and the Grand Valley Water Users' 
Association, is completing planning activities towards implementation of the 
GVWM proposal. GVWM proposes to 1) make efficiency improvements to the 
Government Highline Canal of the Bureau of Reclamation's Grand Valley Project, 
and 2) enter into a contract for the delivery of surplus water from Green 
Mountain Reservoir, a feature of Reclamation's Big-Thompson Project, to the 
Grand Valley Power Plant. The GVWM is designed to conserve and supply water 
to the 15-Mile Reach of the Colorado River above its confluence with the 
Gunnison River in Grand Junction, Colorado. Enhancing flows in this reach is 
considered important to the recovery efforts for the endangered Colorado 
squawfish and razorback sucker. 

over the last year, Reclamation and Fish and Wildlife staff have had numerous 
discussions while planning GVWM. As a result of a meeting held on September 
10, 1996, no general fish and wildlife issues were identified that would merit 
preparation of a planning aid memorandum under the FWCA. Discussions of 
preliminary analyses relating to selenium contamination from irrigation return 
flows resulted in the conclusion that GVWM would not cause significant harm to 
fish and wildlife. Based on further discussions regarding the scope of 
Section 7 consultation needed to implement GVWM, Reclamation is submitting the 
enclosed GVWM Biological Assessment for your consideration . 

The Biological Assessment discusses potential effects of implementing the 
Proposed Action on the nine species identified in your March 11, 19·97, species 
list. For purposes of meeting Section 7 consultation convention, Reclamation 
has concluded the Proposed Action may affect, but is not likely to adversely 
affect the Colorado squawfish or razorback sucker, and would not result in 
adverse modification to their critical habitat. GVWM is not likely to affect 
the humpback chub, bonytail, black-footed ferret, bald eagle, peregrine 

GVWM Biological Assessment B-1 December 1997 



falcon, or willow flycatcher. It is unlikely GVWM would cause any measurable 
change to potential habitat of these species. No 'taking' of any listed 
species is expected. 

Overall, a beneficial effect on the Colorado squawfish and razorback sucker is 
expected due to increased flows in the 15-Mile Reach. Historic and future 
depletions to Colorado River flows above the Gunnison River confluence, 
including depletions from Government Highline Canal diversions, are the 
subject of an ongoing Intra-Service consultation. As a Recovery Program 
action, Reclamation believes that GVWM should be considered a conservation 
measure, in and of itself, to offset jeopardizing effects of historic and 
post-GVWM depletions from canal diversions within this Intra-Service 
consultation. 

Reclamation would invoke a 'stop work' prov1s1on during construction of any of 
the canal improvements if activities are thought to be affecting any of the 
listed species, and Reclamation would consult with the Service concerning 
measures needed to protect the affected species. 

Based on the above conclusions from the enclosed assessment, and consistent 
with regulations in SO CFR 402.13, Reclamation expects that formal 
consultation under the ESA will not be necessary to implement GVWM. 

A Draft Environmental Assessment (EA) for GVWM summarizing impacts to fish and 
wildlife will be sent to you for review under separate cover in December. 
Your comments on the Draft EA, along with a concluding FWCA report and 
response to the enclosed biological assessment and conclusions, is requested 
by the close of the 30-day comment period for the Draft EA. This would allow 
Reclamation to document compliance with the ESA and FWCA within the Final EA 
for GVWM. 

If you have questions, please call Lorrie West at {970) 248--0635. 

/s/ Brent Uilenberg (for Carol DeAngelis) 

Enclosure 

cc: LeRoy W. Carlson, State Supervisor 
U.S. Fish & Wildlife Service 
730 Simm Street, Room 292 
Golden CO 80401 

Jack Garner, Area Manager 
Eastern Colorado Area Office 
11056 West County Road 18E 
Loveland CO 80537-9711 (ea w/encl) 

be: Regional Director, Salt Lake City UT 
Attention: Tony Morton (UC-333), Christine Karas (UC-320) (ea w/encl) 

WBR:LWest:rb:12/3/97:kruger3.lw 
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Grand Valley Water Management- Biological Assessment 

The Bureau of Reclamation, in cooperation with other participants of the Recovery 
Implementation Program for Endangered Fish Species in the Upper Colorado River (Recovery 

1 

i Program) and the Grand Valley Water Users' Association (Association) is proposing to 
implement the Grand Valley Water Management (GVWM) project. By memorandum to the 
Bureau ofReclamation (Reclamation) dated March 11, 1997, the Fish and Wildlife Service 
(FWS) identified nine threatened or endangered species that may occur in the affected area of the 
proposed Grand Valley Water Management (GVWM) project. The area that would be affected 
by the Proposed Action is primarily in the Grand Valley of Mesa County, Colorado. The species 
list includes the black-footed ferret, four bird and four fish species. GVWM is one of many 
actions scheduled for completion under the Recovery Program. Reclamation has prepared this 
biological assessment to meet consultation requirements under Section 7 of the Endangered 
Species Act. 

• 

Proposed Action and Expected Results 

GVWM is designed to conserve water and supply it to enhance stream flows and/or restore 
habitat of two of the endangered fish species, the Colorado squawfish and razorback sucker. The 
Proposed Action represents a combination of activities that, if implemented together, would 
result in supplying a protected supply of conserved water to a reach of critical habitat considered 
important to the recovery of these species, the 15-Mile Reach of the Colorado River above the 
Gunnison River confluence in Grand Junction, Colorado. The Proposed Action is to: 

+ Add seven new check structures (adjustable dams) in the Government Highline Canal and 
a pump station at Highline Lake. Modernize the system with modifications to eight existing 
checks and addition of devices to monitor canal water levels and automate operation of control 
structures. Results of the Government Highline Canal Modernization Study (Irrigation Training 
and Research Center, 1997) predict these improvements would reduce the volume of water now 
spilled into the washes and Highline Lake in August, September and October from 31,400 to 
3,000 acre-feet (AF). This significant savings of 28,400 AF would reduce flows in washes that 
return to the Colorado River, downstream of the 15-Mile Reach. 

+ Add a new canal spillway (the Palisade Pipeline) near Palisade. This location would 
allow the Association to 'fine-tune' the canal flow rate to match demands for water as the canal 
enters their service area and return unneeded diversions to the Colorado River, above the 1.5-Mile 
Reach. Reclamation estimate that in August-October, a daily average of 50 cfs of water, or about 
9,000 acre-feet of the above-mentioned administrative spills, would be returned to the river via 
this pipeline. This amount may decrease as the Association gains experience in operating the 
improved system. Because administration of water rights should ensure sufficient water is 
already in the river to meet senior diversion rights of the Grand Valley Irrigation Company 
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(GVIC), spills discharged to the river through the pipeline would flow through the 15-Mile 
Reach. 

2 

+ In accordance with the October 1996 Orchard Mesa Check Case Settlement (Settlement), 
develop an agreement for delivery of an initial block of surplus water frqm Reclamation's 
upstream Green Mountain Reservoir to the Grand Valley Power Plant, near Palisade. Green 
Mountain Reservoir was constructed as part of Reclamation's Colorado-Big Thompson (CBn 
Project. It includes a 66,000 acre-foot pool of water that is managed to benefit western slope 
users of Colorado River water and is commonly referred to as the Historic Users Pool (HUP). 
When natural flows are too low to meet diversion requirements of Grand Valley rights, including 
senior diversion rights of the GVIC, HUP releases are made. As part of the Settlement, 
Reclamation agreed to not curtail diversions of upstream, junior water rights to generate 

/ hydropower at the Grand Valley Power Plant. Water from the Grand Valley Power Plant tailrace 
naturally returns to the Colorado River at the top of the 15-Mile Reach, just below the GVIC 
Diversion Dam. Thus any water delivered to the Power Plant that is not used by GVIC, whether 
it is natural flow or surplus HUP water, indirectly augments 15-Mile Reach flows to benefit 
recovery of the endangered fish. 

General Effects of the Proposed Action. 

Anticipated results of the Proposed Action would affect hydrologic conditions of the Colorado 
River and tributary washes in the Grand Valley in August through October. As such, GVWM 
would influence two factors believed to have contributed to the decline of the endangered 
Colorado River fish species: alteration of flows and water quality. Historic operation of the two 
Reclamation water projects involved in GVWM--the Grand Valley Project and Colorado-Big 
Thompson Project--deplete Colorado River streamflows, but the effects of these projects are not 
evaluated as part of this assessment. An ongoing Intra-Service Consultation is evaluating the 
depletion effects in the Colorado River above the Gunnison River confluence of all water 
projects on the endangered fish species .. As part of that analysis, the Service will determine the 
environmental baseline and actions needed under the Recovery Program to offset depletive 
effects of historic and future new water projects on the fish. 

Reclamation has used '15-Mile Reach flow recommendations' established by the Service 
(Osmundson, et al, 1995) as targets to measure the degree to which GVWM assists in recovery 
efforts for the Colorado squawfish and razorback sucker. 

Reduce ~ills/tributazy wash flows below the 15-Mile Reach. In August through October, 
proposed canal improvements are expected to eliminate 28,400 AF of administrative spills of 
canal water into Persigo, Big Salt, Little Salt and East Salt Wash, and reduce spills into Badger 
Wash and Highline Lake (ITRC, 1997). Of the 28,400 AF of reduced canal spills, about 9,000 
AF in spills would return to the Colorado River above the 15-Mile Reach via the Palisade 
Pipel~e. The net change in administrative spills below the 15-Mile Reach of 19,400 AF, .would 
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be conserved in the form of a reduced irrigation diversion demand into the Government Highline 
Canal. 

Increase 15-Mile Reach Flows. Hydrologic analyses for three years (one wet, two dry) studied 
predict GVWM would provide a 10-11 percent increase in 15-Mile Reach flows in August 
through October (Reclamation, 1997). 

Increase Grand Valley Power Plant tailrace contributions. Some of the abOve-mentioned 
increase in 15-Mile Reach flows would be contributed from the tailrace of the Grand Valley 
Power Plant. If canal improvement are made, the Grand Valley Water Users' Association 
reduced demand for irrigation diversions makes room in the Government Highline Canal for 
deliveries to the Power Plant. A combination of natural river flow diversions and deliveries of 
water from Green Mountain Reservoir under the proposed surplus water agreement accounts for 
the increased tailrace contributions to 15-Mile Reach. 

Increase availability of surplus HUP water. Analyses for the Orchard Mesa Check Settlement 
showed that an average of 28,000 AF of water remained in the HUP of Green Mountain 
Reservoir on November 1. Historically, Reclamation has released this surplus water to generate 
power throughout $e winter months. Conserving water supplies resulting from the canal 
improvements would reduce amounts of HUP released to meet the Association's irrigation 
diversion demand, thus increasing the November 1 HUP content. In some years, this could 
include all of the Association's reduced diversion demand (i.e. up to 19,400 AF). 

For the dry years analyzed (1992 and 1994), the amount of HUP water increased by more than 
11,000 AF, even after surplus water was delivered to the Grand Valley Power Plant. Less 
surplus water was released to the Grand Valley Power Plant with the canal improvements than if 
they had not been made. In the wet year (1993) model runs, river flows were sufficient to meet 
the Association's irrigation and Grand Valley Power Plant diversion needs without releasing any 
HUP water. The entire pool (66,000 AF) was surplus, whether or not the canal improvements 
were made. 

Alternatives and recommendations for release of additional 'surplus' water supplies to benefit 
recovery of the fish are expected in September, 1998. 

Flows below the 15-Mile Reach. For the two dry years of the hydrologic analysis, the expected 
increase in 15-Mile Reach flows would also result in a slight increase in flows below the 15-Mile 
Reach. A much greater increase would occur in the wet year studied. 

Selenium Contamination. While not initially suspected as a major factor, elevated levels of 
selenium contributed to Grand Valley waterways by irrigation drainage water is now ~der study 
as a possible contributing factor and/or a possible deterrent to successful recovery of the 
Colorado squawfish and razorback sucker. The water standards recently adopted by EPA and 
Colorado to protect fish and wildlife is 5 micrograms per liter (,ugll), which is equivalent to 5 
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parts per billion (ppb ). Lower waterborne concentrations of 2 ppb or less have been 
demonstrated to be hazardous to fish and wildlife populations as selenium levels accumulates 
through the food-chain, causing harmful dietary toxicity and reproductive effects (Lemly, 1993). 
Levels of selenium found in water, sediment, food organisms, and fish and birds samples of 
Grand Valley drainages (Butler, et. al., 1994) often exceed the standards and guidelines. 
Comparisons of daily spill data from the canal against coincidental flow data collected during 
sampling of the drainages show that spills accounted for 20-40 percent of late summer flow in 
the affected washes. As spills are eliminated, selenium concentrations wash flows would 
increase. At the same time, increasing 15-Mile Reach flows would dilute concentrations in the 
river environment. However, no measurable reduction in selenium concentrations in the river 
environment is expected. 

Aquatic Species 

Occurrence and Life Requisites 

The humpback chub (Gila cypha) is endemic to the Colorado River Basin and is. part of a native 
fish fauna that has been traced to the Miocene epoch in the fossil records (Minckley et al., 1986). 
Documented distribution of the humpback chub includes portions of the mainstem Colorado 
River and four of its tributaries: the Green, Yampa, White and Little Colorado Rivers. However, 
its original distribution is not known with certainty due to its relatively recent discovery in 
remote Canyon locations (Miller, 1946). The largest populations of the species occur in the 
Little Colorado and Colorado Rivers in the Grand Canyon and in the Black Rocks area of the 
Colorado River below the Grand Valley. Other Colorado River populations have been reported 
in DeBeque Canyon (above the Grand Valley) and Westwater Canyon, downstream in Utah 
(FWS, 1993). A reach of designated critical habitat on the Colorado mainstem begins at the 
Black Rocks area in Colorado, and extends downstream into Utah. 

The historic range of the bonytail (Gila elegans) encompassed much of the Colorado River 
Basin (FWS, 1993). However, the bonytail is now extremely rare. A few adult fish have been 
taken from Lake Havasu and Lake Mohave in the lower basin, but no successful reproduction has 
been documented there. In the upper basin, few wild fish have been found in the last decade. A 
single bonytail was collected from Black Rocks on the Colorado River in 1984 (Kaeding, et al., 
1986) and several suspected bonytail have been collected in the Colorado River within Cataract 
Canyon (Valdez, 1988). The State of Utah and the Recovery Program initiated a trial stocking of 
bonytail in the Colorado River near Moab in 1996. Success of that stocking is now being 
evaluated. 

Historically, the Colorado squawfish (Ptychocheilus lucius) ranged from Green River, 
Wyoming to the Gulf of California, but the species is now confined to the upper basin mainstem 
rivers and larger tributaries (FWS, 1987). For the mainstem of the Colorado River, critical 
habitat has been designated within the 1 00-year floodplain from the Colorado River Bridge at 
exit 90 of Interstate 70 in Garfield County, Colorado to Lake Powell in Utah. Because of high 
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capture rates and year-round presence of adult squawfish, the Colorado River floodplain through 
the Grand Valley provides important habitat (Osmundson and Kaeding, 1989). Biologists have 
captured twice as many Colorado squawfish in the 15-Mile Reach as anywhere else in the 
mainstem river. 

Adult Colorado squawfish inhabit eddies, pools, and other areas adjacent to the main current 
flow, and move into the main channel to feed (Haynes and Muth, 1982; as cited by Woodling, 
1985). The main food of Colorado squawfish one year old and younger is invertebrates. 
Colorado squawfish gradually become piscivorous (eat other fish) as they mature (Woodling, 
1985). Maximum weights can exceed 80 pounds, but in recent times, specimens weighing more 
that 15 pounds are rare (FWS, 1987a). The life phases of squawfish that appear to most critical 
include spawning, egg fertilization and development of larvae through the first year (FWS, 
1997). Adult squawfish have been known to migrate 100 miles or more to reach suitable 
spawning habitat (Tyus and McAda, 1984). Spawning generally occurs in July and August, as 
water temperatures wann. Although the location of spawning areas in the Colorado River is not 
well defined, the presence of larvae below the 15-Mile Reach indicates it does occur (FWS, 
1997). Young Colorado squawfish use shallow, quiet backwaters, adjacent to faster currents of 
big rivers. The 10 river miles below the 15-Mile Reach has been classified by the Basin Biology 
Committee as a 'young-of-the-year nursery area.' Overwintering adult squawfish in the Green 
River used specific reaches (Valdez and Masslich, 1989), using micro-habitat of low velocity to 
rest in midchannel slow runs and slack waters and feed in eddies and backwaters. 

The razorback sucker (Xyrauchen texanus) was common in the upper Colorado River system 
until the 1950's. Designated critical habitat of the mainstem Colorado River extends from Rifle 
in Colorado to Westwater Canyon in Utah. Razorback sucker feed on small invertebrates and 
organic debris from the river bottom. Adults are associated with areas of both strong currents 
and slow backwaters. During spring spawning, they have been found over both sand bars and 
gravel/cobble bars. Prior to a rapid decline in captures in the Grand Valley in the 1980s, 
razorback suckers had been found in spawning condition in the 15-Mile Reach (FWS, 1993). 
From 1979 to 1985, Osmundson and Kaeding (1989) found that 76 percent (53 out of70 
individuals) of the razorbacks captured were found in the Grand Valley. From 1986 to 1988 only 
3 fish were captured. In 1992, the Colorado Division of Wildlife located adult razorbacks 
stranded in small private ponds adjacent to the Colorado River between Rifle and DeBeque. In 
1993, young razorbacks (less than 10 years old) were also located in these ponds; prior to this no 
evidence of recruitment of young razorbacks to small adult populations had been found 
(Osmundson and Kaeding, 1989). 

Osmundson and Kaeding ( 1989) believe the 15-Mile Reach may be a concentration point for the 
razorback sucker to spawn during spring runoff, but they spend the remainder of the year in the 
downstream 18 river miles. Virtual absence of recruitment suggests a combination of biological, 
physical and/or chemical factors may be affecting survival of early life stages (FWS, 1997) . . 
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Preliminary results of Recovery Program studies indicate reproductive success and larval 
survival of razorback suckers is hampered by elevated concentrations of selenium Ongoing 
studies of razorback suckers being hatched and raised, using water and food from Grand Valley 
sites, indicate accumulation of selenium through food organisms seems to be the most important 
factor affecting hatch rates and survival of larval fish (personal communication with K. Holley, 
1997). 

Impacts on Aquatic Species 

The predicted 10-11 percent increase in IS-Mile Reach flows in August through October 
represents an improvement to critical habitat intended to benefit the Colorado squawfish and 
razorback sucker. Effects of increased flows below the IS-Mile Reach would be diminished due 
to the contribution of Gunnison River and irrigation return flows. Increasing amounts of HUP 
surplus water resulting from the canal improvements increases potential for options under the 
Recovery Program study for release of additional surplus water supplies to uses that, indirectly, 
augment flows, in accordance with the Orchard Mesa Check Case settlement. 

Presently, there is no definitive answer regarding the impacts of existing or post-GVWM 
selenium levels on the endangered fish species. Increases in flows should reduce concerns for 
selenium contamination in spawning or nursery habitat of the Colorado River of the Colorado 
squawfish and/or razorback sucker, since more water would dilute concentrations in the river. 
However, reduced concentrations would be very small and limited to the late summer months. 

No data exists about endangered fish, of any age class, using habitat in the mixing zone where 
the affected washes join the mainstem river. Therefore, it is not known if reducing flows from the 
tributary washes would cause changes, such as increasing selenium levels in food organisms, that 
would harm the endangered fish. 

No 'taking' of any of the endangered Colorado River fish species is expected as a result of the 
Proposed Action. 

Terrestrial species 

Occurrence and Life Reguisites 

No sightings of the black-footed ferret (Mustela nigripes) have occurred in the Grand Valley. 
Ferrets are associated with prairie-dog colonies, in upland habitat not be affected by GVWM. 

Whooping cranes ( Grus americana) roost in marshes, ponds and sloughs over 1 foot deep, loaf 
in wet meadows, and feed in grain fields morning and evenings. In the Grand Valley, a few 
whooping cranes experimentally introduced to a flock of sandhill cranes at Grays Lake in Idaho 
are seen as the flock migrates from its wintering grounds at Bosque Del Apache in New Mexico. 
This experiment ended unsuccessfully, without whooping cranes reproduction. 
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The bald eagle (Haliaeetus leucocephalus) is a fairly common winter resident. They historically 
nested in area river bottoms, but there are no known nesting pairs in the Grand Valley. Eagles 
were observed in May-June of 1995 and 1996 at areas along the Colorado River (White and 
Broderick, 1997). White (1996) also observed eagles at Highline Lake during April-July 1996 
surveys. In the winter, bald eagles are occasionally seen at Highline Lake as it is usually ice­
free, supports wintering waterfowl and fish, and receives minor recreational use. 

Peregrine falcon (Falco peregrinus) nwnbers are increasing. They usually inhabit open 
country, preferably where rocky cliffs with ledges overlook rivers or other water that support 
high concentrations of birds--their principal prey (FWS, 1991). About 10 nesting pairs currently 
exist in or near the Grand Valley, of which more than half are along the Colorado River 
downstream from the Gunnison River confluence. A peregrine falcon was detected at Horsethief 
Canyon State Wildlife Area during the June 1995 survey (White and Broderick, 1997). 

The endangered southwestern willow flycatcher (Empidomax traillii extimus) may also use 
riparian habitat along the Colorado River in the Grand Valley. One of many neo-tropical migrant 
bird species of current special concern, the flycatcher typically nests in dense, even-aged, multi­
layered riparian communities (FWS, 1993). In Mesa County, four individuals were detected in a 
June 1997 survey using the upper end ofVega Reservoir (Arbeiter, 1997). The habitat, at 
elevation 7,960 feet, was dominated by native willow. Suitable breeding habitat may exist along 
the flooded riparian habitat of the Colorado River in the Grand Valley, at the lower elevations of 
4,250-4,500 feet. White and Broderick (1997) reported observing individuals during 1995-96 
breeding bird surveys of Reclamation's Colorado River Wildlife Area along the 15-Mile Reach. 

Habitat used by the willow flycatcher is typically comprised of a dense willow mid-layer and 
cottonwood overstory. Some adaptation to the use of non-native tamarisk and Russian olive 
thickets, such as occurs in the altered riparian communities of the Grand Valley, has been noted. 
The flycatcher is less likely to forage in the narrow riparian communities of the affected washes. 
Along the canal, relatively little woody riparian vegetation is found; it is kept at a minimum by 
maintenance activities such as periodic herbicidal treatments and burning . 

. Impacts on Terrestrial Species 

Hydrologic changes resulting from GVWM would have no effect on the black-footed ferret or 
whooping cranes. The amount of increased late summer flows in the Colorado River is not 
expected to have a measurable effect on riparian communities or wetlands in the river corridor, 
and would therefore have no effect on the peregrine falcon, bald eagle or willow fly-catcher. 
Decreased flows in the washes in August-October should not cause any decline in the riparian 
vegetation. Discussions with biologists suggest reduced flows may even improve conditions for 
communities in the washes as contributions from unnaturally high late summer canal spills are 
eliminated. GVWM is not expected to cause any measurable change in habitat along the canal. 
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Construction of the Highline Lake Pump Station and the seven canal checks is not expected to 
impact bald eagles, although winter construction at Highline Lake may temporarily disturb use 
by eagles and waterfowl. No impacts from delivery of additional water supplies to the Grand 
Valley Power Plant are expected. 

No 'taking' of any of the terrestrial species is expected as a result of the Proposed Action. 

Conclusions and Conservation Measures 

8 

The Proposed Action may affect, but not adversely affect, the Colorado squawfish and/or 
razorback sucker, and would not result in adverse modification to their critical habitat. GVWM 
would not affect the humpback chub, bonytail, black-footed ferret, whooping crane, bald eagle or 
peregrine falcon. It is unlikely the Proposed Action would cause any measurable change in 
potential habitat of these species. No 'taking' of any of the listed species is expected as a result 
of the Proposed Action. 

Supplying conserved water supplies to the 15-Mile Reach would improve flow and habitat 
conditions in this important reach of occupied critical habitat for the Colorado squawfish and 
razorback sucker. It is a Recovery Program action. The scope of this assessment has not 
included consideration of effects associated with historic depletions from Government Highline 
Canal diversions and/or Green Mountain Reservoir operations. Reclamation expects the ongoing 
Intra-Service Consultation and resulting Biological Opinion to suggest Recovery Program 
measures needed to offset impacts associated with (post-GVWM) operation of these projects. 
Reclamation believes that GVWM should be considered a conservation measure,. in and of itself, 
to offset depletive effects of diversions into the Government Highline Canal. 

For construction of the Highline Lake Pump Station, construction boundaries would be 
established to reduce disturbance to bald eagles. Reclamation would 'stop work' if construction 
activities are thought to be affecting any of the listed species. Reclamation would then consult 
with the Service concerning measures needed to protect the affected species. 
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ATTACHMENTC 
Environmental Commitments 

Grand Valley Water Management 

1. Temporary construction easements for canal improvements will avoid existing landowner 
improvements. Disturbed areas will be restored after construction is completed, and landowners 
will be compensated for damages. Measures will be taken on a case-by-case basis to minimize 
disturbances due to construction activities to residents. 

2. Camp 7 spills and pump use at Highline Lake will be tracked. Spills at the Palisade Pipeline 
and Badger Wash will be measured. Net spill volumes will be annually reported. 

3. Funds to construct the canal improvements will be appropriated under the Recovery Program, 
with the intent of supplying conserved water supplies to the IS-Mile Reach. The State of 
Colorado will commit funds to pay for increased annual operation and maintenance costs 
resulting from efficiency improvements to the Government Highline Canal system. 

4. If determined necessary following consultation with appropriate agencies, Reclamation will 
obtain any necessary permits and/or approvals required by the Clean Water Act prior to 
constructing and/or operating the Palisade Pipeline and Highline Lake Pump Station. 

5. Reclamation will stop construction if activities are thought to be affecting any species listed 
under the Endangered Species Act and consult with the Fish and Wildlife Service to determine 
measures needed to protect the affected species. 

6. Reclamation will consult with the State Historic Preservation Officer to identify any measures 
needed to avoid adverse impacts to the historic character of canal system properties that are 
eligible for listing on the National Register. Prior to construction of the Palisade Pipeline and 
Highline Lake Pump Station, Reclamation will conduct a surface (Class 3) cultural resources 
survey over areas to be disturbed. 

7. If future monitoring of bacterial levels at Highline Lake State Park show counts are exceeding 
public health standards, representatives from the Grand Valley Water Users' Association, 
Colorado Division of Parks, Colorado Division of Water Resources, Colorado Water 
Conservation Board and Fish and Wildlife Service will determine if operational changes relating 
to pumping and/or canal spill patterns are appropriate. The Association may only take measures 
that are consistent with water rights for the Grand Valley Project and that would not interfere 
with their ability to meet their customer's demands for irrigation water. 
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ATTACHMENT D 
Distribution List 

Grand Valley Water Management 
Draft Environmental Assessment 

INDIVIDUALS (Including landowners) 
Thomas J. & Susan K. Bosko, Palisade, CO 
Albertson Cattle Company, Fruita, CO 
Sheryl Baughman, Grand Junction, CO 
Charles Burt, San Luis Obispo, CA 
City and County Airport, Grand Junction, CO 
Ralph Clark, III, Gunnison, CO 
Caryn Crague, Grand Junction, CO 
T .F. Currier & Estate, et. al., Collbran, CO 
Steven & Cynthia Gamer, Fruita, CO 
Grand Junction Public Finance Corporation, Grand Junction, CO 
Grand Mesa Eggs, Inc., Grand Junction, CO 
Bruce & Shirlon Griffith, Grand Junction, CO 
Chester & Shirley Howard, Grand Junction, CO 
Thomas & Miriam Karsten, Grand Junction, CO 
Donald Kooker, Jr., Grand Junction, CO 
Erasmo & Sandra Muniz, Grand Junction, CO 
James O'Neal, Grand Junction, CO 
John Parrish, Iowa City, lA 
Don Pettygrove, Grand Junction, CO 
Michael & Renee Phillips, Grand Junction, CO 
Bruce Smith, Grand Junction, CO 
Robert Sutherland, Grand Junction, CO 
Ilda Young, Palisade, CO 

ORGANIZATIONS 
Audubon Society of Western Colorado, Grand Junction, CO 
Club 20 , Grand Junction, CO 
Colorado Environmental Coalition, Grand Junction, CO 
Colorado River Boat Association, Grand Junction, CO 
CREDA, Salt Lake City, UT 
Mesa County Water Association, Grand Junction, CO 
Public Service Company of Colorado, Water Resource Department, Denver, CO 
Sierra Club, Palisade, CO 
Trout Unlimited, Grand Valley Anglers, Grand Junction, CO 
Upper Colorado River Commission, Salt Lake City, UT 
Western Colorado Congress, Concerned Citizens Alliance, Grand Junction, CO 
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WATER DISTRICTS 
Collbran Conservancy District, Collbran, CO 
Colorado River Water Conservation District 

Eric Kuhn, Glenwood Springs, CO 
Mike Gross, Glenwood Springs, CO 

Denver Water Board 
Hamlet J. 'Chips' Barry, Denver, CO 
Dave Little 

Grand Valley Irrigation Company, Grand Junction, CO 
Grand Valley Water Users Association 

Dick Proctor (Manager), Grand Junction, CO 
Board of Directors (10) 

Mesa County Irrigation District, Palisade, CO 
Northern Colorado Water Conservancy District, Loveland, CO (15) 
Orchard Mesa Irrigation District 

Jim Rooks, Palisade, CO 
Board of Directors ( 5) 

Palisade Irrigation District, Clifton, CO 
Silt Water Conservancy District, Silt, CO 
Ute Water Conservancy District, Grand Junction, CO 

LOCAL GOVERNMENT 
City of Grand Junction, Grand Junction, CO 
Mesa County Planning Director, Grand Junction, CO 
Mesa County Comrilissioners, Grand Junction, CO (3) 
Mayor, Town of Kremmling, CO 
Town Manager, Palisade, CO 

RECOVERY PROGRAM 
Henry Maddux, Director, Denver, CO 
Ralph Morganweck, Implementation Committee, Denver, CO (8) 
John Shields, Management Committee, Cheyenne, WY (6) 
George Smith, Water Acquistion Committee, Denver, CO (5) 

. Larry Crist, Biology Committee, Salt Lake City, UT (8) 
Connie Young, Information & Education Committee, Denver, CO (5) 

SOVEREIGN INDIAN TRIBES 
(contacts to be determined) 

STATE GOVERNMENT 
Colorado Department of Agriculture, Lakewood, CO 
Colorado Department of Health, Denver, CO 
Colorado Department ofNatural Resources, Denver, CO 
Colorado Department of Transportation, Grand Junction, CO 
Colorado Division of Parks and Outdoor Recreation, Clifton, CO 
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Colorado Division of Water Resources, Denver, CO 
Colorado Division of Water Resources, Glenwood Springs, CO 
Colorado Division of Water Resources, Breckenridge, CO 
Colorado Division of Wildlife, Grand Junction, CO 
Colorado State Historic Preservation Officer, Denver, CO 
Colorado Water Conservation Board, Denver, CO 
Highline State Park, Lorna, CO 
Upper Colorado River Commission, Salt Lake City, UT 

STATE LEGISLATORS 
Gayle Berry, Grand Junction, CO 
Tilman Bishop, Grand Junction, CO 
Russel George, Rifle, CO 
Sally Hopper, Denver, CO 
Matt Smith, Grand Junction, CO 
Bryan Sullivant, Denver, CO 
Jack Taylor, Steamboat Springs, CO 
Dave Wattenberg, Walden, CO 

FEDERAL AGENCIES 
U.S. Department of Agriculture 

Natural Resources Conservation Service, Grand Junction, CO 
U.S. Department of the Army 

Corps of Engineers, Grand Junction, CO 
U.S. Department of Energy 

Western Area Power Administration, Golden, CO 
" " " " Salt Lake City, UT 

U.S. Department of the Interior 
Bureau of Indian Affairs 
Bureau of Land Management, Grand Junction, CO 
Fish and Wildlife Service, Denver, CO 

" " " " Grand Junction, CO (3) 
Geological Survey, Grand Junction, CO 

U.S. Environmental Protection Agency, Denver, CO 

CONGRESSIONAL DELEGATION 
Senator Wayne Allard, Grand Junction, CO 
Senator Ben Nighthorse Campbell, Denver, CO and Grand Junction, CO 
Congressman Scott Mcinnis, Glenwood Springs, CO and Grand Junction, CO 
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OUTLINE OF 
CHECK CASE SETTLEMENT 

Flint B. Ogle 
Dufford, Waldeck, Milburn & Krohn, LLP 

Point 1: Co-applicants (Orchard Mesa Irrigation District, Grand Valley Water Users Association and the United 
States) obtain a Final Decree for right to operate Check to "borrow'' up to 640 c.f.s. from river and return 
it to the river above GVIC' s headgate. This right of exchange was decreed with a 1926 priority date. This 
underlying decree will not be subject to future change or challenge, and is not subject to the retained 
jurisdiction provision mentioned in Point 6 below. 

Effect: 

Point 2: 

' 

Allows Co-Applicants and USA to operate their systems as they have historically, borrowing 
water from the river to generate power or operate hydraulic pumps when they would otherwise 
be out of priority, and returning it to the river upstream of GVIC diversion. To the extent Check 
is operated to supply water to GVIC's 120 c.f.s. junior right during the period of time after 
GVIC calls for Green Mountain water when the water is delivered, benefits GVIC. Also benefits 
upstream Objectors, in that Check operation can reduce amount of water released from Green 
Mountain Reservoir Historic User Pool ("HUP") (thereby preserving the Green Mountain 
Contract Pool) and giving upstream juniors protection from downstream call which would occur 
if Green Mountain was exhausted. 

The United States agrees not to exercise its 400 c.f.s. power right (system constraint limits to 310 c.f.s. 
in practice) against any upstream junior water right, except when the Check is inoperable or when the 
Cameo rights or GVIC rights are diverting less than their full amount. 

Effect: Lowers the level of Cameo call (total of rights diverting at Cameo) by 310 c.f.s. (from 2,260 c.f.s. 
to 1,950 c.f.s. ). Requires Checking to generate power during period when USA power right 
would have historically been calling and in priority, rather than only when USA power rights 
falls out of priority. Benefits upstream Objectors by lowering total call from Cameo. To the 
extent less water is coming down, may result in slight diminution in water quality at Cameo in 
early season. Intent is that this is a trade off for better water quality later in the season (see Point 
5 below). 

Point 3: Co-applicants and GVIC agree not to call out upstream HUP beneficiaries, provided certain conditions 
are met. 

Effect: Benefits upstream Objectors by insulating them from Cameo call. Harms Co-applicants and 
GVIC if the 66,000 HUP is exhausted before the end of the irrigating season. Forces OMID to 
operate the Check enough to stretch the 66,000 HUP through the irrigating season. Trade-off 
is that Bureau of Reclamation will attempt to release the entire 66,000 acre-feet HUP in all years 
(In average years in the past, as much as 30,000 acre-feet were left in Green Mountain). These 
increased releases will be used to generate power, and then released to the 15 Mile Reach, 
benefitting the endangered fish and improving water quality at Cameo in most years. See Point 
5 below. 

Point 4: While the settlement is operative, upstream Objectors agree not to pursue: 

(a) issues regarding alleged waste and inefficiency Qf the Co-applicants' and GVIC's irrigation 
systems and practices; 

(b) issues regarding the historical operation of the Check (i.e. trying to force constant operation of 
the Check for the benefit of upstream junior rights); 



Effect: 

(c) attempting to limit the amount Orchard Mesa Irrigation District can deliver for irrigation to 125 
c.f.s. (current delivery is in the I 78 c.f.s. range); 

Some believe the Objectors intended to pursue waste claims against Grand Valley irrigation 
entities, particularly GVIC. The settlement gives GVIC and others some security that those 
claims will not be raised while the settlement is in effect. The other issues listed were raised in 
the Check case. The settlement saved the Co-applicants the expense of fighting those issues at 
this time and protects them from a possible unfavorable outcome. 

Point 5: Settlement implements the "Green Mountain Reservoir HUP Operating Criteria." Under the Operating 
Criteria, a "managing group" made up of the Bureau of Reclamation, Grand Valley irrigation entities, and 
others, will attempt to release all of the 66,000 acre-foot HUP every year. In very dry years (e.g., 1977}, 
all 66,000 acre-feet may have been released anyway. However, in average and wet years, the entire 
66,000 acre-feet would not have been released (e.g., in some years, 30,000 acre-feet may remain in Green 
Mountain Reservoir). The excess amount (over that which would be released just to meet HUP 
beneficiary demands) will be released as "HUP Surplus." The HUP Surplus water will be delivered under 
a no-cost contract to the Grand Valley Power Plant (or other non-consumptive locations}, and return 
flows will be released to the 15 Mile Reach. 

Point 6: 

Effect: This was the primary benefit of the bargain to the Grand Valley entities. Having the entire 
66,000 acre-foot HUP released every year is predicted to improve overall water quality at Cameo. 
In addition, the increase of flows to the 1 5 Mile Reach should take some of the pressure of 
providing water to the endangered fish off of the Grand Valley entities. 

Effect: 

The settlement gives the Water Court perpetual retained jurisdiction over the issue of whether the 
operation of the settlement is causing injury (including injury to water quality). If any party thinks 
operation of the Operating Criteria is causing injury (water quantity, water quality, or expansion of draw 
on HUP}, that party may raise an objection. The parties will attempt to resolve the objection through 
discussion and, if necessary, arbitration. If that is not satisfactory, the aggrieved party may request 
redress :from the Water Court. If the objecting party is successful at any of these stages, the Operating 
Criteria will be amended, if possible. If necessary, the Operating Criteria and other provisions of the 
settlement may be suspended, in which the case the Objectors would be free to raise the claims discussed 
in Point 4 above. 

This is intended to be a safety valve for the Grand Valley. lfthe settlement is causing injury, and 
the injured party can establish that injury, the Operating Criteria and other parts of the settlement 
may be amended or suspended. If the settlement is suspended, the Grand Valley entities would 
likely return to today' s method of operation. 

Miscellaneous: 

a. If a person or entity which is not a party to the settlement asserts a waste claim against GVIC, GVIC may 
elect not to be governed by the "no call" provision described in Point 3 above. If GVIC opts out, any 
party to the settlement may join in the waste action against GVIC. 

b. A separate paragraph of the settlement agreement specifically states that no party to the settlement waives 
any right to challenge the validity or enforceability of the 1983 Green Mountain Operating Policy. This 
is intended to preserve the right to assert that the 1983 Operating Policy (which allots 66,000 acre-feet 
from Green Mountain for release to West Slope beneficiaries) violates the terms of Senate Document 80 
(which authorized construction of Green Mountain and allotted 100,000 acre-feet for West Slope use). 

---
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STATE OF COLORADO 
~ OFFICE OF THE STATE ENGINEER 

Division of Water Resources 
Department of Natural Resources 
1313 Sherman 5net, Room 818 
Denwer. Colorado 80203 
Phone U03J 866-3581 
FAX ClC'lJ 86£-3589 

A .. Jack Garner, Area Manager 

June 3, 1996 

United States Department of the Interior 
Bureau of Reclamation 
Eastem Colorado Projects Office 
11056 West County RD 18E 
Loveland, CO 80537-9711 

RE: Green ·Mountain Reservoir Operating Policy 

Dear Jack, 

Ray Romer 
CcM:mat 

lame S.lac:hhad 
~~ 

Hal D. SitnpSOn 
~En;ineer 

I am writing to you concerning the January 23, 1984 Operating Policy for Green Mountain 
Reservoir; Colorado-Big Thompson Project, Colorado. I believe there has been some 
uncertainty about the interpretation of paragraph 2 of that policy, as it relates to water 
rights entitled to releases without charge from ttte 100,000 acre-foot compensatory pool. 
Since, under paragraph 7, the Division Engineer for Water Division ·s is responsible for 
requesting the Bureau to release water from the 1 00,000 acre-foot pool, it is important 
that tfle State Engineer and the Bureau share a common understar:ding of the meaning of 
paragraph 2 and how I will exercise my administrative authority in connection therewith. 

Rrst. there has been some question about the meaning of the term •perfected by use." I 
interpret that term to mean that the water must actually have been placed to beneficial 
use on or before October 15, 1977. Therefore, water rights and conditional water rights 
made absolute by actual beneficial use by that date, whether decreed or undecreed, will be 
considered •perfected by use." The date of decree for a water right or decree making a 
conditional water right absolute is not relevant to whether actual use occurred on or before 
October 15, 1977. I consider a water court decree stating that a specific amount of water 
was put to use on or before October 15, 1977 to be conclusive proof of such use. 

Second, the Operating Policy states that 66,000 acre-feet of water from the 100,000 
acre-foot pool shall be .,deemed adequate" to satisfy water rights perfected by use on or 
before October 15, 1977. That number is based on the amount of water recorded to have 
been released from storage to supplement natural flow shortage in western Colorado in 
1977. In order to implement the Operating Policy, which was developed by a broad range 
of interests. including beneficiaries of Senate Document 80, it will be the policy of this 
office that after 66,000 acre-feet have been released from Green Mountain Reservoir in 
any water year for the benefit of •perfected uses,· the use of water for West Slope 
domestic or irrigation purposes under any water right which is a beneficiary of Senate 



A. Jack Gamer 
June 3, 1996 

page 2 

Document 80 as implemented by the Operating Policy and which was perfected by use on 
or before October 15, 1977 will not be curtailed for the benefit of any valid senior call. 

I understand that for a limited time the Bureau gave water users who had perfected th~ir 
irrigation or domestic water rights between October 15, 1977 and December 22. 1983 an 
opponunity to enter into no-cost contracts for Green Mountain water; however, October 
15. 1977 remains the date by which irrigation and domestic water rights not having a 
contract had to be •perfected by use• to be entitled to releases from the 66.000 acre-foot 
pool. 

I have aascussed the protection of irrigation and domestic water rights perfected by use 
between 1 977 and 1984 with the Colorado River Water Conservation District. The 
District may be interested in entering Into a no-cost contract with the Bureau for enough 
water to cover those rights. I would support such a contract as a way to enable those 
water users to share in the benefits of the 100,000 acre-foot pool. 

As water users and environmental considerations place greater demands on Green 
Mountain Reservoir, I hope that this letter will avoid future misunderstandings about 
administration. I look forward to working closely with you to make optimum use of Green 
Mountain Reservoir for the benefit of the West Slope. Please feel free to call me at any 
time if you have questions or wish to discuss these matters further. 

HOP/db 

cc: Jim Lochhead, Executive Director 
Orlyn Bell, Division Engineer 

Sincerely, 

!Lt~ .4• 
Hal D. Simpson 
State Engineer 

Eric Kuhn, Colorado River Water Conservation District 
Eric Wilkinson. Northern Colorado Water Conservancy District 
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:olorado Water Conservation Board 
Department of Natural Resources 
721 State Centennial Building 
1313 Shennan Street 
Denver, Colorado 80203 
Phone (303) 866-3441 

STATE OF COLORADO 

Roy Romer 
Governor 

F~ (303)866~74 MEMORANDUM 
James S. Lochhead 
Executive Director. DNR 

TO: Members, CWCB 

FROM: Gene Jencsok 
Randy Seaholm 

DATE: July 8, 1994 

D&ries C. Llle. P .E. 
Director, CWCB 

SUBJECT: Agenda Item 17, July 19-20, 1994, Board Meeting--Endangered Species Recovery 
Program Activities: Grand Valley Water Management Study and "Saved\Salvaged" 
Water Issues 

Introduction and Purpose 

~ The Colorado River Endangered Fish Recovery Implementation Program Recovery Action 
Plan (RIPRAP) calls for an investigation of water conservation opportunities on the U.S. Bureau 
of Reclamation's Grand Valley Project near Grand Junction, Colorado. At its January, 1994 
meeting, the Board approved an MOU between Reclamation, the State, Colorado River Water 
Conservation District, Grand Valley Water Users Association, Denver Water, and the Northern 
Colorado Water Conservancy District to conduct this $325,000 investigation. The purposes of 
the investigation are to: 

1) identify possible modifications to the canal system and the manner in which it is 
operated that would conserve water without adversely impacting authorized water 
deliveries; 

2) quantify the amount of water structural and operational modifications · to the 
project could conserve; 

3) identify uses of conserved water; and 
4) identify the legal and institutional issues that need to be resolved to permit and 

protect the use of conserved water to enhance flows for endangered fish in the IS­
mile reach. 

The investigation has three phases. Phase I will analyze the canal system and provide 
recommendations for modifying the canal and operations, modification costs, and estimates of 
conserved water. Phase II will analyze the legal and institutional issues associated with using the 
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conserved water to enhance endangered fish flows in the 15-Mile reach. If a viable plan can be 
identified Phase III will consist of a feasibility study and NEP A compliance for implementing 
identified water conservation measures. 

Progress to Date 

Reclamation and the Grand Valley Water Users have provided preliminary estimates of 
how the Project water is used on both an annual and monthly basis. During the 1989-93 time 
period the annual values were as follows: 

Grand Valley Project Net Supply 

Est. Main Canal Spill 
Est. Main Canal Losses 
Delivered to Laterals 

Est. Lateral Spill 
Est. Lateral Losses 
Est. Deliveries to Farms 
Est. Deliveries Yards & Livestock 

Total of all Spills and losses 
(51,476 + 21,666 + 16,554 + 19,764) 

230,770 AF 

51,476 AF 
21,666 AF 

157,628 AF 

16,554 AF 
19,764 AF 

107,878 AF 
13,432 AF 

109,460 AF 

It was noted that further lining of Grand Valley Project canals and laterals will help 
reduce the losses but not eliminate them as there will still be evaporation losses and some 
leakage. Installing canal check structures and improving operations will help reduce spills, but 
again some spill is inevitable. The group is still working on determining how much of the 
estimated 109,460 AF of spills and losses can be saved under various alternatives. But, it will 
not be possible to conserve all spills and losses. 

With respect to the legal and institutional issues, the group has identified the following 
major issue areas: 

I. Protection of the Grand Valley Water Users Association 
II. Responsibility for Conservation Measure Construction and O&M Costs 
III. Amount and Allocation of Native Flows Conserved 
IV. Amount and Allocation of Green Mountain Storage Conserved 
V. Coordinated Operation of Colorado River System Reservoirs 
VI. Administrative Procedures & Costs 
VII. Coordination with other Environmental Needs 

Also, the group has identified several possible methods of making conserved water 
available to the IS-mile reach at this time. 
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A. 

B. 

c. 

D. 

E. 

Allow river administration to maintain current river call at Cameo leaving any 
excess flow to the 15-mile reach. 
Share conserved water, delivering some to the 15-mile reach and leaving some 
available to basin water users. 
Implement conservation measures and only call for actual needs at Cameo, any 
excess river flows arriving at Cameo automatically go to the 15-mile reach. 
Establish a Conservation Pool in Green Mountain Reservoir, or other reservoir, 
into which conserved water can be stored and subsequently released as required 
to benefit the 15-mile reach. 
Mutual Agreement among water users permitting delivery of conserved water to 
the 15-mile reach. 

F. Provide storage for objecting water users in exchange for allowing conserved 
water to go the 15-mile reach. 

G. Water Court action (summary judgement form) that would confirm that conserved 
water could be used in the 15-mile reach without changing the decrees. 

I. Water Court action that would change decreed uses and allow water previously 
spilled or lost to be used in the 15-mile reach. 

J. State Legislation that would allow conserved water to be used in the 15-mile 
reach. 

K. Investigate the administrative possibility of allowing conserved water to be 
diverted but then spilled back to the 15-mile reach at some point after diversion. -

' _._ 

While all concepts for protecting conserved water are under investigation at this time the 
group is strongly leaning toward some type of legislative approach at this point simply because -~ 
it is perceived as a better way to solve this problem in the long run. 

Staff will continue to participate in this investigation and keep the Board informed on the 
progress of the investigation. Staff would appreciate any guidance or comments the Board has 
on progress or alternatives under consideration at this point 

EIJ/DRS/lm 17.Jul 
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~ University of Colorado at Boulder 

School of Law 
Natural Resources Law Center 

Room 160, Fleming Law 
Campus Box 401 
Boulder, Colorado 80309-0401 
(303) 492-1286 
Fax: (303) 492-1297 

Ruth Hutchins 
1574 L Road 
Fruita, CO 81521 

Dear Ruth: 

December 21, 1994 

Enclosed, at last, is a copy of the paper on the Grand Valley. It is one of six such 
papers we are doing on different areas of the West in association with fifteen case studies of 
specific Bureau of Reclamation projects around the West. The objective is to look at ways in 
which Bureau of Reclamation projects can be changed in their manner of operation to provide 
enhanced environmental benefits. 

This is a lengthy draft. I hope you can find the time to take a look at it and give me 
back some comments. I am particularly struck by the fact that your system, the Grand Valley 
Irrigation Company, is not participating in the various processes underway at present that 
could have quite significant implications for you and the other users. 

By the way, parts of this paper will be used in the chapter we are doing on the Grand 
Valley in our book on Water and Communities. A major addition would be to bring in the 
people living in the Valley, such as you. 

My best wishes for the Holidays. 

LJM/ad 

Sincerely, 

Larry MacDonnell 
Director 

Enclosure: The Grand Valley of Colorado (draft copy 12/20/94- not for attribution) 
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The Grand VaHey of Colorado 
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As the Colorado River works its way west out of the Rocky Mountains in western 

Colorado, it cuts through a large, open expanse about 30 miles long and 12 miles wide known 

as the ~ Valley. Since the 1880s, water has been diverted from the river to irrigate 

farmlands in this valley. cOnstruction of the Grand Valley Project by the Reclamation 

Service in the early 1900s gready expanded irrigation activity in the valley, and a flourishing, 

largely agriculturally-based economy developed. 

Today the Grand Valley is urbanizing. The city of Grand Junction, built at the 

confluence of the COlorado (originally the "Grand") River and the Gunnison River has a 

population of nearly 30,000, and subdivisions are filling in fields that once grew crops. 

Agriculture, virtually all of it irrigated, continues to be an important part of the economy of 

~ · the valley, particularly the orchard lands in the higher, eastern end of the valley and the 

croplands in the more rural, western part of the valley. In total, there are about 70,000 acres 

of irrigated lands in the valley and, from a vantage point up on the high, red-colored 

sandstone ridge that is the Colorado National Monument, irrigated fields still dominate the 

landscape. To the north, beyond the irrigated areas, sage-covered desert lands that once 

covered the valley are still readily visible. 

Water from the Colorado River created this mountain valley oasis. Getting the water 

from the river to the lands was no easy matter, however. As the Colorado leaves the confines 

of DeBeque Canyon and enters into the Grand Valley, jts channel cuts down through the 

alll:'viallayers forming the adjoining lands. Not until the river is well into the valley does it 

1 Conrad Lattes, University of Colorado School of Law, Class of 1994, prepared an extensive paper on the Grand 
Valley Project as part of an internship 1mder the supervision of Robert Wigington of The Nature Conservancy and in 
support of this project The contributions of Robert Wigington to this chapter are gratefully acknowledged as is the 
extensive assistance provided by Robert Norman of the Bureau of Reclamation. Peter Johnson, Class of 1996, 
assisted with the footnotes. 

1 



make an arcing tum to the south, causing it to run almost even with its banks to the west and 

making it possible to divert water directly into a man-made channel for use on lands 

paralleling the river to the north. Not surprisingly, the oldest major ditch in the valley -

owned by the Grand Valley· Irrigation Company - has its headgates at this point. As the 

river turns once again to the west, it immediately moves back into a deeply cut channel, 

through which it continues to its junction with the Gunnison River and beyond. 

Efforts were made to use water wheels and hydraulic pumps to lift water up to the 

bench lands, but the real opportunity, local developers believed, was in diverting water from 

the river upstream, in DeBeque Canyon, and building a canal that would. bring the water to 

~e considerable land areas not irrigable from the Grand Valley Irrigation Company Canal. 

This was an undertaking that exceeded the financial means of valley interests but was exactly 

the sort of effort that the Reclamation Service had been created to provide. The feasibility of 

the project was studied in 1908, and the President approved the project in 1911. 

The significant, early commitment of the water of the upper Colorado River to 

irrigation in the Grand Valley remains the primary factor determining management of the 

river during the irrigation season. Irrigation diversions from the Colorado River for use in the 

Grand Valley average about 630,000 acre-feet annually.2 While the drainage area of the ~ 

Colorado River above the Grand Valley yields an average of more than 3 million acre-feet per 

year, diversion demands for irrigation in the late .summer often equal or exceed flows in the 

river. [*get data] Known as the "Cameo Call" because of its location below the Cameo 

measming gauge in DeBeque Canyon, divertible senior irrigation and power water rights for 

the Grand Valley collectively require the availability of 2,260 cubic feet per second of water · 

to be in the river during the irrigation ~n. This "call" (the demand by downstream 

"seniors" for their full entitlement of water that requires upstream "juniors" to reduce or cease 

their diversions) typically begins in- and can stay m effect through-· 

Water development for irrigation in the Grand Valley has had a number of unintended 

consequences, including increased salinity, impacts on endangered species, and limitation of 

•··• 
2 Bishop-Brogden Associates, Inc., An Analysis of Potential Inigation Water Savings in the Grand Valley of 

Colorado, February 1994 at 3 (hereafter "Bishop-Brogden"). An additional 250,000 acre-feet of water is diverted 
during the inigation season (April to October) for power purposes. 
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upstream water development Subsurface soils in the Grand Valley once were part of the bed 

~- of a substantial iDland sea. Irrigation retmn flows percolating through these so-called Mancos 

shales draw out the· considerable salts that are residues of this sea. The loading _of salts to the 

Colorado River from sources in the Grand Valley (not all caused by inigation activity) is 

estimated to be 580,000 tons per year, about seven percent of the aDDual average salt load 

measured at Imperial Dam near th:e border with Mexico.3 

Construction of the Grand Valley Diversion Dam for the federal Grand Valley Project 

totally blocked fish passage at this point of the Colorado River. Irrigation diversions in the 

summer months caused drastic· reductions in streamflows of the Colorado River, particularly 

in the section below the headgate of the Grand Valley Irrigation Company to the confluence 

with the Gunnison River known as the "IS-Mile Reach." These consequences of inigation 

development in the Grand Valley contributed to the dramatic decline during this century of 

two species of fish native to this part of the river - the Colorado squawfish and the 

razorback sucker. In 1967, the Fish and Wildlife Service listed the Colorado squawfish as an 

endangered species4 and, in 1987, the Upper Colorado River Endangered Fish Species 

Recovery Program was initiated.5 The need for increased flows through the 1 S-Mile Reach 

has been identified as an objective of the recovery program. 6 

Upstream demands on the Colorado River have increased markedly dming this 

century. Perhaps most dramatic have been the transmountain diversions taking water out of 

the Colorado River Basin on the west side of the Continental Divide for use in the Front 

Range of Colorado. Private irrigation interests constructed small structures moving water 

across the mountains beginning in the late 1800s, and large scale diversions began with 

construction of the Moffat Tunnel by the City of Denver during the 1920s and with the 

3 ·Dept. of Interior, Bureau of Reclamation, Grand Valley Unit Filial Environmental Impact Statement at S..l 
(1986)(hereafter Grand Valley FEIS). 

4 32 Fed. Register 40001 (March 11, 1967). 

s U.S. Department of the Interior, Fish and Wildlife Service, Recovery Implementation program for Endangered 
Species in the Upper Colorado River Basin, September 1987 (hereafter •Recovery Implementation Program"). 

6 U.S. Bureau of Reclamation, Study of Alternative Water Supplies for Endangered Fishes in the IS-Mile Reach 
of the Colorado River (Jan. 1992) at 2 (hereafter "Alternative Water Supplies"). 
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construction of the Colorado-Big Thompson Project by the Bureau of Reclamation in the 

1940s. 7 Beginning in the 1950s, recreational development in the headwaters of the Colorado 

River mushroomed; world class ski areas and resorts sUpport a strong and growing economy. 

Water is in demand for snowmaking in the wintertime and to meet the needs of the permanent 

and visiting population. 

In short, the circumstances that so clearly favored the dedication of much of the water 

of the Colorado River in Colorado to agriculture in the Grand Valley have changed. Other 

interests ~ve emerged and are expressing a desire for modifications in water uses that will 

allow these interests to enjoy more of the benefits of the river. This chapter explores the 

commitment of water to the Grand Valley and considers opportunities for broadening the 

beneficiaries of this water. 

n. 

By treaty ratified by the U.S. Senate in 1863, the Ute Indians in Cplorado ceded 

. . 

claims to lands ~ of the Continental Divide, but were given dominant rights in the western ~ 

part of the territory. A subsequent treaty in 1868 established a reservation for the Utes in 

western Colorado that was to be their exclusive tenitory. In 1879, ?• disgruntled Utes in 

northern Colorado killed Nathaniel Meeker, at that time Indian agent on the reservation and 

formerly founder of the Union Colony at Greeley, Colorado. In response, the U.S. decided in 

1880 to remove the Utes from all of western Colorado except for two small reservations in. 

the southwest comer of the state. In August 1881, Utes residing in the Grand Valley were 

forced to move to the Uintah Reservation in Utah. Settlers immediately came into the valley 

and laid out claims to land. 8 According to one accoun~: 

7 Daniel Tyler, The Last Water Hole in the West (University Press of Colorado, 1992). 

1 The Grand Valley was considered as a site for a reservation but, acconfiDg to one source, was viewed as more 
valuable for settlement by the U.S.: •Mr. Mears [one of the U.S. commissioners sent to survey the valley as a 
possible reservation location] at once saw that, for the benefit of Colorado, it would be better to keep the Indians out 
of the state, as the land iD the Uncompahgre and at Grand Junction would become very valuable, if settled by whites." 
Jerome G. Smiley,ed., vol. 2 Semi-Centennial Historv of The State of Colorado (Chicago: The Lewis Publishing 
Company, 1913) at 441. · 
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.· In the early days of September 1881, a bugler for the U.S. Army issued 
a series of sbri1l blasts signp11ing that the land that had once belonged to 
the Ute Indians was now open for settlement by the whites. The bugle 
had barely silenced when the stampede began: a flood of settlers entered 
the Grand Valley. This multitude soon demanded a supply of water to 
transform the barren land into towns, farms, ranches, and orcbards.9 

Work began on the Grand Valley Ditch later that same year, and on the Pioneer Ditch and the 

Pacific Slope Ditch in 1882. 

The story of irrigation development in the Grand Valley is reminiscent of inigation 

development in many other parts of the West. Small ditches serving the most accessible low­

lying lands were b~t first, using largely local labor and capital. The far more ambitious 

Grand Valley Ditch went through a series of stages before and after reaching completion in 

1884: work was begun in 1881 using local capital and labor; the project then was taken over 

in January 1883 and enlarged in scope by an ambitious promoter from the Gunnison area, 

Matt Arch; later that year, outside financial interests took over (first T.C. Henry and the 

Colorado and Trust in August 1883 and then the Travelers Insurance Company of Hartford, 

Connecticut in 1885); finally, in 1897, the private project turned into a water user-owned 

ditch company, the Grand Valley Irrigation Company·(GVIC).I0 Today, GVIC provides water 

to about 38,000 acres of land and 3,000 users within its service area. 

In the Grand Valley, as in most other places in the West, private efforts to get water to 

the higher elevation lands failed. Orchard Mesa is a good case in point.11 Orchard Mesa is 

an elevated area of land about _ miles long and _ miles wide, sitting about _ feet above 

the south side of the Colorado River in the east end of the Grand Valley. Fruit trees grow 

well on much of this land, and there had been at least five private efforts to pump water from 

the river up onto the benchlands that all ended in failur~ because the diversion facilities 

9 Don Davidson, "The Grand River Ditch," .I J. of the Western Slope I (Winter 1986). 

10 Mary Rait, "Development of Orand Junctiion and the Colorado River Valley to Palisades from 1881 to 1938 -
Pan 1," 3 J. of the Western Slope (No.3) 7, 16 (Summer 1988) (hereafter "Rait, Pan 1"). 

11 This discussion is dmwn primarily fi'om Mary Rait, Development of Grand Junction and the Colomdo River 
Valley to Palisade from 1881 to 1931-Pan 2, 3 J. of the Western Slope (No.4) 4, 38-41 (Autumn 1988) (hereafter 
"Rait, Pan 2"). 
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washed out in high spring flows. Between 1909 and 1910, the Orchard Mesa Construction 

Company built a water diversion and delivery system taking water out of the river up in 

DeBeque Canyon, nmning the water through flumes and a caua1 along the south side of the 

river to a point where it waS then pumped onto the mesa. The expense of constructing and 

operating the system made the cost of the water to the irrigators more than they could afford 

to pay. Faced with bankruptcy, the company transformed itself into the Orchard Mesa 

Inigation District (OMID), a public entity formed under state law and authorized to assess a 

tax on all lands served with water within the boundaries of the district. In 1922, the 

Reclamation Service entered into a contract with OMID under which the U.S. would divert 

additional water at its diversion dam for the Grand Valley Project, split it off from its main 

caua1 and move it ·under the Colorado River in a reinforced concrete siphon to the 3.5 mile 

concrete-lined Orchard Mesa Power Canal. The Orchard Mesa Pumping Plant then would lift 

the water as much as 130 feet to the two canals on the mesa. About 8,600 acres of land are 

irrigated within the OMID. 

The federally constructed Grand Valley Project itself grew out of a desire to be able to 

irrigate lands in the Grand Valley lying above and north of the lands irrigated out of the 

GVIC Canal. The Grand Valley Wa~er Users Association formed in 1905 to promote this ~ 

reclamation project, and signed a contract with the U.S. in 1913 agreeing to pay the costs of 

constructing the system. Much of the land to be served with water from ·.the Government 

Highline Canal was still in public ownership. 

The Reclamation Service constructed a 14-foot high, 546-foot-wide dam (Roller Dam) 

across the Colorado River, with six "roller" gates to control flows - the first dam of this type 

ever to be constructed in the United .States. Water is diverted out of the west and north side 

of the river into a caua1 with a capacity of 1,675 cubic feet per second. The caua1 moves 

through three tunnels (with a portion of the flow siphoned off to the Orchard Mesa system 

under the river between the second and third tunnels). At the Price-Stubb Pumping Plant, 

water is made available to the Palisade Irrigation District (6,000 inigable acres) and the Mesa 

County Irrigation District (2,000 irrigable acres). The Highline Canal, completed in 1917, 

extends 55 miles and carries water to about 23,300 acres of land within the Grand Valley 

Water Users Association. Despite assurances by valley interests in 1907 that the cost of the 
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system would be paid to the U.S. within three years after completion, irrigators within the 

Water Users Association did not begin payments until the contract bad been renegotiated in 

1928 to extend the payment period to 40 years, to deduct $812,000 from the original 

repayment cost, and to establish a reduced annual charge for the first five years. 

m. 

No orchards now grow in the vicinity of the town of Fruita, located ~ward the west 

end of the Grand Valley, but when William E. Pabor, another alumnus of the Union Colony, 

founded the Fruita Town and Land Company in 1883, he planted apples, pears, peaches, 

cherries, plums, and grapes with such success that by 1886 a five-acre plot was selling for 

$500.12 Pabor, an avid promoter of agriculture in Colorado, was moved to write: 

Fair Fruita in the sunshine lies, 
The fairest village 'neath the skies; 
Broad sweep of fertile land around, 
Where prosperous farmer homes abound; 
Home of the almond, apple, peach, 
And vines, whose purple clusters teach 
That bounteous Nature offers here 
A generous summer with each year.13 

Despite Pabor' ~ optimism, there is something incongruous about growing peaches in 

Colorado. And yet they do grow - in most years, very well. They grow best in the eastern 

part of the valley, the area around the town of Palisade, on the higher lands that enjoy the 

benefits of the fact that warm air rises. The growing season on these higher areas averages 

187 days a year, compared to the 140 day growing season in the lower part of the valley west 

12 Steven F. Mehts, The Valley of Opportunity: A History of West-Central Colorado (Bureau of Land 
Management, 1988) at 145. 

13 William E. Pabor, Wedding Bells: A Colorado Idyl 118 (1900). 
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of Grand Junction. 14 ~·The early promise of a valley filled with orchards has yielded to the 

realities of growing fruit in a mountain valley with elevations between 4,000 and 6,000 feet, .J 
but fruit remains an important part of the agricultural economy in parts of the Grand Valley 

today. 

Beyond problems with climate, fruit production in the Grand Valley suffered from 

salinity in the soils and from pests and disease. Salinity long has plagued irrigated 

agriculture. To a considerable degree this is a problem that can be managed through good 

drainage practices, but in the Grand Valley (and in most irrigated areas of the West) drainage 

simply was not considered until problems appeared. In retrospect, it is not surprising that 

lands accustomed t~ receiving perhaps eight inches of moisture per year would not necessarily 

adapt well to receiving four or five feet of additional water as a consequence of irrigation. In 

the Grand Valley, as mentioned above, the particular problem was the Mancos shales. The 

soils of the valley are primarily alluvial in origin and are underlain by the shales. With the 

addition of large amounts of water to the lands beginning in the 1880s, groundwater levels 

started to rise. A study by the Department of Agriculture in 1916 emphasized the 

increasingly saline character of the groundwater and concluded that successful crop production 

in the area would require keeping the water table far enough below the root zone to avoid 

salinity damage: 

In many instances the existence of a problem in the Grand Valley was first 
realized when some of the older apple orchards began to fail. Almost 
invariably the older trees in any particular orchard died frrst. Frequently the 
land upon which apples trees 15 to 25 years old had died and had been 
removed would be reset to apples and the younger trees appear to thrive for a 
period, sometimes for several years. These younger trees would then die and 
fmally the owner would remove the orchard and plant the tract to· alfalfa or 
small grain. It was not unusual for either of the~ crops to do well at first and 
sometimes for several years, although almost invariably the end has been the 

14 Nolan J. Doesken et al., "A Climatological Assessment of the utility of Wind Machines for Freeze Protection 
in Mountain Valleys," 28 J. Appied Meteorology 194, 195-96 (March 1989). 
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same, i.e., the land tinally became unproductive. In some cases the trouble has 
so far developed as to cause the land to be entirely abandoned.15 

Between 1917 and 1921, the Reclamation Service constructed drainage ditches for the Grand 

Valley Project that also benefitted lands within the Grand Valley lniga~on Company.16 In 

1923 irrigators in the valley voted to levy an assessment on their lands to pay for the 

installation of additional drainage ditches. The work was essentially completed in 1930. 

Particularly devastating to the apple orchards in the valley early in the century was the 

coddling moth. Eggs laid by the moth turned into worms which then infested the apples. 

Despite spraying l~d arsenate on trees as many as 10 to 12 times a year in the mid-1920s, 

worm damage continued. 17 A federal requirement established at that time under the 1906 

Pure Food and Drug Act required removal of lead from all agricultural products before 

shipping, a process ~t itself damaged the fruit and added considerable expense until 

automated means were devised.18 In 1927 one state official estimated that the orchard areas 

in the vall~y had decreased by 40 percent since 1915, while the cost of spraying had increased 

by 365 percent.19 

~ · Peach orchards in the 1930s and 1940s were devastated by the budmite-transmitted 

~ 

Peach Mosaic Virus. The only effective means of control is to remove and bum infected 

trees. Between 1935 and 1949 over 125,000 peach trees were removed from orchard lands in 

the Grand Valley. 20 Nevertheless the Grand Valley remains an important producer of 

peaches, with most of that production centered in the Palisade area. 

15 Dalton G. Miller, ·The Seepage and Alkali Problem in the Grand Valley, Colorado, U.S. Department of 
Agriculture, March 1916 at IS. 

16 Rait, part 2 at 44-4S. 

17 Merton N. Bergner, The Development of Fruita and the Lower Valley of the Colorado River from 1884 to 
1937 (1937) (unpublished MS thesis, University of Colorado, Boulder) at 33. 

11 Rait, part 1 at 4S. 

19 ld. at 46. 

20 Joyce Sexton, History of the Fruit Industry in Mesa County, Western Colorado Horticultural Society 
Proceedings (1987) at 96. 
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DDT and o~er high potency pesticides brought the codling moth and other pests under 

control. Today, spring frosts are the primary factor limiting fruit production in the Grand ~ 

Valley. Record cold temperatures in th~ winter of 1962-63 killed more than.lOO,OOO peach 

trees, and in the spring of 1989 a severe frost caused the most complete bud kill in the 

valley's history. Wind machines that mix in warmer air from higher elevations now are 

common in the peach orchards, replacing smudge pots used in the past. 

IV. 

Imagine an. inland sea covering at times much of the continental land mass of what is 

now western Colorado, a sea coming in from the north and, at one period, extending all the 

way to what is now the Gulf of Mexico. Such was the state of the Earth during a period 

geologists call the Cretaceous, approximately _ million years ago. The Mancos shale that is 

the product of this period underlies the entire Grand Valley, outcropping in the Book Cliffs 

that form a distinctive northeast boundary for the valley. The sandy shore~ of this sea are 

now the Dakota Sandstone formation, and the Mancos shales are remnants of "the shells and 

skeletons of innumerable marine animals: coiled ammonites, giant oysters, clams, and 

swimming reptiles. "21 This area is the easternmost extension of the Colorado Plateau, with 

its uplifted sedimentary layers still remarkably horizontal though deeply carved by water. 

Somehow thi~ plateau escaped the mountain building processes that occurred in the Rockies to 

the east and the Sierra Nevadas on the west. 

As already discussed, the salinity of these shales created problems with growing crops 

in parts of the Grand Valley around the tum of the century, problems that were largely 

~dressed by the construction of a substantial drainage srstem. In effect, however, the 

problem was just transferred downstream. There are many sources of salinity feeding into the 

Colorado River: nearly half of the salts found in the river at Hoover Dam are thought to come 

21 Halka Chronic, Roadside Geology of Colorado (Missoula: Mountain Press Publishing Co. 1980) at 256. 
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from natural sources while 37 percent result from irrigation.22 Salinity affects the quality of 

\.v the drinking water that comes from the Colorado River in the Lower Basin and also makes 

the water less. des~le for other domestic, municipal, and industrial uses. It ~ limit the 

types of crops that can be grown as well as the yield of those crops. In 1961, when highly 

saline drainage water from the Wellton-Mohawk Division of the Gila Project in Arizona 

pushed salinity levels in the Colorado River at the Mexican border to more than 2,000 parts 

per million of total dissolved solids, damage to crops in the Mexicali Valley caused an 

international incident 23 . 

One response to this incident was the passage of the Colorado River Basin Salinity 

Control Act in 1974.24 This law provided federal funding to construct projects in the basin 

that would reduce salt loading to the Colorado River. One of these projects became the 

Grand Valley Salinity Control Unit. The original plan called for actions that were expected to 

reduce salt loading to the river by as much as 410,000 tons annually. 

Stage I of the Grand Valley Salinity Control Unit was essentially completed in 1983. 

The effort focused on a 6. 7 mile section of the Government Highline Canal in the western 

part of the Grand valley. The canal was lined, and diversion structures for laterals were 

rebuilt. In addition, 34 miles of open dirt laterals were transfonned into about· 30 miles of 

plastic pipe. In Stage ll, 38 miles of the canal in the eastern part of the valley are being lined 

with polyvinyl chloride; 144 miles of open ditch laterals are to be replaced by pipes. 

The salinity control project brought permanent change to irrigated agriculture in the 

Grand Valley. Because that change is still underway, it is difficult to assess its full 

implications. One immediate effect was that irrigation activities in the v~ley, practices that 

had been in existence with virtually no change for 50 to 70 years or more came under intense 

~tiny. A system, or more accurate~y a collection ·of systems, that had met their clear 

objective when they were designed and constructed of providing a reliable and low cost 

22 Taylor 0. Miller, Gary D. Weatherford, John E. Thorson, The Salty Colorado (The Conservation Foundation 
1986) at S. 

23 ld. at 24. 

24 Publ L. No. 93-320, 43 U.S.C.§ 1571. 
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supply of water for. irrigation were found to be antiquated and even harmful. The good news, 

however, was that federal assistance was available to fix the problem- the irrigators .J 
themselves would not be responsible for making changes. 11:t fact, the even better news was 

that the "improvements" that would be made to their water delivery systems would actually 

make things better for the irrigators themselves since the water would be better "managed": 

leaky portions of the main canals would be lined; check structures (gates regulating the depth 

and flow of water in a section of the canal) would be built; new diversions structures for 

laterals would .be constructed and the old dirt laterals would be replaced with piping; trash 

cleaners would be installed to keep the water free from branches, leaves, and other debris; 

water delivered through the pipes would be under pressure, allowing irrigators to install more 

modem irrigation equipment such as surge systems or sprinklers that could take advantage of 

this pressure. Moreover, funds would be available through the Department of Agriculture to 

cost-share on-farm improvements that would reduce drainage. 

But things are rarely What they seem. The original plans for reducing the loadings of 

salts from the Grand Valley were considerably scaled back. [*describe] 

The need for agreement among the irrigators within each of the systems that would be 

altered under the salinity control program revealed some of the deep splits that existed 

between water users on the same laterals, between some of the water users and management 

of their water supply organizations, between different organizations, and, of course, between 

the local community and the federal government. The Bureau of Reclamation, the federal 

agent for carrying out much of the salinity control program, wanted a single written 

agreement with each of the organizations within which improvements were to be made. 

Such agreement proved impossible to achieve within the Grand Valley Irrigation Company 

and was not easily obtained from the three entities receiving water from the Government 

Highline Canal: the Grand Valley Water Users Association, the Palisade Irrigation District, 

and the Mesa County Irrigation District. 

While the main canals are owned and managed by the water supply organizations in 

the Grand Valley, the laterals generally are owned by the water users. Once water is 

delivered to the diversion structure for the lateral, management of that water is left up to the 

users. In most cases, users on a lateral are not well organized. Only in the Grand Valley 
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Water Users Association system are· deliveries of water to laterals based on orders or requests; 

~ in other systems, water is simply tmned into laterals on the basis of the direct flow rights held 

by the users (e.g. if the sum total of the flow rights held by users on a lateral is x cubic feet 

per second, then a constant flow of x second feet is maintained in the lateral so long as 

~ 

~ 

. sufficient water is available to do so). 

For the most part, irrigators in the Grand Valley Water Users Association who are on 

laterals now supplied from the improved canal and pipeline system seem happy with the 

cbanges. One unexpected effect is the flip-flopping of advantages and disadvantages of 

location on the lateral. In the old earthen ditch system, irrigators at the head of the system 

enjoyed first crack. at the water and could be sure to get their water if any flowed into the 

ditch, while those at the end of the ditch might sometimes find themselves with little or no 

supply. With water in pipes, irrigators at the end of the lateral find that they have the best 

pressure and a full supply while those at the top of the system do not have much pressure to 

take advantage of. The cleaner water makes use of siphon tubes and surge systems easier 

since there are fewer obstructions to be cleared. The improved on-field irrigation systems 

tend to be much less labor intensive than the traditional methods used in the area. 

Through Fiscal Year 1993, federal investment in salinity control in. the Grand Valley 

totaled over $123 million. 25 As a result, annual salinity additions from the Grand Valley are 

estimated to have been reduced by .85,766 tons.26 Is this a good investment? 

Unsurprisingly, opinions vary considerably. Though estimates of actual damages from salinity 

vary widely, some believe that more has been spent in the Grand Valley on salinity control 

25 Personal communication from David Trueman, Bureau of Reclamation, Upper Colorado Region, Salt Lake 
City, Utah, Oct. 28, 1994. 

26 Id. The on-fann efforts supported through the Soil Conservation Service are estimated to have produced 
salinity reduction of 61,500 tons per year. Salinity Update, March 1994, at IS. 
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than can be justified. 27 Indeed, it is hard to justify much of the now more than $_ that bas 

been spent on salinity control in the Colorado River on a strictly economic basis.28 ~ 

Nevertheless, the salinity control program has permanently changed irrigated 

agriculture in the Grand Valley. The opportunities to modify long-standing practices in a 

manner that reduces the need for the historical level of diversions are now well understood. 

Improvements made to date prove that lands in the Grand Valley can be irrigated with less 

overall demand on the Colorado River. Not smprisingly, in an era of growing demands for 

water, those who would ~e to enjoy the benefits of this Colorado River water are lining up. 

First in line after the irrigators themselves are upstream junior water rights and those wanting 

more water in the 15-Mile Reach for endangered fish. 

v. 

The west slope of the Rocky Mountains in Colorado is one of the great "water holes" 

of the West. 29 Moist air coming from the west struggles to hurdle the vertical banier of 

these mountains, leaving behind large amounts of precipitation in the process. Particularly the 

wintertime snowfalls provide the source for much of the spring and summer surface flows in 

the many river and streams that are part of the Colorado River Basin. Many interests compete 

to claim these valuable flows of water, both within Colorado and in other, downstream states. 

Except for irrigation in the Grand Valley, economic water uses within Colorado's West 

Slope were slow to develop. An early major claim that is still of great importance today is 

27 Richard L. Gardner and Robert A. Young, "An Economic Evaluation of the Colorado River Basin Salinity 
Control Program," 10 Western J. of Agricultural Economics 1 (1985); Richard L. Gardner and Robert A. Young, 
"Assessing Strategies for Control of lnigation-Induced Salinity in the Upper Colorado River Basin," 70 American J. 
of Agricultural Economics 37 (1988). 

In March 1994, the Bureau of Reclamation requested comments from the public about the salinity control 
program. Most of these comments were supportive of continuing the program, but several raised questions about a 
number of aspects of the program, including the Grand Valley Unit. See, e.g. Letter to Mr. Charles A. Calhoun from 
Glen A Miller, April 22, 1994; Letter to Charles A. Calhoun from Ruth P. Hutchins, April 27, 1994. 

21 Memorandum from Robert A. Young to Salinity Control Program Review, April 21, 1994. 

29 See Dan Tyler, The Last Water Hole in the West (1992) (hereafter "Tyler") • 
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the diversion of up to 1,250 cfs of water from the Colorado River in the vicinity of Glenwood 

~ Springs to generate hydroelectric power at the Shoshone Power Plant. Originally known as 

the Glenwood Power Canal and Pipeline,. this plant holds a 1905 priority water right for year­

round operation. The size, seniority, and year-round nature of this water right cause it to 

dominate man32ement of water in the Upper Colorado River. 

~· 

~ 

Transmountain diversions, moving water out of the Colorado River Basin to the Front 

Range of Colorado, are the other major factor dominating use of Colorado River water in 

Colorado. Early transmountain diversions were relatively small in size and served to bolster 

water supplies for inigation ·users.30 The City of Denver through its Denver Water Board 

constructed the fir• large-scale transmountain diversion project taking water out of the 

Colorado River Basin.31 Piggybacking on the construction of the Moffat Tunnel under the 

Continental Divide to provide direct rail service west from Denver through the mountains, the 

Denver Water Board ·brought water from the Fraser River, a tributary of the Colorado, 

through the "pioneer" bore for the Moffat Tunnel beginning in 1936. In the 1930s, Denver 

began construction of the Williams Fork system by which water from this drainage was 

brought to the Front Range. 

Beginning in 1938, the Bureau of Reclamation began construction of the Colorado-Big 

Thompson Project. 32 The water supply for this major federal project was to be the Colorado 

River Basin, while the water use would occur on already irrigated lands in ~e northern 

portion of the Frant Range. Completed in the late 1950s, as much as 310,000 acre-feet of 

water per year can be diverted from the collection system on the West Slope through the Alva 

B. Adams Tunnel for use on the Front Range. 

Then, in the 1950s, Denver began construction of what is now its major source of 

water supply from the West Slope - Dillon Reservoir. With a storage capacity of about 

250,000 acre-feet, the reservoir impounds the Blue River at the town of Dillon. Up to _ 

30 Robert Follansbee, Upper Colorado River and Its Utilization, Water Supply Paper 617, United States 
Geological Survey (1929) at 49. 

31 James L. Cox, Metropolitan Water Supply: The Denver Experience (1967) (hereafter "Cox"). 

32 Tyler at • 

15 



acre-feet per year of water is moved through the Harold D. Roberts Tunnel to the Front 

Range. 

In 1he 1960s, the Bureau of Reclamation constructed the Fryingpan-Arkansas 

Project.33 This project was expected to bring about 72,200 acre-feet of water per year from 

the Fryingpan River on the West Slope to the Arkansas Basin.34 Between 1982 and 1992 

actual annual diversions averaged 53,500 acre-feet.35 

The City of Colorado Springs has built two significant transmountain diversion 

.projects moying water out of the Colorado River Basin to the Front Range. The first was on 

the Bl~e River. In 1993 the yield of this system was 11,658 acre-feet.36 The Homestake 

Project which collects West Slope water out of the Eagle River drainage provided 25,900 

acre-feet to the Colorado Springs water supply in 1993.37 

Only in about the last 25 years have consumptive water uses on the West Slope of 

_. Colorado begun to increase significantly. In the late 1970s, the long-anticipated development 

of the oil shale industry at last appeared ready to become a reality. Companies engaged in 

this development aggressively pursued rights to the substantial quantities o( water expected to 

be needed in support of this apparently massive industry. 38 These interests now are 

concerned with protecting the potential value of these rights, pending their future use - either 

in oil shale or, more likely, for other purposes. 

Almost unnoticed in the boom (and bust) of oil shale development was the more 

gradual but significant growth occurring in many parts of the West Slope related to its scenic 

and quality-of-life attractions as well as its expanding recreational economy. The town of 

Aspen led the way, followed by Vail, Steamboat, Telluride, and a collection of areas in 

33 Frank Milenski, In Ouest of Water (1993). 

34 Bureau of Reclamation, Water Management ofthe Arkansas River, Preliminary Draft, 10/5/93 at 2. 

35 ld. 

36 Personal communication from Philip C. Saletta, Supervising Resource Engineer, Colorado Springs Utilities, 
November 2, 1994. 

37 ld. 

31 Colorado Energy Research Institute, Water and Energy in Colorado's Future (Westview Press 1981). 
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~ 
Summit County. The brand new town of Battlement Mesa, constructed to house employees of 

the oil shale industry, transitioned remarkably easily to a retirement community. Growing 

needs for water in support of the expanding urban and tecreational areas of the West Slope as 

well as for significant new uses such as snowmaking in the wintertime are making West Slope 

interests major players (in addition to those in the Grand Valley and those making 

transmountain diversions) in decisions respecting uses of Colorado River Basin water. 

Demands for water in the Grand Valley have an important influence on water uses in 

the Upper Colorado River Basin. Efforts by the Orchard Mesa Irrigation District (O:MID) to 

obtain a water court decree for operation of what is called "the check" illustrate well the 

nature of this influence. Water for lands within O:MID is diverted at the Roller Dam, 

siphoned under the river, and moved through the power canal to the pumping plant where it is 

lifted up onto the mesa. The four hydraulically-driven pumps use about 272 cfs of water to 

pump 171 cfs of water used for irrigation.39 The 272 cfs normally returns directly to the 

Colorado River through the plant tailrace. In addition, Public Service Company of Colorado 

constructed a hydroelectric generating facility at this location in 1933. Capacity constraints in 

~ the Grand Valley Project diversion system limit the operation of the power plant during the 

peak irrigation season to a maximum of 310 cfs.40 

~ 

In 1926, the Grand Valley Project installed a radial gate "check" at the point where the 

tailrace enters the river and built a bypass channel allowing water to enter the Colorado River 

at a point about 100 yards further upstream. Motivation to build and operate this system 
\ 

came from the need to meet the senior priority of the GVIC system whose headgate is 

immediately above the point where the pumping plant tailrace joins the Colorado River. 

Thus, without the check in operation, return flows from the tailrace are not available to 

GVIC. During the late part of the irrigation season whe~ natural flows of the river are low, 

the senior call of GVI C could reduce diversions at the Roller Dam. [insert figure showing the 

check about here] 

39 Robert E. Norman, Grand Valley Water Management Study: A Carrot or a Hammer? 1993. 

40 !!bat_. 
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The ability to operate the check allowed the Grand Valley water users to work 

collectively to insure the availability of up to 2,260 cfs during the irrigation season at the ~ 
Cameo Gauge (the "Cameo Call") even though the nine separate water rights have priorities 

ranging from 1882 to 1918. In the debate surrounding construction of the Colorado-Big 

Thompson Project, West Slope interests demanded "compensatory storage" to protect existing 

and future consumptive water uses in their area. 41 Green Mountain Reservoir, constructed 

•. on the Blue River near Kremmling, was added to the project to meet this demand. Senate 

Document 80, prepared in 1937 to accompany legislation authorizing the Golorado-Big 

Thompson Project, called for Green Mountain Reservoir to have a capacity of 152,000 acre­

feet, with 52,000 acre-feet dedicated to "replacement" of water diverted out of the basin and 

100,000 acre-feet for "power purposes" (to operate a hydroelectric power plant at the dam 

with the revenues going to help pay the cost of the project). Senate Document 80 specifically 

directed use of the 52,000 acre-feet as necessary to meet the 1,250 cfs diversion right of the 

Shoshone Power Plant; the 100,000 acre-foot pool also was to be available for meeting 

·.. "existing irrigation and domestic appropriations of water, including the Grand Valley 

Reclamation project. .. " as well as future domestic and irrigation uses in western Colorado.42 

Releases of Green Mountain water provide a critical part of the late season irrigation 

supply in the Grand Valley. Operation of the check reduces the amount of water that must be 

released from Green Mountain by enabling GVIC to meet its full demands (including its more 

junior 120 cfs right) with power return flows from Orchard Mesa. Even so, in the drought 

year of 1977, 66,000 acre-feet of water was released from Green Mountain to meet existing 

West Slope uses. 

For many years, the Denver Water Board contested operation of Green Mountain 

Re8ervoir because it was perceived to threaten the yield from Dillon Reservoir. 43 As the 

consequence of a long series of court cases and negotiations, Green Mountain is recognized to 

hold a 1935 priority to store 160,000 acre-feet while Dillon Reservoir and the Roberts Tunnel 

41 Tyler at 51. 

42 Senate Document 80 at 3. 

43 This story is related in considerable detail in Tyler. 
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hold a 1946 priority (a storage right of 252,678 acre-feet and a direct flow right of 788 cfs). 

~ Thus Green Mountain has a better legal right to Blue River water than Dillon. The parties 

also agreed, however, that Denver could use its storage on Williams Fork to release water to 

the Colorado River in exchange for Blue River water it could store in Dillon. More recently, 

Denver helped finance construction of the Colorado River Water Conservation District's 

Wolford Mountain Reservoir on Muddy Creek, north of Kremmling. Denver will use its 

share of the yiel~ of Wolford Mountain as releases to substitute for Green Mountain water it 

stores in Dillon Reservoir and transports to the Front Range. 

In the efforts to settle the Orchard Mesa Check case, three interests have emerged as 

those potentially most affected: the so-called "preferred beneficiaries" of Green Mountain 

water, the Green Mountain contract water users, and the oil shale interests.44 Preferred 

beneficiaries are those West Slope users with water rights that were diverting water by 1977 

- considered to total 66,000 acre-feet of water. Contract users are those holding contract 

rights for delivery of water out of Green Mountain. About 10,000 acre-feet of water has been 

committed to date out of a designated pool of 20,000 acre-feet in Green Mountain. Oil shale 

interests generally hold junior conditional water rights with an appropriation date of 1955 or 

later. 

Orchard Mesa is seeking approval to operate th~ check only as necessary to meet the 

senior GVIC right of 520 cfs, not the "enlargement" of about 120 cfs with a priority date 

junior to that of Orchard Mesa. In the 1980s, Orchard Mesa determined that the added 

e~enses of operating the check only made sense when it was legally required to do so, and 

the Colorado State Engineer agreed that OMID was not obligated to operate the check in 

other circumstances. Studies indicate, however, that operation of the check reduces the need 

for releases from Green Mountain Reservoir by as much as 30,000 acre-feet in a dry year.45 
. . 

Water uses in the Grand Valley affect upstream uses in the Colorado River Basin. 

Compensatory storage facilities for two Bureau of Reclamation projects, Green Mountain 

44 Personal communication from Glenn Porzak, Attorney, Holme Roberts & Owen, December 19, 1994. 

45 Colorado River Water Conservation District, Proposed Solution to the Orchard Mesa "Check" Problem, Draft, 
9/22/88. 
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Reservoir and Ruedi Reservoir, help offset the depletive effects of the transmountain 

diversions out of the Colorado River Basin by these projects. The depletive effects of 

Denver's large-scale transmountain diversions are offset somewhat by releases from the 

Williams Fork and, now, the Wolford Mountain systems. Nevertheless, in a river with a 

native yield that substantially exceeds existing consumptive uses, there are many holding 

water rights who believe they would benefit from a reduced call from the Grand Valley. 

These interests certainly would favor reduced diversions in the Grand Valley, but they would 

prefer that the reduced diversions simply return to the river and become available to help 

supply the rights of junior appropriators. 

VI. 

Once, not so long ago, there lived a minnow in the Colorado River that grew up to six 

feet long and weighed as much as 80 to 100 pounds. That minnow, the Colorado squawfish, 

still inhabits the basin. But now it is an endangered species, occupying about 25 percent of 

its original habitat in the Colorado River and its tributaries. The largest of these fish today 

reach no more than half their original size. The squawfish and three other species native to 

the Colorado - the humpback chub, the bonytail chub, and the razorback sucker, thrived in a 

habitat that has been called by Philip Fradkin "A River No More".46 In its "untamed" form 

as experienced by Major John Wesley Powell and his crew in their remarkable journeys down 

the Colorado in the 1870s~ flows in the Colorado River peaked with the spring runoff- often 

flooding over its banks and scouring out its channel - and then declined slowly during the 

summer months. Sediment loads from the many tributaries feeding ftte river made the water 

turbid and brown-colored, particularly as the snowmelt dissipated. As the currents slowed and 

the air temperatures heated up in the river canyons, the water wanned. 

Fradkin called the Colorado '~A River No More" because of the dramatic changes 

wrought by the construction of ten major dams within the basin during the past 80 years by 

the Bureau of Reclamation. These dams capture and sto~e the peak spring flows. Flooding in 

46 Philip Fradkin, A River No More: The Colorado River and the West (Knopf 1981 ). 
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the Colorado River basin now is an infrequent, though occasionally still spectacular, event. 

~ The dams transform the river, in many segments, into a series of lakes. As the sediment­

loaded water backs up behind a dam, the· sediments tend to drop out. While the surface area 

·· of the reservoir is exposed to the sun, the underlying waters are not. Thus water released 

from the reservoirs, drawn from this lower level, tends to ·be. considerably clearer and colder 

than native river flows. Moreover, dams create insurmountable barriers to migration, 

effectively segmenting the river and potentially closing off access to spawning and rearing 

areas. Colorado River dams have created highly desirable trout habitat, and large numbers of 

introduced species of trout and other fish now reside in the river. Good habitat for trout, 

however, is not good habitat for fishes native to the river such as the Colorado squawfish- a 

fact underlined by the precipito~ decline of these species since water development began 

during this century. 

The Colorado squawfish was listed as an endangered species in 1967. Despite more 

than 25 years of study since that time, the biological requirements for recovery of the 

squawfish still are not fully understood. What is known is that the squawfish has entirely 

disappeared from the lower Colorado River basin, occurring now only upstream of Glen 

Canyon Dam.47 Spawning occurs between July and September and appears to be closely 

linked to water temperature (which must reach or exceed 20 degrees C.). Eggs are deposited 

in coarse cobble beds that must be relatively free of sediments. Hatching and survival of the 

larvae are most successful under conditions where the water temperatures are even warmer. 

Upon hatching, the larvae apparently drift downstream, seeking backwater areas out of the 

river's current. In the fall and winter, the squawfish search out pools and other deepwater 

areas. Colorado Squawfish can migrate considerable distances - in one case, a documented 

distance of nearly 200 river miles between April and September. 

In 1973, Congress passed the Endangered Species Act which, among other things, 

directed the Secretary of the Interior to develop and ~plement "recovery" plans for listed 

47 This discussion is taken largely from the Biological Opinion for the Muddy Creek Reservoir Project, Graild 
County, Colorado, Feb. 7, 1990, U.S. Fish and Wildlife Service. 
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threatened and endangered species.48 The U.S. Fish and Wildlife Service formed the 

Colorado Squawfish Recovery Team in 1975 and expanded the scope of the effort to include ...J 
all endangered fish~s in :the upper basin in 1976.49 The energy boom in the late 1970s 

prompted a flurry of proposed water development projects in the upper basin, requiring the 

Fish and Wildlife Service to consider the effects of this water development on recovery of the 

list~d fishes. According to Wydoski and Hamill, "[b ]y 1984 the USFWS had issued nearly a 

hundred biologi~ opinions, concluding that the site-specific cumulative effect of water 

developmen~ and depletions was likely to jeopardize the continued existence of endangered 

Colorado River fishes."50 The opinions, however, also proposed "reasonable and prudent 

alternatives" which, if implemented, would allow water development to go forward. In 

general, the "alternatives" included support for the activities of the recovery program and a 

. suggestion that, so long as recovery was proceeding, so too could water development. In 

1987, this approach was formalized in the "Recovery Implementation Program for Endangered 

Fish Species in the Upper Colorado River Basin." 

As revised in 1993, the program contains seven elements, estimated 
0 

to require funding 

of as much as $134 million between 1994 and 2004.51 First, the instream flow needs of the 

fishes are to be identified and protected. Second, important habitat areas are to be restored 

and managed. Third, the adverse effects of nonnative fishes are to be reduced. Fourth, the 

genetic resources of the species are to be protected and managed. Fifth, monitoring and 

research are to be conducted as necessary to support recovery efforts. Sixth, education of the 

public is to be pursued through an active program of information dissemination. And seventh, 

overall planning and coordination of recovery program activities are to be pursued, as is 

obtaining adequate funding support. ·Participation in the Recovery Implementation Program 

41 16 U.S. C. § 1S33 (f). 

49 Richard S. Wydoski and John Hamill, Evolution of a Cooperative Recovery Program for Endangered Fishes in 
the Upper Colorado River Basin, ch. 8 in D at 132. 

50 ld. at 133. 

51 
0 U.S. Fish and Wildlife Service, Section 7 Consultation, Sufficient Progress, and Historic Projects Agreement 

and Recovery Action Plan-Recovery Implementation Program for Endangered Fish Species in the Upper Colorado 
River Basin, Oct. IS, 1993. 
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includes, in addition to the Fish and Wildlife Service, representatives from the Bureau of 

Reclamation, from the states of Colorado, Utah, and Wyoming, from the water user 

community, and fr~m the environmental community. 

The Upper Colorado River is important habitat for the Colorado squawfish. At 

present, the upper limit of the habitat is the Grand Valley - apparently because of 

obstructions in passage presented by the diversion dam for the Grand Valley Irrigation 

Company canal, an old diversion dam for the Price-Stubb Ditch, and the Roller Dam for the 

Grand Valley Project. Relatively large numbers of squawfish have been found in the IS-Mile 

Reach, and the area has been identified as a "suspected Colorado squawfish spawning area." 

Consequently, the .l_S-Mile Reach has been a "focal point" of recovery efforts. 52 

For reasons that are not entirely Wlderstood, successful spawning by the Colorado 

squawfish is closely correlated with significant spring runoff periods. Possible explanations 

include the flooding of adjacent areas into which the squawfish move for feeding and 

warming prior to spawning, and the cleansing of gravel substrates utilized for egg incubation. 

Irrigation diversions for the Grand Valley markedly reduce flows in the IS-Mile Reach, 

potentially limiting access to adjacent backwater areas and limiting the flushing effect of the 

remaining flows. These effects are most pronounced during the months of July to September 

when diversions are the highest (and as flows naturally decline). 

Efforts are being made to improve streamflows through the 1S-Mile Reach. The Fish 

and Wildlife Service recommends flows in this stretch of between 700 and 1,200 cubic feet 

per second (cfs) during July, August, and September, with a 600-cfs floor in especially dry . 

years. An analysis of historiCal flows in the reach suggests that an additional 47,000 acre-feet 

of water ·is needed to support this minimum flow objective. 53 The frrst increment of water to 

~eet this need came from Ruedi Reservoir, a feature of the Fryingpan-Arkansas Project 

constructed by the Bureau of Reclamation on the Fryingpan River. This reservoir provides 

"compensatory storage" to offset the depletive effects of water removed the West Slope of 

52 ld. at 17. 

53 U.S. Bureau of Reclamation, Study of Alternative Water Supplies for Endangered Fishes in the "IS-Mile 
Reach" of the Colorado River, January.J992 at 4. 
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Colorado for use in the Arkansas Valley on the Front Range. Water stored in Ruedi is not 

yet fully contracted to users on the West Slope, and the Bureau of Reclamation agreed in ~ 

1990 to release 5,000 acre-feet per year to enhance flows in ~e 15-Mile Reach, and 

committed an additional 5,000 acre-feet in four years out of five based on changes made in 

the operation of the reservoir. In 1991, the Bureau committed an additional 10,000 acre-feet 

from Ruedi. 

A 1992 study by the Bureau of Reclamation examined additional sources of water 

. potentially available for enhancement of flows in the IS-Mile Reach. 54 These sources 

included unallocated storage .in Green Mountain Reservoir and Ruedi Reservoir, purchase and 

transfer of agricultural water rights, and improving the efficiency of water use within the 

Grand Valley. The least-cost alternatives identified in the study involved changes in the 

Grand Valley. 

vn. 

There is nothing particularly mysterious about how to reduce diversions of water for 

irrigation in the Grand Valley without necessarily reducing the amount of land growing 

irrigated crops. The GVIC Canal and the Government Highline Canal both are gravity 

systems, designed to run a bank-full quantity of water essentially throughout the irrigation 

season. At the headgates of the diversion from the Colorado River, the canal's full capacity 

of water is diverted. The physical capacity of the canal gradually diminishes throughout its 

length, roughly in proportion to the amount of water taken out through the various laterals 

along the way. If all goes according to plan, there is just enough water left in the canal at the 

last lateral to meet the needs of the irrigators. Operation is based on a continuous flow of 

water in the main canal and the laterals from which irrigators can draw at will, up to a 

maximum rate of diversion. It is a simple and relatively inexpensive system, suitable for 

, areas with senior water rights and good water supplies. 
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In such a system, a large amount of diverted water returns to the river never having 

~ been applied directly to irrigation use. It returns directly, through drainage ditches 

constructed specifically to allow spills of water from the ~, as necessary to regulate supply -

and demand in the system. It also returns as outflows from laterals from which not all water 

is diverted at farm headgates. This is the so-called "carriage water," water in the system 

necessary to ensure that the legally entitled maximum diversion rate of water is available at 

all laterals and headgates throughout the .system. Operation of the system depends on this 

water; by design, large quantities of diverted water inevitably return to the river. 

From an irrigation perspective, continuous-flow gravity systems make good sense. 

They are relatively cheap to build and operate, and they serve the needs of the irrigator by 

making available a full supply of water for irrigation on demand. Water that returns to the 

river then is available for diversion and use by other irrigators downstream. 

In the case of the Grand Valley, however, it so happens that the diversions come out 

of the Colorado River above the 15-Mile Reach; most of the return flows do not reappear in 

the river until below this critical stretch. The Fish and Wildlife Service believes real benefits 

would accrue to the fish if diversions could be reduced and streamflows through the reach 

increased. 

In water-short irrigation systems it is common for the water supply to be more actively 

managed. Actual demand for water is likely to be closely monitored. Irrigators may have to 

"order" water in advance of use, and use is limited to the time and amount ordered. 

Deliveries might be carefully measured, and the cost of water tied directly to the quantity 

used (perhaps using "tiered" pricing by which the unit rate increases as total usage exceeds 

specified quantities.) Water use may have to be "rotated" so that it is only available to 

laterals on different parts of the canal system at periodic, scheduled intervals. "Check" 

structures (gates installed in the canal to regulate the flow of water may be used to hold water 

in sections of the canal so that there is enough "head" of water in the canal (the water 

elevation in the canal) to enable diversions into laterals and headgates. There may be 

"reregulating" ponds or reservoirs located at points along the canal so that unneeded water can 

be stored and returned to the canal rather than permanently "spilled" out of the canal through 

drainage ditches or laterals. The canal itself can be lined with some kind of nonporous 
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material to prevent seepage of water. The laterals can be lined, or even converted into pipes, 

to enable more efficient delivery of water. And these improvements are all in addition to, and .J 
separate from, changes that can be made in the on-fann delivery and water application 

systems. 

In fact, as described above, some of these changes already have been made in the 

Government Highline Canal and to laterals within the Grand Valley Water Users Association 

system under the Salinity control program. Much more, however, could be done to this 

system to make it possible to reduce diversions at the Roller Dam. And the GVIC system 

operates little changed from the manner in which it was designed and built more than 100 

years ago. 

The issue is incentives. Who will pay to make the structural and management changes 

that would make it possible to reduce diversions of water from the Colorado River? Federal 

tax dollars and federal hydroelectric power revenues are paying the costs of making 

improvements in the Grand Valley Project to reduce salinity loadings to the river. As it 

happens, many of the changes made to the Government Highline Canal and laterals within the 

GVWUA are the same or similar to changes that would be made to reduce the amount of 

water diverted. The objective is to reduce salt-laden return flows, however, not to reduce 

total diversions from the Colorado River. 

Why should the water users in the GVIC or the GVWUA be interested in reducing 

diversions of water that they have historically depended on to supply their needs? Why 

should they be interested in changing their traditional irrigation practices, in paying higher 

operating and maintenance costs for a more costly system, in perhaps having to pay for the 

water itself? 

One answer might be that they may be legally required to do so. For example, 

upstream water users who are junior in priority might seek a judicial or administrative order 

compelling the reduction of diversions on grounds that the systems are "wasteful" as a matter 

of Colorado law .. [The legal basis for this argument will be explored in Section VIII. below.] 

Or an action might be brought under the Endangered Species. Act on the basis that these 
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diversions are "taking" endangered fishes by severely degrading critical habitat through 

~ inigation diversions during low flow months. 55 

~-

Alternatively, water users in the Grand Valley might be interested in reducing 

diversions if the costs of making the changes necessary to reduce the need for the historical 

amount of water were paid by those who would benefit from the reduced diversions. Thus, 

upstream juniors might be interested in helping to pay the cost of the changes if the benefits 

of a reduced Cameo "call," discussed above, exceeded the costs. Those desiring additional 

upstream water develop~ent might be willing to provide financial assistance if, either directly 

or indirectly, the reduced diversions would help to make possible more development For 

example, increased· flows in the IS-Mile Reach that would help to assure recovery of the 

endangered fishes presumably would make additional upstream water use possible. The State 

of Colorado might want to invest state funds in a program that would upgrade inigated 

agriculture in the Grand Valley ~e helping to address the needs of endangered fishes. 

Finally, the U.S. Congress might be interested in investing federal funds to help remedy the 

adverse environmental effects of a federal reclamation program by improving valuable habitat 

for endangered fishes, and the U.S. Fish and Wildlife Service might wish to invest funds from 

the Upper Colorado River Recovery Program to increase flows through the IS-Mile Reach. 

In short, there are many reasons to better manage water in the Grand Valley, and 

many interests with reason to invest in that objective. The opportunities to make structural 

and management changes that could reduce the need for the historical levels of water 

diversions are considerable, opportunities in addition to those possible through retirement of 

irrigated land and direct transfer of the water. It even seems possible that the money needed 

to make the changes would be available. The major limitation standing in the way of 

pursuing these opportunities is legal uncertainty concerning the status of the water that would 

be "saved" from diversion by ~aking the changes. We turn next to this central issue. 

vm. 

55 Federico Cheever, "An Introduction to the Prohibition Against Takings in Section 9 of the Endangered Species 
Act of 1973: Learning to Live with a Powerful Species Protection Law," 62 U. Colo. L. Rev. 109 (1991). 
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An appropriative water right gives the holder a legal sanction to divert a maximum 

flow of water at a particular point of diversion for a described use at a specified location. ~ 

Water rights are established under state law, and their~ is governed by state law as well. 

The date when a water right is established - the priority date - is sometimes described as 

the most essential element of the right because it determines who gets to take water from a 

source when there is not enough to satisfy all valid appropriations. 56 The most senior users 

get to divert up their maximum rate of entitlement as long as the flow in the stream is 

sufficient. Junior users may not take any water if to do so would deprive a senior user of any 

part of its diversion right. Water rights must be used for beneficial purposes and in amounts 

reasonably necessal! to achieve those bene~cial purposes. A water right is a propex:ty right 

and may be sold or otherwise transferred to another holder. Its use may changed in purpose 

or place or point of diversion, so long as there is no injury to other water rights. 

The water rights from the Colorado River for uses in the Grand Valley are listed and 

described in Table 1. The most senior of these rights is that held by the Grand Valley 

Irrigation Company. Collectively, these rights are sufficiently senior on the Colorado River 

that they can demand the availability of up to 2,374 cfs of water at the Caineo gauge in 

BeDeque Canyon during the irrigation season. 57 [How often do they place a call on the ~ 
river?*] In [*many][*some] years this flow would not be available in the Colorado River at 

Cameo in the summer irrigation months if it weren't for the senior status· of the Grand Valley 

water rights. Upstream water users with rights junior to the Grand Valley rights would be 

prevented from diverting any time the flows at Cameo go below the amount demanded under 

the call if water were not released from Green Mountain Reservoir. 

Assuming changes were made that reduced the need for the historical levels of 

diversions into the Grand Valley from the Colorado River, the question is what would be the 

legal status of the "saved" water. Does its use remain tinder the control of the original 

diverter, or does the water simply return to be stream to be allocated by the priority system to 

56 Navajo Development Co. v. Sanderson, 655 P.2d 1374 (Colo. 1982). 

57 Steve Miller, Inigation Water Salvage Issues in the Grand Valley of Colorado, Colorado Dep't ofNatural 
· Resources, Water Conservation Board, January 9, 1992 (Final draft) at 6. 
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junior appropriators? Does it make any difference whether the water right is held by the 

~ United States for a federal reclamation project? If, at least initially, the saved water is 

regarded as still legally available to the original appropriator, are there Iimitatio~ on what the 

appropriator may do with this water? These questions are considered next. 

A. 

Analysis of a legal problem often involves the dissection of the subject matter into a 

number of pieces. Here, .for example, to determine who has legal control .over any saved 

water it is useful to consider first what the legal right to divert water entails and to further 

identify the legal status of the diverted water as it moves through the delivery system, is 

applied to direct use, and returns to a place where it is available to be taken and used by 

others. As already stated, an appropriative water right gives legal sanction to divert or 

withdraw, up to a maximum rate, that quantity of water necessary to accomplish the beneficial 

use for which the appropriation is made. The seniority of that right within a particular source· 

of supply (e.g. the Colorado River in Colorado) detennines the ability of the right to take 

from the river the full amount of water necessary to accomplish the beneficial purpose. 

Direct flow water rights for irrigation (rights supplied directly out of the river rather 

than stored in a reservoir) are not described in terms of a volume or total quantity of water 

but in terms of a maximum rate of diversion. Typically, that maximum rate of diversion is 

the diversion capacity of the canal or ditch carrying water to the field, and the ditch is sized 

according to calculations about the number of acres of land to be irrigated and the expected 

"duty" of water: "that measure of water, which, by careful management and use, without 

wastage, is reasonably required to be applied to any given tract of land for such period of 

time as may be adequate to produce therefrom a maxim~ amount of such crops as ordinarily 

are grown thereon. "58 Since soil conditions vary from location to location (some types 

tending to hold water longer while others drain rapidly), the evapotranspiration needs of plants 

vary from crop to crop (alfalfa requires more water than beans), weather conditions change 

from year to year (some years it rains during the irrigation season while, in other years, it is 

51 Fanners Highline Canal and Reservoir Co. v. City of Golden, 272 P.2d 629, _(1954). 
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hot and dry), the duty of water is "not a hard and fast unit of measurement, but is variable 

according to conditions. "59 

Use of water under a water right must be beneficial. Colorado law defines beneficial 

use as "the use of the amount of water that is reasonable and appropriate under reasonably 

efficient practices to accomplish without waste the purpose for which the appropriation is 

lawfully made. "60 A court decree fixes the priority of the right and establishes the maximum 

rate of diversion, but beneficial use represents the ultimate "measure" of the right. Again, 

beneficial use is not a precisely measured quantity but is a reasonable amount of water under 

the specific circumstances of use. Just as the duty of water varies from crop to crop, soil type 

to soil type, weather condition to weather condition, so too does ~neficial use. 

Beneficial use is reasonable use "without waste." Numerous Colorado cases make this 

point. 61 Thus in 1908, ·the Colorado Supreme Court stated: 

The law contemplates an economical use of water. It will not countenance the 
diversion of a volume from a stream which, by reason of loss resulting from 
the appliances used to convey it, is many times that which is actually consumed 
at the point where it is utilized. Water is too valuable to be wasted, either 
through an extravagant application for the purpose appropriated or by waste 
resulting from the means employed to carry it to the place of use. 62 

And, in 1981, the Court stated that " [a ]n implied limitation is read into every decree 

adjudicating a water right that diversions are limited to an amount sufficient for the purpose 

for which the appropriation was made, even though such limitation may be less than the 

decre~d rate of diversion. "63 Moreover, a Colorado statute explicitly directs the division 

60 Colo. Rev. Stat. §37-92-103(4) (1990). 

61 See Steven J. Shupe, "Wasted Water: The Problems and promise of Improving Efficiency Under Colorado 
Water Law, " in Tradition. Innovation and Conflict: Perspectives on Colorado Water Law (L. MacDonnell, ed. 1986) 
at 91-98. 

62 Town ~f Sterling v. Pawnee Ditch Extension Co., 94 P. 339, 341 (Colo. 1908). 

63 Rominicki v. Mcintyre Livestock Corp., 633 P.2d 1064, 1067 (Colo. 1981). 
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engineer to "order the total or partial discontinuance of any diversion in his division to the 

~ extent that the water being diverted is not necessary for application to a beneficial use. "64 

In 1968, the Colorado Supreme Court first articulated the "maximum utilization" 

doctrine in a case involving attempted regulation of groundwater use. 65 The Court suggested 

that traditional notions of "vested rights" might have to give way to meet the larger need for 

full utilization of the state's limited water resources.66 In particular, the Court noted that 

"the right to water does not give the right to waste it. "67 

As discussed, it is physically possible to irrigate the same acreage in the Grand Valley 

while diverting less water. Does this mean that the existing inigation systems in the valley 

are wasting water? . First, it would be necessary to determine that .historical water use 

practices utilized in the Grand Valley are not reasonable. There is little guidance under 

Colorado law for evaluating reasonably. efficient irrigation practices. Indeed there are no 

reported cases in which a court has been asked to examine a decreed water right and to 

evaluate its diversion right because of alleged inefficient irrigation practices. 

There are Colorado cases, however, in which the historical means of diversion utilized 

by a water user have been challenged by a subsequent appropriator as unreasonable. For 

example, in Citv of Colorado Springs v. Bender,68 a would-be groundwater developer 

challenged the right of a senior groundwater user in the same aquifer to continued use of his 

shallow well. The Colorado Supreme Court recognized the value of allowing more complete 

utilization of the groundwater but limited the duty of the senior appropriator to "whether he 

has created a means of diversion ... which is reasonably adequate for the use to which he has 

historically put the water of his appropriation."69 If so, then actions by the junior that would 

64 Colo. Rev. Stat §37-92-502(2)(a)(1990). 

65 Fellhauer v. People, 447 P.2d 986 (Colo. 1968). 

M ld. at 994. · 

67 ld. 

61 366 P .2d. 552 (Colo. 1961 ). 

69 ld. at 556. 
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require improvements to be made so that the senior can continue to receive his appropriation 

"should be decreed at the expense of the junior appropriator, it being unreasonable to require ~ 

the senior to supply such means out of his own financial resources. "70 Any legal obligation 

to make improvements to one's "reasonably adequate11 means of diversion must be evaluated 

in relation to the "reasonable economic reach" of the diverter. 

In a world of increasingly competitive demands for limited water supplies, there is 

good reason to expect all water users to make only as much use of th~ water resource as is 

necessary for the purpose of use. An important J)olicy question concerns the means by which 

this objective is to be achieved. Should water users be expected to change and improve water 

use practices as the_ technology and management skills to do so become known and available? 

Is this limited by some economic means test or by a cost/benefit evaluation? Or are practices 

to ~?e evaluated in relation to when they were installed and to what is customary among other 

comparable water users? 

Aside from the broad proscription against waste, Colorado law simply does not help to 

answer these questions. The beneficial use requirement by itself seems too general to have 

meat$g except in the most egregious cases of waste, and the dearth of cases applying this 

standard to evaluating water use practices supports this view. Moreover, beneficial-use under 

existing water rights must be determined on a case-by-case basis. Even assuming that 

irrigation practices under one set of facts are found to be unreasonable, what does this mean 

for other, somewhat different irrigation practices? 

Nevertheless, there is value in the beneficial use requirement. Particularly if applied 

so as to require a contemporaneous standard, it puts water rights holders_ on notice that their 

rights to· water remain subject to a continuing obligation to use only so much water as is 

necessary so that others may enjoy its benefits. As water, in many settings, becomes in 

higher and higher demand and therefore more valuable, ·there may come a time when a broad­

based administrative program for requiring certain minimum standards for existing water uses 

.. will make sense. For new uses, that time is already here. 

32 



·Unfortunately there is absolutely no incentive under existing law for appropriators to 

~ invest in improvements that would reduce the amount of water that they presently divert and 

use. Indeed, if anything, the incentives are quite the reverse: to divert as much water as the 

water right allows because of the infamous "use-it-or-lose-it" requirement of prior 

appropriation law. 71 Under current Colorado law, an appropriator can benefit from changing 

his historical manner of operations only (1) by foregoing some or all of his previous use in 

order to transfer that use; (2) by "salvaging" water that had been diverted but lost to use; and 

(3) by more completely utilizing diverted water in a manner contemplated .under the original 

appropriation. We discuss these options next. 

~· 

~ 

B. 
Irrigation water is diverted into a canal or ditch for the purpose of providing the 

moisture needed to grow field crops. In the process, some of the water evaporates; some is 

lost to seepage into the ground; some is lost to the transpiration needs of non-crop vegetation; 

some is needed just to carry the water to the crops. Measured on the basis of the amount of 

water actually consumed by crops compared to the amount of water diverted, inigatiori 

efficiency of surface diversion systems in the West is probably less than 50 percent. 72 That 

is, less than half of the water diverted from streams in the West for irrigation is actually 

directly used by the crops themselves. 

One way· to increase the efficiency of use is to change the water use to a higher value 

one. The use of an appropriative water right· can be changed, while maintaining the same 

priority, so long as other water rights are not harmed. 73 In general, the existing use must 

cease for the new one to be allowed. To assure the absence of injury, it is customary to limit 

the new use to the req~ent that it not result in a net. increase in depletion of water to the 

71 George W. Pring and Karen A. Tomb, "License to Waste: Legal Baniers to Conservation and Efficient Use of 
Water in the West," 2S Rocky Mt. Min. L. lnst. 25-1 (1979). 

72 Interagency Task Force, U.S. Dep't of the Interior, U.S. Dep't of Agriculture, and U.S. Environmental 
Protection Agency, "Irrigation Water Use and Management" (1979). 

73 Lawrence J. MacDonnell, "Changing Uses of Water in Colorado: Law and Policy," 31 Ariz. L. Rev. 783 
(1989). 
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stream from that e~enced under the original use. Protection of the stream flow conditions 

relied on by other appropriators also requires consideration of the timing of flows. Thus, 

traditional return flow patterns relied on ·by other irrigators may have to be maintained. As a 

shortb8nd, it is customary to think of a water transfer as involving that portion of the water 

historically diverted that was physically consumed (historical consumptive use) and therefore 

never available to downstream appropriators. 

Water transfers are a valuable means by which some portion of existing water uses can 

be changed ~ meet new demands. Uses that can afford to go through the expensive . 

procedures required to mak~ a change of water right will necessarily be ones that value water, 

in an economic sense, higher than those presently using the water. Since water transfers are 

effectively limited to the historical consumptive use, however, they do not provide an 

incentive to improve water use efficiency by reducing the amount of diverted water needed to 

provide the original consumptive use. 

A second option potentially available to an appropriator is to "salvage" water that has 

been diverted but subsequently lost to beneficial use. For example, phreat~phytes such as 

willows or cottonwood trees may have grown up along irrigation ditches, along the margins of ,.) 

fields, or along the drainage ditches carrying water back to a stream. These phreatophytes 

consume water in their transpiration process, just as crops in the fields do. Removal of 

phreatophytes would eliminate this consumptive use of water, making it available for use by 

others. 

Discussion of salvaged water in Colorado has been confused by failure to distinguish 

between salvage of water already diverted from the stream versus salvage of water outside the 

appropriation system. In the 1970s and 1980s, there were a series of schemes in Colorado 

attempting to claim a right to water based on reducing C?_r eliminating consumptive uses of 

water occurring naturally in the hydrologic cycle. The first involved a plan to cut down 

cottonwood trees and other phreatophytes growing along the Arkansas River in order to claim 

a water right for the consumptive use that was eliminated. 74 Since this water was not 

available to other appropriators, it was argued that the water right should have a priority date, 

74 Southeastern Colorado Water Conservancy District v. Shelton Fanns, Inc., S28 P.2d 1321 (1978). 
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in effect, senior to other water rights, rather than one based on the time salvage occurs. A 

second scheme involved elimination of certain ancient peat moss marshes to claim a water 

right to the quantity of water consumed." A third approach proposed cutting do~ 

evergreen trees to gain a water right to the quantity of water ·that had evaporated from the 

snowfall that accumulated on the tree branches. 76 

The Colorado Supreme Court struck down all three of these schemes. Ultimately, the 

Court noted, these proposals "add nothing new; what was there was merely released and put 

to different use .... To grant appellees an unconditional water right therefor would be a 

windfall which cannot be allowed."" The fundamental problem with this kind of water 

salvage is that it seeks to claim a water right where there had never been a water right before, 

a right that would, in effect, be more senior than all other existing water rights. 

Another specific problem with such schemes, though one not recognized ·under 

Colorado law, is that this kind of salvage program would potentially have devastating effects 

on the natural environment. In the words of the Colorado Supreme Court, "unrestrained self­

help to a previously untapped water supply would result in a barren wasteland. "78 Perhaps 

~ . the Court was implicitly acknowledging in these cases that much of the water proposed to be 

"salvaged" was in fact serving a valuable use and, that granting a super priority right to water 

gained by their elimination, would create a perverse incentive for environmental damage. 

There should be no legal reason why, under Colorado law, an appropriator cannot take 

actions within his irrigation system that would eliminate any undesired consumptive use of 

water and then apply that· salvaged water to intended uses within the system. Following the 

Shelton Farms case involving cottonwood elimination along the Arkansas River, the Colorado 

General Assembly amended its definition of plan for augmentation to preclude the "salvage of 

tributary waters by the eradication of phreatophytes" and "the use of tributary water collected 

75 RJ.A., Inc. v. Water Users Ass'n ofDist. No.6, 690 P.2d 823 (Colo. 1984). 

76 Giffin v. State, 690 P.2d 1244 (Colo. 1984). 

77 Shelton Farms at 1325. 
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from land surfaces which have been made impermeable, thereby increasing the runoff but not 

adding to the existing supply of tributary water."79 Under Colorado law, a plan for ~ 
augmentation is a "detailed program to increase the supply of water available for beneficial 

use .... "80 Thus, a water right for unappropriated water may not be claimed under a plan for 

augmentation by eradicating phreatophytes or by paving land. 

While not as clearly drafted as it could be, in light of the facts in the Shelton Farms 

case, the statutory limitation on plans for augmentation simply restricts salvage schemes 

seeking to appropriate tributary waters, not those seeking to make more complete use of water 

already appropriated. In fact, however, major surface irrigation systems in Colorado and 

elsewhere in the West already keep the growth of phreatophytes along their ditches under 

control. Cottonwood trees may be permitted to grow for aesthetic reasons, but willows and 

brush typically are burned off every spring as part of the general maintenance of the ditch 

system. In general, there is probably not a significant amount of water that can salvaged from 

water already appropriated. 

A third option by which an appropriator may seek to make more efficient use of 

appropriated water under Colorado law is by more fully utilizing water under his dominion 

and control in accordance with his original appropriative .intent. To illustrate, suppose an 

appropriator forms an intent to irrigate 640 acres of land and builds a ditch sufficient in 

capacity to provide water for this purpose. Initially, she only irrigates 320 acres. Eventually 

she irrigates the full 640 acres, thereby fully utilizing the diverted water. She will be 

regarded as having a right to the full extent of her original entitlement even as against other 

water users who initiated their appropriations subsequent to her and prior to her making full 

use of her appropriation. Her senior status depends on her original intent to appropriate -

the existence of a "fixed purpose" to irrigate the full 640 acres. 81 It may also depend. on the 

diligence with which she pursues the accomplishment or the purpose. 

79 Colo. Rev. Stat. §37-92-103(9X1990). 

11 Water Supply and Storage Co. v. Curtis, 733 P.2d 680 (1987). 
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There is some suggestion in Colorado cases that an appropriator has the legal right, 

and perhaps even the duty, to more fully ~ "waste water", water returning to the stream 

on the surface following diversion and use. 82 Certainly the decisions are clear that another 

user cannot acquire a water right based directly on the continuation of a flow of waste water 

from another use. 83 There are few situations, however, in a heavily apPropriated state like 

Colorado that so-called waste water could be captured and reused by an appropriator in a 

manner that increases her consumption of water without depriving another downstream 

appropriator of legally protected streamflows. 

. None of these approaches effectively gets at the question of how best to give an 

appropriator the incentive to make more efficient use of water that. has been historically 

diverted and used. A fourth option, admittedly untested at this point, would be for an 

appropriator to file a plan for augmentation based on a legal theory that would allow the use 

of "saved" water - 'Water historically. diverted and used but no longer needed to accomplish 

the purposes of the original appropriation - to be changed to another use. Such an 

application would be limited by the requirement that. it not cause injury to other water rights 

~ and, of course, that it only be based on rights to water historically diverted and used. 

The applicability of the plan for augmentation provision is suggested by Cache La 

Poudre Water Users Association v. Glacier View Meadows,84 a case holding that water is 

available for appropriation under a plan for augmentation so long as other water rights are not 

injured. It was the potential breadth of this holding that instigated the Shelton Farms case and 

from which both the Colorado Supreme Court and the Colorado General Assembly retreated. 

Nevertheless it is a decision ftrmly premised on the recognition that Colorado must search 

creatively for ways to make the fullest possible use of its limited water resources. It is a 

decision that follows logically from the clarion call of the Fellhauer decision in 1968 for 

12 Tongue Creek v. Orchard City, 280 P .2d 426 (Colo. 19SS). City of Boulder v. Boulder and Left band Ditch 
Co., SS1 P .2d 1182 (Colo. 1976). See also Michael Browning and Steve Bushong, "Ditch Lining: The Water Right 
Issue," The Colorado Lawyer, June 1992, pp. 11SS-S8. 

13 Metro Denver Sewage v. Fanners Reservoir, 499 P.2d 1190 (Colo. 1972). 

14 sso p .2d 288 (1976). 
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"maximum utilization" of Colorado's water resources,85 broadened by the Alamosa-LaJara 

decision in 1983 to the principle of "optimum use" - use that takes account of "all ~ 

significant factors, including economic and environmental co~cerns. "86 

A plan for augmentation is a program for increasing the supply of water available for 

beneficial use by means that do not injure other water rights. Conceptually, anything an 

appropriator could· do that would increase beneficial use of water already diverted and used 

without injury to other water rights should be permissible under a plan for augmentation. 

Thus, if an appropriator is able to make changes in his irrigation water delivery system to 
. . 

increase the usable supply of water without injury to other water rights, a plan for 

augmentation should be obtainable that would provide a decreed right to this. changed use. 

Applied in the Grand Valley setting, this would mean that Grand Valley Irrigation 

Company, or the United States together with the Grand Valley Water Users Association, 

should be able to bring to the Colorado water court a .detailed program by which either or 

both would incorporate changes in their water delivery systems, the amount of water that 

would be saved by this program, the proposed new use(s) of the water, and evidence 

demonstrating the absence of any resultant injury to other water rights, and obtain from the 

court a decree recognizing the new uses with the same priority date as the original right. ~ 
The reason such a decree would be so valuable in the case of the Grand Valley is that 

a substantial amount of water potentially is available for a valuable use that would not cause 

injury to other water rights. As explained, it is physically possible to reduce diversions into 

the two Grand Valley canals and, by making both structural and management changes, 

essentially irrigate the same number of acres of land. Keeping these "saved" diversions in the 

Colorado River would improve flows in the IS-Mile Reach to the benefit of endangered fishes 

that inhabit this area. 

There should be no adverse effects on downstreaM appropriators (as it happens, there 

are very few downstream appropriators on the Colorado River within Colorado anyway). 

- There is some question, however, about whether upstream junior appropriators might be 

15 Fellhauer v. People, 447 P.2d 986 (Colo. 1968). 

16 Alamosa-LaJara Water Users Protection Association v. Gould, 674 P.2d 910, 935 (Colo. 1983). 
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injured by what can seen as a change of use of a water right that is not limited to just the 

consumptive use portion of the right. The no injury analysis focuses on keeping all existing 

appropriators whole· as against changes that would benefit only the one making the change. 

Without question, if the changed use altered stream conditions relied on by the upstream 

appropriators in making their appropriation, such a use would cause injury to these 

appropriators. In this case, upstream junior appropriators established their rights subject to the 

preexisting rights of the Grand Valley irrigators. The "Cameo Call" rights historically have 

required flows of up to 2,260 cfs during the irrigation season at the Cameo gauge, and 

subsequently established upstream rights must have been based on the understanding of the 

senior nature of this call. A continuation of this downstream demand, even if for somewhat 

different purposes than originally established, cannot be regarded as injury to upstream users. 

A desire for clarity concerning this understanding prompted the introduction of 

legislation in the Colorado General Assembly in 199~ and 1993. Sponsored primarily by 

Representative Tim Foster of Grand Junction, the bills introduced the idea of a "plan for 

conservation" by which water saved from historical diversions because of improvements. could 

~· be changed to a new use, so long as no water rights are injured.87 The primary objection to 

the bills was a concern that the conservation incentive would encourage changes in water use 

that would affect return flows relied on by downstream appropriators, and that water users 

would be forced to defend their rights against plans that would inadequately protect them. 

~ 

The fact that such evaluations are made routinely in change of water right cases, and even the 

addition of a provision that would have required the state engineer to screen conservation 

plans to insure that they contained adequate information upon which to evaluate questions of 

injury, failed to satisfy these concerns. 

It is well understood that retmn flows relied on by downstream appropriators cannot 

be altered to the injury of those appropriators, either in quantity or in timing. An 

augmentation plan that would result in such changes would not be permitted under existing 

law. The Grand Valley situation is somewhat unique in that there are essentially no 

11 House Bill 93-1158 is reproduced in Appendix A of "Agricultural to Urban Water Transfers in Colorado: An 
Assessment of the Issues and Options". 
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downstream appropriators (in Colorado). There may be other situations, however, where the 

benefit to be gained from ·the augmentation plan would be simply to increase flows iit the 

stream between the point of diversion and the place. of return flows by reducing diversions. 

Even assuming there were downstream appropriators in Colorado, it would still be valuable to 

increase flows in the 1 S-Mile Reach. 

As a matter of law, it is clear that a senior appropriator not unreasonably using water 

has the right to call to ~s point of diversion up to the full amount of his decreed rate of 

diversion, so long as sufficient water is available in the stream to do so. Incentives are 

needed to encourage the appropriator to consider whether he can meet his needs with less 

water. The clearest such incentive would be for the appropriator to be able to decide the use 

of any water historically diverted and used but that can be saved, so long as the savings can 

be obtained without injury to other water rights. The plan for augmentation provision in 

Colorado water law appears to offer the legal framework within which an appropriator might 

be able to save water and make it available for a new use. 

c. 
The ability to save water in the federal Grand Valley Project and apply it to another 

use may exist on a different legal basis. The Grand Valley Project was built under the 

Reclamation Act of 1902. The United States holds a decreed water right with a 1908 priority 

date to divert 730 cfs from the Colorado River at the Roller Dam to be used on lands within 

what is known as the Garfield Division, and a right to divert 400 cfs during the irrigation 

season and 800 cfs during the nonirrigation season for hydroelectric power generation. The 

Grand Valley Water Users Association, organized under Colorado law to act as the 

contracting entity with the Bureau of Reclamation on ~half of the irrigators in the Garfield 

Division, consists of about 1,300 shareholding users holding 75,000 shares of stock and 

irrigating approximately 23,341 acres. 

The relationship between the U.S. and water users within a federal reclamation project 

exists at several different levels. In many, though not all, reclamation projects the U.S. is the 
.· 

legal owner of the state-established water right for the project. The U.S. generally is not 

itself the user of the water right. The U.S. Supreme Court has analogized the position of the 
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U.S. to that of a carrier ditch company- a private organization that builds and operates a 
--... 
~ water supply system and provides water to users.88 While the U.S. holds legal title to the 

appropriation, water users hold beneficial title based o~ their application of water to use. 

Users, therefore, hold a permanent legal right to use the amount of water they have put to 

historical beneficial use. 

The U.S. and water users in a federal reclamation project also have a contractual 

relationship. The primary pUrpose of the contract is to set out the obligation of the water user 

organiz.ation, on behalf of its water users, to pay to the U.S. a specific am~unt of money over 

a fixed period of time in payment for the cost of some part of the facilities constructed to 

provide the water supply. It is ·common practice in the contract for the U.S. to specifically 

retain rights to "waste, seepage, and return flow" of water used within the project. Thus, in 

the contract between the U.S. and the Grand Valley Water Users Association, there is a 

provision stating: "It is agreed and understood that the United States does not abandon or 

relinquish any of the waste or seepage water, or return flow coming from lands of the project 

irrigated through works constructed by the United States, but that the same is reserved and 

intended to be retained and used for the benefits of the project. "89 

~ The United States Supreme Court, in a 1924 decision, considered the legal status of 

drainage water returning to the stream following diversion and use within a federal 

reclamation project.90 The court rejected arguments that such water could. only be used 

once, saying: "According to the record it [the appropriation] is intended to cover, and does 

cover, the reclamation and cultivation of all the lands within the project. A second use in 

a Ickes v. Fox, 300 U.S. 82 (1937). For a more complete discussion of the law~ MacDonnell, Driver, & 
Wahl, Facilitating Voluntary Transfers of Bureau of Reclamation-Supplied Water, Natural Resources Law Center 
Research Report, December 1991, pp. 11-15. 

19 Article 43, Amendatory Contract Between the United States and the Grand Valley Water Users' Association, 
January 27, 1945. 

90 Ide et al. v. United States, 236 U.S. 497 (1924). See also, United States v. Tilley, 124 F.2d 850 (8th Cir. 
1941); Nebraska v. Wyoming, 325 U.S. 589 (1945); Hudspeth County Conservation & Reclamation Dist. No. 1 et al. 
v. Robbins, 213 F.2d 425 (5th Cir. 1954); Department of Ecology v. Bureau of Reclamation, 827 P.2d 215 (Wash. 
1992). 
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accomplishing that object is as much within the scope of the appropriation as a first use 

is. "91 The Court characterized the arrangement between the U.S. and the irrigator as one in ~ 

which the U.S. provides a water supply sufficient for the irrigator's use but then retains "all 

[other] rights incident to the· appropriation .... "92 In support of its conclusion, the Court 

quotes at length from a federal district court decision that emphasizes the need to provide the 

fullest possible incentive for water development: "One who by the expenditure of money and 

labor diverts appropriable water from a stream, and thus makes it available for fruitful 

purposes, is entitled to its exclusive control so long as he is able and willing to apply it to 

beneficial uses, and such right extends to what is commonly known as wastage from surface 

run-off and deep percolation, necessarily incident to practical irrigation. Considerations of 

both public policy ·and natural justice strongly support such a fule. "93 Having invested in the 

construction of typically very substantial and costly facilities to develop a water supply, the 

U.S. should have the ability to manage water not needed by existing project beneficiaries in a 

manner that increases project benefits. 

Applying these legal principles in the context of the Grand Valley Project, it seems 

clear that shareholders of the Grand Valley Water Users' Association have a legally protected 

right to the continued delivery of the amount of water historically beneficially used. The U.S. ~ 
can take no action in its capacity as owner of the Grand Valley P~oject facilities that would 

reduce deliveries to the headgates of all sh~eholders of that amount of water. As the owner 

of project facilities, however, the U.S. does have an interest in considering whether to make 

additional investments that would further increase the benefits of the project water without 

diminishing benefits already enjoyed by existing users. As a federal district court noted in 

relation to the Newlands Project in Nevada, an irrigation district (and thus its users) has no 

right to the continued operation of the project in any specific manner.94 

91 Id. at SOS. 

92 ld. at 506. 

93 l!b quoting from United States v. Haga, 276 Fed. 41, 43. 

94 Truckee-Carson Jrr. Dist. ~.Secretary of Interior, Civil R-74-34 BR (U.S.D.C. Nev. 1983). 
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The contract between the U.S. and the GVWUA defines the project water supply as 

·"water heretofore appropriated by the United States for the benefit _of the project, and which 

at any given time is available under such appropriations. "95 The contract goes on to say: 

"Out of this supply, there shall be made available to the Association for the irrigation of 

productive lands in the project, ... , such water as is lawfully available and reasonably required 

therefor as determined by the Secretary. "96 By practice, the "base allotment" of water _# 
provided to irrigators under the project is four acre-feet per acre.97 In a 1986 contract 

between the U.S. and the GVWUA regarding construction of phase 2 of the salinity control 

unit, GVWUA agreed to charge assessments for delivery of "excess water," defined as "any 

water delivered to any water user in excess of the base allotment of 4 acre-feet per inigable 

acre per water right agreement. "98 Thus it seems clear that shareholders have a legal right to 

receive four acre-feet of water at their headgate for every acre of land classified as productive 

and still in irrigation~ 

There are 23,341 acres of classified lands that hold water rights within GVWUA. 

There are over 1,300 user accounts, more than half of whom are urban or suburban users -

not farmers. Assuming full diversion of the 730 cfs diversion entitlement throughout the 

irrigation season, more than 300,000 acre-feet of water would be taken from the Col~rado 

River. Based on an analysis of the 1989-1993 period, the Bureau ·of Reclamati~n and the 

GVWUA estimated that actual total annual water diversions were 230,770 acre-feet.99 Of 

95 1945 Contract, §27 at p. 34. 

" I d. (emphasis added). 

97 Interview with Bill Klapwyck, Manager, Orand Valley Water Users Association, August 25, 1991. The 
OVWUA Articles of Incorporation state that the amount of water to bt delivered to each stockholder is "that 
proportionate part to all the water available for distribution by the Association during any irrigation season, as the 
number of shares owned by jim shall bear to the whole number of valid and subsisting shares then outstanding, .... " 
Article IV. §7. There are 75,000 shares of GVWUA stock outstanding. 

91 Contract-Between the United States of America and The Grand Valley Water Users Association Providing for 
Rehabilitation, Operation, and Maintenance of Distribution Facilities to Reduce Salinity Inflow to the Colorado River, 
April 10, 1986, Article Sb at p. 12. 

99 Memorandum ftom Gene Jencsok and Randy Seaholm to Members, Colorado Water Conservation Board, July 
8, 1994 at 2. 
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this amount, about 121,000 acre-feet were delivered to users. The remainder was lost to spills 

(51,476 acre-feet in the main canal and 19,764 acre-feet in laterals) and losses to seepage and ~ 

evaporation (21,666 acre-feet in the main canal and 19,764 acre-feet in the laterals). Thus it 

is estimated that 109,460 acre-feet of water diverted .from the Colorado River each year, on 

average, does not reach a GVWUA end user. 

By explicitly reserving its claim to all seepage waters created by project diversions in 

its contract with GVWUA, the U.S. may have evidenced its intention to put this water to 

beneficial use. At least with respect to federal reclamation projects, courts have supported the 

ability of the U.S. to further develop and use waters which it bas initially. appropriated and 

d~veloped for project use. Considerable drainage and seepage water diverted from the 

Colorado River for use within the GVWUA now· returns unused to the river. It would seem 

that the U.S. has a strong legal claim to this water that could be asserted to produce additional 

project benefits. 

There are at least two potential limitations on this claim, however. One is a matter of 

Colorado water law, and the other is a matter of federal law. 

Because of the heavily appropriated nature of Colorado rivers and streams, its courts 

have been protective of the dependence of downstream appropriators on return flows from ~ 

upstream water use. Particularly in rivers like the South Platte and the Arkansas, the total 

quantity of water diversions substantially exceeds the actual flows of the rivers because return 

flows from upstream diversions provide water to downstream appropriators. Under Colorado 

case law, once diverted water leaves the possession and control of the original appropriator 

and begins its return to the river, that appropriator has no further rights to use the water.100 

Moreover, the Colorado Supreme Court has created a distinction between waste water and 

return flows. Waste water is water returning to the stream on the surface, while return flows 

are waters that have percolated into the ground after being applied to irrigate crops.101 At 

the same time appropriators are entitled to fully utilize their intended appropriation in a 

.. beneficial manner. Changes that reduce the amount of waste water resulting from that use are 

100 Comstock v. Ramsay, 133 Pac. 1107 (Colo.1913); Durkee Ditch Co. v. Means, 164 Pac. S03 (Colo. ). 

101 City of Boulder v. Boulder and Left Hand Ditch Co., SS1 P.2d JJ82 (1977). 
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encomaged and may even be required.102 Changes in the appropriator's point of diversion 

or place of use cannot be made, however, if they would injure other appropriators.103 

Applying these principles to the setting of the Grand Valley, the U.S. may be able to 

assert that its initial appropriation of water included its intention to more fully utilize seepage 

and waste water. Thus, actions it might take that reduce such water may not be prevented by 

claims to this water asserted either by water users within the project or by users who have 

taken this water on its way back to the stream. GVWUA users are probably constrained by 

the terms of their contract arrangement with the U.S., and by case law supporting the ability 

of the U.S. to further utilize developed project water supplies. Users in the GVIC system 

who may have benefitted from the availability of waste water from the GVWUA system 

probably are precluded from asserting a permanent claim to this water as a matter of Colorado 

water law. The legal status of w~ter that has percolated into the subsurface of GVWUA users 

and subsequently was used by irrigators in the GVIC system is less certain, but it seems 

unlikely that there is a significant amount of water that falls into this category. 

The other potential limitation concerns the ability of the U.S. to assert a claim to 

project waste water for purposes other than those authorized as part of the Grand Valley 

Project. Presently, the Grand Valley Project is authorized only for irrigation and power uses. 

Fish benefits are not a specifically identified project purpose. It is arguable that the duty of 

ihe Secretary of the Interior under the Endangered Species Act to use his full authority to 

recover protected species would provide a legal basis by which the U.S. could make project 

changes that would protect existing beneficiaries while also providing benefits to the 

endangered Colorado River fishes by increasing flows through the 1 S-Mile Reach.104 

Alternatively, the U.S. could shift saved water to the Orchard Mesa Power Plant and 

seek to maximize the capacity in the system to generate .hydroelectric power dming the 

102 Burkart v. Meiberg, 86 Pac. 98 (1906); Ton~e Creek Orchard Co. v. Town of Orchard City, 280 P.2d 426 
(1955). 

103 City of Boulder v. Boulder and Left Hand Ditch Co., 551 P .2d 1182 (1977). 

104 Pyramid Lake Paiute Tribe of Indians v. Hodel, 882 F.2d 364 (9th Cir. 1989); see also U.S. Department of 
the Interior, Regional Solicitor, Rocky Mountain Region, Memorandum: Section 7 Consultations/Recovery 
Implementation Program, May 12, 1989. 
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summer irrigation season. There is some unutilized capacity during this period that could be 

tapped if water historically taken down the Highline Canal could instead be shifted over to the ~ 
Power Canal. Sin~ there is no change .in the point of diversion involved, and since the place 

of use is still within the Grand Valley Project, it is possible that this shift of water would not 

need to go through the Colorado change-of-water-right process. 

D. 
It seems ironic that a water law structure intended to help people utilize the ·limited 

water resources of the West to meet their needs now itself stands as a potential barrier to this 

purpose. The ben~fits of inigating lands in the Grand Valley motivated some remarkable 

efforts to develop the needed water supply. Now other needs are pressing their claim to this 

water supply. From an engineering perspective, it appears that there are means by which · 

water historically diverted from the Colorado River for irrigation use in the Grand Valley can 

be reduced without necessarily eliminating existing irrigation activities. As it happens, the 

inc~eased flows through the 1 S-Mile Reach that would result from reducing diversions at the 

Roller Dam and at the GVIC diversion dam during the summer months are thought to have 

important benefits for at least two species of endangered fish that utilize this area. It appears 

that there are several possible legal bases by which flows through this reach could be 

improved. None, however, are free from potential legal challenge. 

Several things could happen that would facilitate better use of the water of the 

Colorado River in Colorado. Perhaps the most modest and incremental action would be for 

the State of Colorado and the U.S. to set in motion a process by which these issues can be 

carefully examined, so that all interested parties could have the information needed to decide 

w~t changes in present water use practices they could s_upport and what role they would. be 

willing to play in bringing about those changes. In fact, something like this is already 

underway. In January 1994, the State of Colorado through its Colorado Water Conservation 

Board approved a Memorandum of Understanding involving the Bureau of Reclamation, the 

Colorado River Water Conservation District, the Grand Valley Water Users Association, the 

Denver Water Board, and the Northern Colorado Water Conservancy District, launching a 
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three-phase Grand Valley Water Management Study.105 Phase I focuses on the technical 

aspects of saving water in the GVWUA system. Phase ll will address the legal issues 

associated with us~g saved water in the .IS-Mile Reach. Phase lll will then inv~lve a 

feasibility study and NEP A compliance for implementing conservation measures. Proceedings 

in the Orchard Mesa "check" case, described in Part V above, have superseded this process 

and forced it into a slower track. 

The Gran~ Valley provides a powerful illustration of one of the perverse consequences 

of prior appropriation law of rewarding appropriators for diverting their maximum entitlement 

but failing to give them any incentive to make their existing use more efficient. Some 

western states such as Oregon, California, Montana, and Washington have changed their laws 

to help avoid ·this undesirable situation.106 Generally, the approaches are designed to 

reward, rather than penalize, an appropriator for reducing water use. Saved water can b.e 

transferred to a new use, either by the appropriator herself or ·by a state agency. Perhaps it is 

now time for Colorado to provide a means to accomplish this end. 

In recent years, Congress has begun a process of revisiting individual Bureau of 

Reclamation projects and, among other things, expanding the purposes of these projects to 

include fish and wildlife.107 Perhaps it is time for Congress to enact broader enabling 

legislation under which projects either would automatically be regarded as including 

environmental uses as one of the project purposes, or would become designated for such 

purposes through some kind of administrative process. It makes little sense for Congress to 

engage in project-by-project evaluation of all Bureau of Reclamation facilities unless major 

changes are called for, particularly those requiring additional federal funds. Simply allowing 

105 Memorandum from Gene Jencsok and Randy Seaholm to Members, Colorado Water Conservation Board, July 
8, 1994. 

106 Lawrence J. MacDonnell and Teresa A. Rice, "Moving Agricultural Water to the Cities: The Search for 
Smarter Approaches," 2 West-Northwest (1994-in press). 

107 See. e.g., Truckee-Carson -Pyramid Lake Water Rights Settlement Act of 1990, Pub. L. 101-618, 104 Stat. 
3294, Title II, §§ 202 (b), 209 (a); Central Valley Improvement Act of 1992, Pub. L. 102-575, 106 Stat. 964, Title 
XXXIV, § 3406; Yakima Basin Enhancement Act of 1994, Pub. L. 103-434, 108 Stat. 4526, Title XII, § 1201. 
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projects to be operated in a manner that could encompass environmental benefits seems 

relatively uncontroversial and potentially quite helpful. · 

IX. 

~. 

The Grand Valley presents a major opportunity for improving utilization of the water 

resources of the Upper Colorado River in Colorado. As demonstrated by the various activities 

under the Colorado River Salinity Program, the inigation systems and on-farm water 

management practices in the Grand Valley can be improved in a number of ways that reduce 

the need to divert the quantities of water historically removed from the Colorado River while 

still irrigating essentially the same amount of land. The fundamental issues concern who 

should control the use of the water that is no longer required for diversion, and. the uses to 

which the water would be put. 

There are plausible legal arguments ~y which the historical appropriator would be 

regarded as able to determine the use of at least some of this water, particularly if the 

appropriator is the federal government on behalf of a reclamation project. There are 

competing legal theories under which the water would simply return to the river and be 

allocated according to the priority system. Short of full-scale, protracted litigation, there is no 

way to be sure of which legal theory might prevail in the case of the Grand Valley. 

Alternatively, it seems that there might be a negotiated option available - one that 

recognizes the legitimate interests and concerns of the many parties affected by changing the 

manner of water use in the Grand Valley. First there are the water users in the Grand Valley. 

For ease of discussion, these users might be divided into two groups: those wanting to 

continue their water use and those interested in either temporarily or permanently foregoing 

their use. Any agreement would need to assure those wanting to continue to use Colorado 

River water that they would be able to do so, and would probably need to make explicit the 

amount of water that would be available and the terms of that availability. Moreover, it 

would need to provide these individuals with a clear sense of the effects of changing the 

existing water use system, including any increases in costs they would be expected to bear. 
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Existing users wishing to consider options to that use should be given choices that 

might include the ability to transfer to other users a quantity of water ranging in amount from 

their headgate delivery allocation to their· consumptive use entitlement. Transfers might be 

either temporary or permanent and might be limited to users within their system, to instream 

flow uses, or to any other use.108 

Those holding junior upstream water rights express a legitimate concern that the 

senior, substantial downstream demand of the Grand Valley users has imposed significant 

expense on their water development to assure the protection of what is regarded as inefficient 

water use practices. These interests oppose all~wing Grand Valley users to benefit financially 

by now selling rights to what is considered to have been wastefully used water. · 

At stake are the endangered fishes that inhabit this part of the Colorado River and that 

are believed to need greater flows of water in certain critical areas such as the IS-Mile Reach 

for their continued survival. The present standoff between those defending the status quo and 

those who favor change only if it directly benefits them leaves the fish at risk. Ultimately, 

such gridlock benefits no one. 

~ In fact, the potential water savings in the Grand Valley appear substantial enough that 

it seems a negotiated agreement might find ways to at least partially satisfy all the interests -

Grand Valley irrigators, upstream juniors, and the fish. It may be possible to negotiate an 

approach to allocating water savings that provides some of the benefits of savings to upstream 

juniors and some to the fish. Certainly it will be necessary to discuss how the funding needed 

to make improvements in the Grand Valley would be forthcoming- how much the U.S. 

might be willing to provide, how much the state would make available, how much upstream 

juniors might contribute, how much could be generated through market-based transactions. It 

might be necessary for the Fish and Wildlife Service to. ~e a determination of the 

hydrograph it believes is necessary to protect and recover the protected species and to agree 

that, so long as sufficient water is available in the stream to produce this hydrograph under 

101 For a_ discussion of the kinds of options available,~ Teresa A. Rice and Lawrence J. MacDonnell, 
Agricultural to Urban Water Transfers in Colorado: An Assessment of the issues and Options, Natural Resources Law 
Center Research Report RR 11, 1994; see also. MacDonnell et al, Water Banks in the West, Natural Resources Law 
Center Research Report RR 12, 1994. 
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specified conditions, water users will not be subject to future reductio~ of their existing water 

yields. 

Is such a negotiated approach possible? The efforts of the Upper Colorado River 

Recovery Program have bro~ght together water interests in Colorado in a long-term program 

to seek recovery of the endangered fishes. This process provides an essential basis for the 

kinds of discussions proposed here. Moreover, the Orchard Mesa check case inadvertently has 

forced many of the interests concerned with use of the Colorado River in the Grand Valley to 

carefully examine the water rights structure in the river implicated by the check operation, an 

examination that forces consideration of many of the questions addressed in this paper. 

To this point, the options considered in the two processes (the recovery program and 

the check litigation) are relatively narrow. In fact, the range of options is extensive. What is 

needed is the development of a more comprehensive process, perhaps one jointly coordinated 

by the State of Colorado and the Deparbnent of the Interior, including the active participation 

of water users in the basin along with environmental and other interests. Recent efforts in the 

Bay-Delta of California and the Truckee-Carson of Nevada may suggest possible approaches. 

Uses of the limited water resources of the western states need to keep pace with the 

growing demands that are being placed on them. Water use in the Upper Colorado River 

Basin of Colorado, particularly that in the Grand Valley, provides unique and important 

opportunities to change in a manner that helps to meet these expanding demands while not 

diminishing the service that water provides to existing users. 
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United States Department of the Interior 

GJ-700 
ENV-1.10 

Ms. Ruth Hutchins 
1574 L Road 
Grand Junction co 81521 

BUREAU OF RECLAMATION 
Upper Colorado Region 

Grand junction Projects Office 
P.O. Box 60840 

2764 Compass Drive 
Grandjunction, Colorado 8150&8758 

DEC ! 3 t914 

Subject: Grand Valley Water Management Flow Protection Plan 

Dear Ms. Hutchins: 

Enclosed is the first draft of the Grand Valley Water Management Flow 

Protection Plan. If you have any comments or questions please call either 

Bob Norman at (303) 248-0634, or Brent Uilenberg at (303) 248-0641. 

Enclosure 

~~~Brent R. Uilenberg 
Planning Coordinator 
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The purpose of the study is to quantify water that could be salvaged from operational spills that 
are currently diverted by the Grand Valley Project and returned to the Colorado River through 
project wasteways. Under current operation approximately 59,000 acre-feet are annually 
diverted from the Colorado River and returned as operational spills. With current levels of 
technology, it is estimated that a portion of these spills could be eliminated. The purpose this 
water serves is to ~aintain an adequate canal water surface elevation to provide water deliveries 
to the adjacent high lands. The study concept includes analysis of the structural changes 
necessary to permit the reduction of operational spills occurring in the Grand Valley Project by 
maintaining the water surface elevation with structural modifications rather than operational 
spills. By reducing the volume of operational spills through the use of check structures, 
automated control systems, and in-system storage less water is required to be diverted from the 
Colorado River. 

By reducing the diversion requirement several river administration opportunities are made 
available to address the following problems: 

1) The Colorado River below the Grand Valley Project (GVP) diversion dam is habitat 
to four endangered fish species; the Colorado squawfish, humpback chub, razorback 
sucker, and bonytail chub. The reach of Colorado River from the Grand Valley 
Irrigation Company (GVIC) diversion dam to the confluence of the Colorado and 
Gunnison Rivers is called the 15-Mile Reach (Reach). The Recovery Implementation 
Program (Recovery Program) for Endangered Fish Species in the Upper Colorado River 
Basin has identified this -reach -of- the river as -critical habitat and recommended 
700- 1,2001 cubic feet per second (cfs) as a minimum flow regime· for the recovery of 
the four endangered fish species. Flows in this reach of the river frequently fall below 
700 cfs in the mid- to late- summer period. By reducing the diversion requirement, more 
water could be maintained in the Reach for the benefit of the endangered fish species. 

2) A portion of the Grand V~ey Project diversions are ·supported by direct flows and 
storage releases from Green Mountain ·Reservoir (GMR). By reducing the diversion 
requirement, more water could be retained in GMR. 

Terminology of Significance 

Conserved water - A great deal of aggravation, consternation and grey hair has occurred 
regarding the "proper'' tenninology applied to the water which ·could be made available as a 
result of this study and improvement efforts. The terms "saved", "conserved", and "salvaged" 

1 Flow recommendations are under revision. The 700- 1.200 cfs flow recommendation has 
been accepted by the State of Colorado and will be used in thls report. 
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have legal and political connotations which make them non-desirable to use. The unmanageable 
name for this water is, "those waters which are made available for use through canal system 
improvement and altered operation." At the risk of creating a legal precedence, for no more 
than convenience, the water made available due to the canal improvements and associated water 
management changes will be referred to as "conserved" water in this report. 

Placing a call: calling the river- a situation in which a senior water right is receiving 
insufficient flow in a river; that senior water right makes a request to the Division Engineer to 
stop diversions by all upstream junior water rights which may be diminishing supply. 

Natural Flow - This term seems to have more than one meaning. For the purpose of this 
report it will mean the portion of flow at the Cameo gage with river administration that would 
be there without releases from GMR and /or contract releases such a releases from Ruedi 

. Reservoir. Without G:MR upstream junior water users would be curtailed. Consequently, the 
G:MR replacement releases for those upstream junior diverters are really part of what would have 
been natural flow. Upstream replacement releases and may or may not considered part of 
natural flow. 

Direct releases - A portion of flow at the Cameo gage that is not part of natural flow are 
the direct releases. For example, if, after all of the upstream juniors water rights junior to the 
GVIC 120 cfs right have been called out and replacement releases are being made for those 

- ·-- --- junior rights, and the Cameo gage flows are still not sufficient, then direct releases are made 
from G:MR to the 120 cfs right. All of the irrigation water rights diverted in the Grand Valley 
are G:M:R Historic Users Pool ~) beneficiaries and are entitled to direct releases when 
required. · 

Consumptive Use of Water - Water which is permanently removed from the river basin 
by evaporation, plant transpiration, or out-of-basin diversion. An in-basin irrigation water right 
owner may diven 40 cfs but only a portion of that amount is permanently removed. In contrast, 
an out-of-basin diversion is 100 percent consumptive to the basin of origin~ 

Background 
The Government Highline canal system is part of the Grand Valley Project (GVP). The other 
main portion of the project is the Orchard Mesa irrigation system. The Government Highline 
canal system, which includes the GVP diversion dam, is operated and maintained by the Grand 
Valley Water Users Association (GVWUA). The study area will be limited to the Government 
Highline canal system. Automation could also help with water management in other canal 
systems in the Grand Valley, however, since a major portion of the GVWUA canal system has 

2 
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been improved through the salinity control program, the majority of the capital improvements 
necessary to implement this practice are in place. The GVWUA system includes approximately 
25,000 acres of the 70,000 acres of irrigated land in the Grand Valley. This land is served by 
about 50 miles of ~als and 160 miles of secondary laterals. after the completion of the 
Salinity Control Program 30 of the 50 miles of canal will be lined and nearly all of the laterals 
will be placed in pipe to reduce seepage. In comparison, one of the other major systems in the 
valley, the Grand Valley Irrigation Company system includes about 200 miles of canals and 210 
miles of laterals serving roughly the same acreage. 

Recent improvements to major portions of the Grand Valley Project canal system through the 
Colorado River Salinity Control Program have successfully decreased the amount of seepage 
from the system. However, the improvements have not addressed canal system operation or 
water management. Modernization of facility operation was not included in the Salinity Control 
Program since these -facilities do not provide a salinity control benefit. Consequently, the 
GVWUA is forced to continue historic operation patterns since salinity improvements have only 
replaced historic canal control facilities. 

~ Histozy 

The most senior water rights serving the Grand Valley (both sides of the Colorado River from 
just above Palisade to near the Utah border) have appropriations dating from the 1880's. Private 
citizens, mutual ditch companies, and irrigation districts constructed a network of diversions, 
canals, and latemls to serve the area before the United States Reclamation Service built the 
Grand Valley PrOject (see Features Map). These early water rights, together with rights held 
by the United States for the Project, make up what is lmown as the "Cameo Call" on the 
Colorado River. 

Semantics - There really never is a "Cameo Call" but rather one of the water rights in the 
Cameo group will place a call on the river. However, when speaking of the Cameo group it has 
become customary to refer to the group as the Cameo Call. This report will generally refer to 
the collection of water rights serving the Grand Valley group. River call discussions will usually 
be associated with an individual right. 

Grand Valley Diversions and the "Cameo Call" 

This accumulation (group) of water rights just below the USGS gaging station on the Colorado 
River near Cameo serves as a control on future water development upstream throughout the 
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basin. The "Cameo call" must be examined in any assessment of water availability upstream, 
and is of primary concern when determining amounts of stored water required for replacement 
for transmountain diversions or in-basin developments. The Cameo group of absolute rights has 
a variety of priority dates and diversion amounts, reflecting a long history of project 
consolidation. 

There are three major organizations supplying irrigation water from the Colorado River in the 
Grand Valley area: 

1) GRAND VALLEY IRRIGATION COlv.IPANY (GVIC) 
- Private irrigation company serving approximately 40,000 acres north of the 

Colorado River. 
- Gravity system, no storn.ge. 
- Holds the most senior right in the Cameo group (520 cfs). 
- Holds the most junior right in the Cameo group (120 cfs). 
- Relies heavily on Green Mountain Reservoir (GMR) stomge to supply water to · 

its junior 120-cfs right. 
The GVIC junior right (120 cfs) is senior to several major projects, most of which have 
replacement storage available. 

2) ORCHARD MESA IRRIGATION DISTRICT (O:MID) AND THE 
ORCHARD MESA PORTION OF TIJE. GVP - - ·· - - · - -

- Private irrigation district serving approximately 9~000 acres south of the Colorado 
River. 

- Primarily a pumped system, no storage. 
- Uses hydraulic turbine pumps to lift irrigation water to service area. 
- Shares powerplant revenues with Grand Valley Water Users' Association and the 

United States. 
- Operates "check" and bypass channel to replace out of priority diversions at the 

Grand Valley Project Diversion Dam to maximize power generation. 
- At maximum irrigation-season diversion and usage levels, O:MID can demand up 

to 4602 cfs for irrigation/pumping and 31 ()3 cfs for hydroelectric power . 

.. 
2 This includes approximately 10 cfs for the Vinelands area which is the land served by the 

Orchard Mesa Power Canal. · 

3 The United States owns the 400 cfs power water nght. During peak irrigation demand, 
canal system capacity limits this right to 310 cfs. This right can divert 800 cfs during the non­
irrigation season. 
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- At less than full irrigation demand, up to 400 cfs can be used to generate 
hydroelectric power. 

- In the winter, and when irrigation demand by others diminishes, OMID can 
increase its hydroelectric power demand until the power canal reaches capacity 
of about 860 cfs. 

- Relies on GMR storage for irrigation water when natural supplies are insufficient. 

3) GRAND VALLEY WATER USERS' ASSOCIATION 
- Serves approximately 32,000 acres including two small irrigation districts north 

of the·Colorado River, above the GVIC service area. 
Gravity system, no storage. 
Created to operate the U.S. Reclamation Service's Grand Valley Project. 
Shares power revenues with OMID. 
Has diversions protected by OMID operating II check. II 
Has capacity to demand 850 cfs for irrigation, including service to two small 
irrigation districts with senior rights totaling 120 cfs. 4 

Relies on G:MR. storage for irrigation when natural supplies are insufficient. 

The Grand Valley Water Users' Association, the Orchard Mesa Irrigation District, the Palisade 
Irrigation District and the Mesa County Irrigation District all divert from the Colorado River at 
the GVP diversion dam. This dam in lmown locally as the Roller Dam, the Cameo Dam, the 

. Cameo-Div.ersion, or the Grand Valley Project Diversion Dam. 

Cameo Demand / 
A summation of the water rights above totals 2,350 cfs. However, due to capacity constraints 
on the portion of the Grand Valley Project canal from the diversion dam to the inlet of tunnel 
number 3, it is not possible to divert the full 400 cfs power plant water right when there is also 
a full irrigation demand. The capacity of .this portion of the canal is 2,260 cfs. Consequently, 
when fully supplying the GVWUA arid OMID irrigation needs it is necessary to decrease the 
flow. in the power plant to 310 cfs. During periods of less than full irrigation demand, more 
water may be directed through the power plant. 

4 One of the irrigation districts has a junior water right of 23.5 cfs which is not only subject 
to river administration but is also subject to the capacity of the Grand Valley Project Diversion 
dam and canal system. Consequently, this right has little bearing on river administration since 
there is usually no canal system capacity during periods of peak irrigation demand. 
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In 1907-08, the OMID began supplying irrigation water to its seiVice area on the bluffs south 
of the Colorado River near Palisade, but needed a right-of-way from the United States to 
complete the project. At the same time, the Reclamation SeiVice was planning a major irrigation 
project north of the river that would be seriously affected by OMID's senior irrigation rights. 
As a condition for granting the right-of-way across Federal land, the OMID agreed to share 
water supply shortages. Because there was no stored water to augment late-season flows at 
Cameo before Green Mountain ReseiVoir was built in 1943, operators of the Grand Valley 
Project needed to protect themselves against calls by the senior GVIC right of 520 cfs or risk 
water shortages in most years. Consequently, the bypass channel (Orchard Mesa Check) was 
constructed and placed in seiVice in 1926. The bypass channel provides a means of returning 
the pumping plant tailrace water to the Colorado River above the senior GVIC diversion. Before 
the Grand Valley Project was completed, the OMID system had been absorbed and was 
functioning as part of the larger project. 

When the natural flow of water in the Colorado River was insufficient to satisfy the water rights 
of the Cameo Call, an out of priority diversion was made in which some or all of the GVIC 
senior water right was diverted at the Grand Valley Project diversion dam. The portion of the 
GVIC senior right which was diverted was used for pumping purposes of the Orchard Mesa 
Pumping Plant and, after 1933, to generate electricity in the Grand Valley Power Plant. After 
the portion of GVI~ senior right was useci for power generation and pumping purposes, it was 
checked in the Orchard Mesa bypass channel to a point upstream of the GVIC diversion dam 
and then returned to the Colorado River for use by GVIC. This operation allowed continued 
service to the Highline Canal and Orchard Mesa Canals until river flows were insufficient to 
satisfy all the irrigation demands. The OMID powexplant and pumping plant could continue to 
operate under shortage conditions by out of priority diversions of up to the full GVIC senior 
water right at the Grand Valley Project Dam and returning it to the river just upstream from the 
GVIC d~mand point. The United States, GVWUA, and OMID agreed to this method of 
operating for their mutual benefit, but did not address any need to use the "check" for other 
purposes. 

After construction of GMR additional water was available for irrigation use on the West Slope. 
Water from GMR was released whenever natural West Slope water supplies were insufficient 
to cover the major demands at Dotsero and Cameo. Transmountain diversions were forced to 
use replacement sources if they continued to divert, and the Division Engineer would require that 
the "check" was installed before releasing water from Green Mountain Reservoir. This 
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administrative policy required a check operation which provided water to the junior GVIC right. 
By using the "check" to take care of a shortage to the 120-cfs junior right of GVIC (the most 
junior part of the Cameo group), less water was needed from Green Mountain, and more 
extensive administration of the river could be avoided. This river administration policy 
continued despite the objections of the GVWUA and O:MID, who maintained that their 
agreement for operating the "check" was private and carried no responsibility to serve junior 
rights. 

Impacts to Orchard Mesa Irrigation District due to "Check" Qperations 

Lowering the radial gates on the "check" structure causes the water level in the power/pumping 
plant tailrace to rise, which decreases the efficiency of the hydraulic pumps and the powerplant. 
As the radial gates are lowered, the flow in the bypass channel increases, the water surface 
elevation in the tailrace gradually increases which gradually decreases both pumping capacity 
and electrical power generation. At the maximum flow in the bypass channel, the ability to 
pump irrigation water and generate power has been estimated to decrease by 12 percent. 
Consequently, O:MID uses the check and bypass channel only if they have made an out of 
priority diversion at the Grand Valley Project diversion dam and need to return the water to the 
river to satisfy GVIC's demands. 

O:MID also has been paying all operation and maintenance costS- for the- '~bee~· ..and. bypass 
channel since they were constructed. By operating·the "check" to benefit junior rights, O:MID 
has provided a service to water users throughout the Colorado River basin, while. experiencing 
water shortages and increased operating costs. Annual power revenues paid to O:MID and 
GVWUA have averaged over $200,000 per year for the last five years. In addition, the Public 
Service Company of Colorado derives revenue from operating the plant. 

The O:MID would not be willing to operate the check for the benefit ·of junior ·water rights 
without compensation for lost power revenues and some means io "supplement pumping capac~ty. 
The freque~cy at which this situation would occur would have to ·be evaluated to determine if 
the costs are ·justified. The cost of the power lost could be significant, as the total power 
generation averages about $17 ,000/month. However, with check operation, some power would 
be generated. The supplemental pumping capability which would be necessary to replace the 
12 percent loss of pumping capacity, would result in an annual cost of about $100,000 for a 
22 cfs pumping plant operating for 60 days/year. A more detailed analysis ·of the impacts of 
check operation on power generation and pumping capacity based on historic data is currently 
being conducted as part of the on going Orchard Mesa Check Exchange application settlement 
discussions. 
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In the early 1980's, OMID hired its own management and legal advisors, and separated from 
the GVWUA. Through a series of letters and meetings, OMID announced that it no longer 
intended to operate the "check" outside the original intent of the agreement with the United 
States and GVWUA5

• The State Engineer and Division Engineer have since agreed with this 
approach saying that the "check" would not be required unless OMID began generating power 
or pumping with water which was diverted out of priority at the Grand Valley Project diversion 
dam. 

Under the current strict river administration, the GVIC junior right for 120 cfs will call for 
water from Green Mountain Reservoir while the OMID tailrace is allowed to drain freely into 
the Colorado River below the GVIC diversion. This change in administration has had an impact 
on Green Mountain Reservoir and the protection it can provide to West Slope water users. 
Based upon the historically "required" "check" operations, about 66,000 acre-feet were released 
from Green Mountain Reservoir for West Slope uses in the 1977 drought year. This figure is 
often quoted as the maximum water supply protection needed by West Slope users from GMR. 
However, 66,000 acre-feet may not be adequate today without a guarantee that the "check" will 
be operated in the historic rather than current pattern. Even with operation of the check 

· 66,000 af may not be adequate due to several changes in river administration, river accounting, 
.and water .right& perfected between 1977 and 1984. 

Impacts on the 15-Mile Reach of the New Qperation 

The relatively large and senior irrigation and power diversions in the Grand Valley help bring 
water to the Reach as well as take water from the Reach. These senior rights are capable of 
prohibiting upstream junior appropriators from diverting water and are also capable of requesting 
releases from G:MR. The significance of GMR to the Grand Valley water supply should not be 
understated. Without these releases, upstream water supply to junior appropriators would be 
restricted and OMID would more frequently be required to implement the check in order to 
generate power. For example, in the firSt 18 days of September 1991, G:MR released over 

5 The operation of the check constitutes an exchange, where water is taken out of priority 
at the GVP Pi version Darn and then returned or replaced by the operation of the "check." An 
application was made (91 CW247) to Confmn and Approve Appropriative Rights of Exchange 
and has generated opposition. As of December 7, 1994, settlement discussions are proceeding. 
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25,000 acre-feet (at) of water at an average flow rate of over 700 cfs or about 1,400 afper day. 

The Colorado River Water Conservation District (CRWCD) developed a computer spreadsheet 
that assessed the impact of the current check operation on upstream stored water (most notably 
Green Mountain Resetvoir). Current estimates of the impact depend on the flow capacity of the 
bypass channel, but range from about 20,000 to 30,000 af. Consequently, a total of 86,000 to 
96,000 af of releases from GMR would have been required in 1977 if the check had been 
operated then as it currently. The Reach benefits from the new operation of the check because 
Grand Valley irrigators will place more demand on upstream storage to meet diversion 
requirements while the tailrace of the Orchard Mesa Pumping and the Grand Valley Power 
Plants return pumping and power generation flows to the Reach. 

The aggregate of the Grand Valley irrigation and power diversions can place a demand of about 
2,260 cfs on the Colorado River during the irrigation season. When the river is at 2,260 cfs, 
theoretically 582 cfs will be released through the Orchard Mesa Power and Grand Valley 
Pumping Plant to the Reach. Under current operations of the Orchard Mesa Irrigation District 
check, this flow is maintained until the natural flow in the river falls below 2,140 cfs. For 
every 1 cfs decrease below 2,140 cfs at the Cameo gage, the flow in the Reach decreases by / 
1 cfs. The Reach can be essentially dry immediately downstream of GVIC's diversion dam 
when the natural flow at Cameo falls below 1,560 cfs. However, the possibility of the flows 
in the river decreasing to these levels is remote as long as releases are available from GMR.. 

Based upon the CRWCD spreadsheet model, the current operation. of the check could deplete 
or nearly deplete all Western Slope storage in GMR in dryer years. If this happens, both water 
users and fish habitat would suffer. Consequently, in a very low water year, it may actually be 
beneficial from a water supply standpoint to use the check to supply some of GVIC' s junior 
120 cfs water right. This operation would save water in GMR for release later in the year. If 
the check is used for GVIC's junior water right, the flow in the beginning of the Reach would 
fall below 582 cfs. Even though this flow rate is below the desired minimum, the saved water 
could prevent near zero flows in the Reach later in the irrigation season. 

Green Mountain Resetvoir - was constructed as compensatory storage facility for the diversion 
of water to the eastern slope of Colorado through the Colorado-Big Thompson Project. The 
152,000 af resetvoir has two main storage pools, a 52,000 af replacement pool to replace out~of­
priority diversion by the Colorado Big Thompson Project and a 100,000 af power pool which 
was also available for west slope irrigation and domestic purposes. Upstream junior diverters 
can be grouped into two main categories, beneficiaries and non-beneficiaries of Green Mountain 
Resetvoir. In practice this means that those junior diverters who are not beneficiaries of GMR 

10 



GVWM Flow Protection Plan 

DRAFT' 

December 19, 1994 
4:02pm 

and are called out by a senior water right cannot request releases from GMR Historic Users Pool 
(HUP) and are forced to cease diverting unless they have some other source of replacement 
water. The State Engineers Office considers all water rights with irrigation and domestic uses 
that were perfected before January 1984 to be GMR beneficiaries. In 1977 (historically a very 
dry water year) these beneficiaries requested approximately 66,000 af of releases from the 
100,000 GMR power pool. This event was instrumental in defming and quantifying the 
66,000 af Historic Users Pool {HUP). The HUP is a portion of the 100,000 af power pool, not 
in addition to the pool. The HUP is accounted for as a separate reservoir. Therefore, on paper, 
when the pool is empty, the reservoir is dry. 

River Administration 
Before discussing a protection plan for conserved water from the Grand Valley Project it is 
necessary to have an understanding of Colorado River administration as applies to the Cameo 
Call. The number of variations of what can happen in any one water year are seemingly 
unlimited. The following discussion will attempt to step through what may be called a "nonnal" 
water year if one really exists. The following discussion may imply that the Cameo demand 
stays at 2,260 throughout the irrigation season where in actuality there is variation. For this 
discussion the Cameo demand will be 2,260 unless a different value is beneficial for 
demonstration putposes. 

Prior to the beginning of runoff and the irrigation season there is usually enough water at -the 
Cameo gage to supply the Grand Valley Power Plant. During this period the controlling water 
right on the river is quite commonly the Shoshone Power Plant. As the river flows begin to · 
increase at Cameo, the Shoshone call usually stays on, and the Cameo rights will not need to 
place a pre-peak call. By about April 1 Cameo irrigation diversions begin. If there is not 
enough snowpack in the lower portions of the basin, it is possible, but infrequent, for one of the 
Cameo water rights to place a pre-runoff call. 

Upstream juniors - During periods of peak demand the Cameo water rights are satisfied 
as long as the Cameo gage is above 2,260 cfs. Runoff usually stays above this amount through 
May and June and commonly well into July. But as flows decrease at Cameo, the effect of the 
Cameo group begins to reach upstream. With the Cameo demand at 2,260 cfs, the Cameo group 
can place a call on the river as soon as the natural flow at the Cameo gage falls below 2,260 cfs. 
In this case the most junior right in the group is the GVIC 120 cfs right, so GVIC will place the 
call. Starting from the most junior water right, more and more upstream junior diverters ·will 
then be directed to cease diversions until the flow at Cameo returns to 2,260 cfs. If those 
upstream water rights are GMR HUP beneficiaries, then instead of ceasing diversions, the 
Division Engineer will direct releases from GMR HUP to replace the consumptive use portion 
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of those junior diversions. The only real difference between releasing additional water for the 
120 cfs right and making replacement releases is how the water is accounted for. The net effect 
on G:MR reservoir is the same; i.e. whether you release water directly to the 120 cfs right or 
replace out of priority consumptive use. Theoretically, by replacing the consumptive use 
portion, downstream users would not be able to detect upstream junior depletions. 

Technically speaking, if such a junior GMR HUP beneficiary was in Rifle, Colorado and was 
called o•-by the GVIC 120 cfs right the junior right would be required to cease irrigation until 
replacement releases traveled to their point of diversion (approximately 1 1/2 days travel time). 
In practice however, ·the OMID has agreed to supply the shortage to the 120 cfs by operating 
the check and using some of OMID' s tailrace water to temporarily supply the shortage to the 
120 cfs right until the GMR releases reach GVIC (estimated to be about 3 days). No statute 
requires this service by OMID but OMID perfonns this service in a cooperative spirit to 
facilitate river administration. Check operation does cause OMID and GVWUA loss in power 
revenues and decreases the ability to pump water at the pumping plant when the check is used. 

It is important to point out that when the Division 5 Engineer makes releases to GMR HUP 
beneficiaries, those releases are for the consumptive use portion of the right only. Historically, 
the Division 5 Engineer has estimated irrigation diversions to be 50 percent consumptive. So 
for a 40 cfs irrigation diversion, the Division Engineer would release 20 cfs plus conveyance 
losses from G:MR HUP. The Division Engineer has estimated that calling out aU non-GMR 

- HUP beneficiary ..upstream rights junior to the GVIC 120 cfs water right can supplement the flow 
at the Cameo gage by about 200 cfs. 

Direct releases to the GVIC 120 cfs right - If all of the non-GMR HUP beneficiary water 
rights junior to GVIC's 120 cfs right have been called out and the natural flow of the river 
continues to fall below 2,260 cfs then direct releases are made from GMR HUP to the 120 cfs 
right. Up to 120 cfs of direct releases can be made to the 120 cfs right. So until the natural 
flow at Cameo falls to 2,140 cfs (2,260 - 120) the GVIC 120 cfs right is the calling or 
controlling water right. 

Administration of the 400 cfs power right - If the flow at the Cameo gage continues to 
fall and there is a direct release of 120 cfs to the 120 cfs GVIC junior water right, then the next 
right that goes into priority in the Cameo group is the 400 cfs· power right. There are a few 
water rights in the water right tabulation between the priority of the GVIC 120 right and the 
priority of the 400 cfs power right that can be called by the power right. In practice, the junior 
rights which produce wet water at Cameo are called out by the GVIC 120 cfs right. The 400 cfs 
power right. is not a beneficiary of G:MR since it is neither an irrigation nor a domestic use. 
Consequently, when the natural flow of the river continues to fall, this right receives a decreased 
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amount of water. Up until this point the flow at Cameo has been maintained at about 2,260 cfs 
by either calling out upstream juniors or releases from Green Mountain Reservoir. But as the 
natural flow continues to fall at the Cameo gage the 400 cfs power right receives less water and 
the flow at Cameo is not augmented by additional GMR releases. 

Through operation of the check and the associated exchange, power can be produced even with 
this decreased supply. Instead of decreasing the amount of water diverted at the Grand Valley 
Project diversion dam, an out of priority diversion for the 400 cfs right can be made, the water 
is then run through the power plant, the radial gates in the tailrace channel are lowered, the 
water in the tailrace will then run back upriver through the check channel, and then return to 
the river upstream of the GVIC diversion dam. This process is known as checking and is also 
called operating the Orchard Mesa check. 

The summation of water rights of the Cameo group is 2,350 cfs (the 2,260 we've been working 
with is to the physical capacity of the Government Highline Canal.) Therefore, while the power 
right is the controlling water right the river is allowed to fall to 1 ,950 cfs at Cameo 
(2,260- 310) before any additional releases are made from GMR to the Cameo group. The 
quantity of flow in the "check" exchange is directly related to the river supply at the Cameo 
gage. As the natural flow decreases from 2,260 to 1,950 cfs the exchange is operated from 0 
to 310 cfs. From a natuml flow at the Cameo gage of 2,140 (2,260- 120 releases for the junior 
GVIC water right) to 1,830 cfs (2,140- 310 power right) the calling or controlling water right 
is the 400 cfs power right. 

While the river is in this flow range, as the flow at the Cameo gage decreases, the flow in the 
15-Mile Reach decreases. At the beginning of this natural flow range the flow in the Reach is 
about 581 cfs and at the end of the range, it has fallen to 271 cfs. Whether or not OMlD 
operates the exchange makes no difference in 15-Mile Reach flows because if the out of priority 
diversion was not made at the Grand Valley Project diversion dam it would only stay in the river 
until it was diverted at the GVIC diversion dam. 

Administration and the GVWUA/USA 730 cfs water right- The next right to come into 
priority in the Cameo group is the 730 cfs irrigation right. Since it is and irrigation use, it is 
a G:MR HUP beneficiary. But before any additional releases are made for the Cameo demand, 
any water rights junior to the 730 cfs right and senior to the power right are called out. Since 
only the irrigation and domestic water rights between the 400 cfs power right and the 730 cfs 
irrigation right are GMR. beneficiaries, any water rights not in either of these categories are 
required to stop diverting. The irrigation and domestic rights are technically called out but 
simultaneously replacement releases are made from GMR. 
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The 730 cfs irrigation right is the calling right from a natural flow at the Cameo gage of 1, 830 
to 1, 100 cfs (1, 830 - 730). Releases are increased from the GMR HUP to keep the gaged flow 
at Cameo at 1,950 cfs. It is very rare L_ times in the last_ years) that the natural flow at 
the Cameo gage has fallen below 1, 100 cfs during the irrigation season. River administration 
is somewhat simplified while the flow at the Cameo gage is in this flow range since the calling 
right and the priority of the call remains the same. 

During this natural flow range the Orchard Mesa Irrigation District is theoretically running all 
310 cfs of power water through the check and the only water in the 15-Mile reach is the 
approximately 272 cfs used for pumping irrigation water to the Orchard Mesa. 

Administrntion of the O:MID 46()6 cfs irrigation rights - The next right in priority in the 
Cameo group is the 460 cfs right. In recent history, the natural flow has not fallen low enough 
to cause the 460 cfs rights to call the river. Since it is irrigation use, it is a beneficiary of 
GMR. But before any additional releases are made for the Cameo demand, any water rights 
junior to the 460 cfs right and senior to the power right are called out. Non-GMR HUP 
beneficiaries would be required to stop diversions while replacement releases would be made for 
GMR beneficiaries. 

The 460 cfs irrigation right is the calling right from a natural flow at the Cameo gage of 1, 100 
to 640 cfs (1, 100 - 460). Releases are increased from the G:MR HUP to keep the gaged Cameo 
flow at 1,950 cfs. During this natural flow range the Orchard Mesa Irrigation- District -is 
theoretically running all310 cfs of power water through the check and the only water in the 15-
Mile reach is the approximately 272 cfs used for pumping irrigation water up to the Orchard 
Mesa. 

After the OMID 460 cfs water right - A similar process would be followed for natural 
flows below 640 cfs at Cameo. The calling rights would be those of Palisade Irrigation District 
and Mesa County Irrigation District totalling about 120 cfs. Green Mountain· ReseiVoir would 
be used to supplement flows. These rights would be the calling rights until the natural flow fell 
to 520. The final right in the Cameo group is the senior GVIC 520 cfs right. 

Timing of water conseJVation op_portunities 

6 As previously mentioned, the 460 cfs right is a combination of the OMID' s 450 cfs 
irrigation right and a senior 10 cfs right for the Vinelands area. Combination has been made 
for ease and simplification of the explanation and does not change the results. 
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In order to determine the opportunity to conserve water two factors should be analyzed. First, 
is there need for the conserved water? An indication of need may be whether the Cameo Call 
(explained on page 4) is curtailing any upstream diversions. Another indication of need may be 
the flow level in the 15-Mile Reach. If the flow in the Reach is below Fish and Wildlife Service 
flow recommendations then there is a need. Call this the "need" factor. The second factor is 
whether GVWUA is diverting excess water relative to their on-farm demand. Call this the 
~~availability" factor. If GVWUA's on-farm demand is greater than supply then there is no 
excess or opportunity to conserve. There needs to be a match for both conditions to warrant 
changing canal operations. 

Spring - In the spring, before significant runoff begins, the Cameo Call has 
occasionally required some upstream junior diverters to cease river diversions. This is a 
relatively rare situation happening_ times in the last_ years. (See if I can get this info 
from Orlyn) If the river flows are low, it is possible for flows in the 15-Mile Reach to fall 
below the recommended 700 cfs minimum, but generally, this minimum is maintained. Since 
there is a remote possibility of having a need to conserve water to supplement flows in the 
Reach, this is somewhat of a match for the need factor. The unexpected nature of spring runoff 
and flows in the Grand Valley and the operational requirement to charge the canal system makes 
the question of whether excess water is being diverted mther difficult. Charging the canal 
involves wetting and sealing the earthen canal and flushing out debris that has collected in the 
canal during the winter. On-fann operations may require bringing the soil moisture up to the 

- proper-lev.els before planting and irrigating crops. A rather large amount of water is required 
to accomplish these early on-fann and off-fann irrigation needs. Unfortunately, when river 
flows are low in the early spring, dry conditions are often experienced in the Grand Valley. 
There may be some flexibility to reduce diversions in this period but it is difficult to predict or 
quantify. This may be a match for the availability factor under certain circumstances. 

Summer - The benefit of a reduction in the Cameo Call during the summer is 
. demonstrated in nearly every water year that has below average runoff. During below average 
runoff years a call by the Cameo group is common. This is a good match for the need factor. 
Analyzi~g spill data along the Government Highline Canal during the summer period provides 
an indication of whether water may be available. During the peak of the irrigation season (about 
1 June through early- to mid-September) monitoring of water patterns over the last 2 irrigation 
seasons (1992 and 1993) has shown that GVWUA frequently can and does deliver and use all 
of the water available to their irrigation water right. This does not happen everyday throughout 
the summer season but does demonstrate use of their full irrigation water right. The timing and 
duration of these peak uses is not predictable. Therefore, it is not feasible to make adjustments 
of diversion amounts to reflect a temporary reduction of demand with the existing canal system. 
The possibility of saving water during this period is remote and if at all possible would require 

15 



GVWM Flow Protection Plan 

DRAFI' 

December 19, 1994 
4:02pm 

significantly more sophisticated system improvements, automation, and operation than are 
currently planned in this study. Due to the concept of customary and reasonable inigation 
practices, this is considered a mis-match for the availability factor. At some date in the future, 
when customary and reasonable practices include irrigation systems improved to the levels 
anticipated in this study, it may be reasonable to analyze further advances in canal automation 
within the Gnmd Valley Project. 

Late summer and early fall - after the peak irrigation season, the supply in the river 
is low and there is the greatest possibility to conserve water. This is the period of diminished 
river supply when the potential for the Cameo Call to curtail upstream junior diverters is most 
likely. A good match for the need factor. Demand within the irrigation system begins to fall 
and by early to mid-September and may be in the 200 to 250 cfs range. To maintain the water 
surface elevation to the level necessary to deliver water to some of the high lands adjacent to 
the canal a minimum diversion of about 400 to 450 cfs is required. Therefore, through the 
installation of canal water surface control devices (check structures) and the associated 
automation, there is the potential to reduce diversions up to 150 to 200 cfs to more closely 
follow demand. The most probable solution involves installation of five to six automated check 
structures to reduce peak river diversions. These improvements may be associated with the 
development of small volumes (300-600 acre-feet) of in-system storage that could be drawn from 
to meet peak demands and maintain a lower river diversion. Various configumtions and 
combinations of these structural and non-structural components will be analyzed and screened. 

Need for Flow Protection 

There appears to be a "catch 22" whenever efforts are made to conserve, save or salvage water. 
If a diverter is following "reasonable and customary" practices within their irrigation system, 
it is difficult to declare that they are being wasteful. However, if they want to modernize their 
system beyond those standards, they are technically not entitled to the conserved water unless 
it can be demonstrated that water can be conserved and put to existing or· new uses without 
injury to other water users. Nonnally, when water is conserved, downstream water users 
benefit. So if water is conserved, the downstream users could claim injury if the conserved 
water was applied to an expanded or new consumptive use. However, in the case of the Cameo 
group, there are no downstream users that experience a supply shortage. This conflict does not 
help motivate diverters to modernize in light of the usually significant cost of doing so and the 
legal costs associated with proving no injury. 

But what happens if another person or organization is willing to pay for modernization? The 
law doesn't change, so how can conserved water be protected and used? As part of the Grand 
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Valley Water Management Study a group was fonned to explore the technical, legal and policy 
issues associated with conserved water which may be made available through a modified canal 
system and different operation. This group represents municipal, industrial and irrigation water 
users on both the east and west slopes as well as Federal and state agencies. This group 
identified the legal and institutional issues that need to be resolved to protect the water made for 
flow enhancement in the 15-Mile Reach if all or a portion of the conserved water is used for this 
purpose. During a brainstorming session the group identified several different options to protect 
the flows. In the spirit of brainstorming there were no "bad ideas." However, some people 
may consider some of these options to be "bad ideas." 

1. Prepare State legislation which would modify existing statutes to pennit the use of water 
conserved through structural improvements and the corresponding management 
possibilities for instream flow enhancement while maintaining the original appropriation 
date of the underlying decree. 

2. 

3. 

Maintain historic diversion patterns and change the point of some of the administrative 
spills to the inlet of tunnel number 3. (Tunnel number 3 is located several miles 
downstream from the GVP Diversion Dam and an administrative spill at this point would 
return the water to the river between the GVWUA Diversion Dam and the beginning of 
the 15-Mile Reach.) During periods of high irrigation demand it is anticipated that little 
or no water would be available at tunnel number 3. This alternative may not require a 
change in the 730 cfs irrigation water right of the USA/GVWUA. . 

The follow~g alternatives require a change of use in the 730 cfs existing irrigation water 
right. This would require filing an application for a change of use and a water court 
action. These alternatives vary in the manner you would reach negotiated settlement with 
the objectors: 
a. Work out a mechanism to share the conserved water with other users and deliver 

a portion to the river. 
b. Get as many of the "major" water users to agree to protection of conserved water 

for flow enhancement in the 15-Mile Reach. --The selling point would be the credit 
for significant progress toward recovery of the endangered fish in the Colorado 
River. This contribution would relieve some of the pressure on water development. 
A change in use would be necessary to the 730 cfs right and would maintain the 
existing priority date. 

c. Acquire enough storage within the basin to satisfy those who might object to using 
the conserved water for flow enhancement. This storage would replace the amount 
of water to nullify any percieved injury. 

d. Apply for a change in use for the 730 cfs right to include piscatorial uses. The 
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group was not aware of a ruling indicating that you cannot redirect water conserved 
through management to another beneficial use. However, the applicant would bear 
the burden of proving non-injury to other water users. It may be possible to ask for 
a decision by summary judgement although this appears to be unlikely. 

4. Create a conservation pool in Green Mountain Reservoir. Whenever the Cameo Call can 
be reduced as a result of water conservation within the GVWUA system, the volume of 
conserved water would be stored and accounted for in Green Mountain and released 
later. This concept has several sub-alternatives. 
a. The release from the conservation pool could be delivered to the Grand Valley 

Power Plant. This would also require a change in the documents controlling the use 
of Green Mountain Reservoir (Senate Document 80 and the Operating Policy.) 

b. There are many possible alternatives for how a conserved volume could be divided 
up among other water users. 

5. There is the possibility that releases could be made to an industrial use if the amount of 
water in Green Mountain is determined to be in excess of what Green Mountain 
beneficiaries need in any given year. This might be accomplished by establishing s~orage 
targets on Green Mountain Reservoir. If the volume in storage in the HUP is above the 
targets, then it may be possible to declare a surplus storage condition which would pennit 
an industrial release to the Grand Valley Power Plant and into the 15-Mile Reach. If the 

-- -Grand-Valley Project-can reduce the demand on Green Mountain Reservoir in the late 
irrigation season then there would be a surplus storage condition in GMR on a more 
frequently and there would be more surplus, on a volume basis. Consequently, more 
water would be available for an industrial release to the Orchard Mesa Power Plant and 
indirectly to the Reach. 

The group evaluated the above options and detennined that option number 5 was preferred. One 
of the p~ary criteria used in this detemination was the desire to avoid the cast of a water court 
proceeding and the vulnerability of exposing water rights to challanges. -This option avoids any 
kind of water court proceedings involving the existing water rights. Tnis was preferred due to 
the volatile nature of those proceedings and all of the unknowns that may surface. It was felt 
that legislation may be a viable option but the long reaching implications of this approach may 
require several effons with the Colorado legislature to get the legislation passed. Option number 
5 may only require changing administrative policies relating to operation of Green Mountain 
Reservoir. 
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The reallocation of GMR storage and release to the Grand Valley Power Plant is the preferred 
alternative. Under this proposed administrative method, any water determined to be in excess 
of HUP beneficiaries need could be delivered to the GV Power Plant and indirectly yo the 14-
Mile Reach. Cons~rvation within the GVP would create a surplus storage condition on a more 
frequent basis and in a greater volume than has historically occurred. To a limited extent it 
would also provide the ability to time releases of storage when it would be ·most beneficial to 
fish habitat rather than only providing water at times when it can be conserved in the GVWUA 
system. This conservation would be the result of canal modifications and modified operational 
strategies which would pennit the canal to operate at lower flow rate while permitting full supply 
to water users. (See page 22 for previous discussion on potential conservation timing and 
quantification.) This is contingent on the ability to d~lare a surplus and to deliver the surplus 
G:MR HUP water to the Grand Valley Power Plant. The following conditions must be met 
before the method could be implemented: 

1. GMR storage must have been declared surplus under Paragraph 8 of the G:MR Operating 
Policy, and releases of such surplus must be deliverable to the Grand Valley Power Plant. 

2. The frrst 90 cfs of conservation can be accommodated by increasing the flow to the GV 
Power Plant from 310 cfs to 400 cfs. For conservation above 90 cfs, it would be possible to 
reduce the amount "checked" by the amount of conservation greater than 90 cfs. For example: 
If 150 cfs is conserved then the amount checked can be reduced by 60 cfs (150-90). 

3. Canal improvements have been constructed in the Government Highline Canal system 
which would allow continued use of the system at lower diversion rates. 

4. There is a seasonal reduction in water demand in the GVWUA system. 

Declaration of GMR surplus appears io be possible with the implementation of targets on the 
storage volume in GMR. The target could be associated with the entire reservoir, the 
100,000 af power pool or the 66,000 af HUP. Since the specifis purpose of the HUP is for west 
slope irrigation and domestic purposes, the preferred pool under consideration is the 66,000 af 
HUP. The target could be one target at the end of the irrigation season, monthly targets 
throughout the irrigation season or some other variation. Again, current proposals are for a 
November 1 target and having enough water in the HUP to meet winter water deliveries. The 
ability to set targets, declare excess, and then make industrial releases has not been tested. 
Litigation could delay the implementation of this concept. However, the success of the 
Recovery Program to provide the reasonable to prudent alternative for future Endangered Species 
Act section 7 consultations, is crucial to all Colorado River water users. 
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Under the proposed administrative method, when a GMR HUP surplus has been identified GMR 
releases are not reduced to correspond to the reduction in GVWUA demand, but an amount 
equal to the demand reduction (conservation) is reallocated for delivery to the Grand Valley 
Power Plant. This increment of G:MR water conserved is diverted at the Grand Valley Project 
diversion dam, carried through the Orchard Mesa Power Canal, run through the Grand Valley 
Power Plant, and allowed to ·return to the Colorado River without being checked back. An 
amount of "natural., flow equal to the reallocation is allowed to bypass the Grand Valley Project 
diversion dam and flow down the river channel to be diverted by the Grand Valley Irrigation 
Company. The Grand Valley Power Plant simply reduces the amount of water checked and 
increases the flow to the Colorado River via the tailrace by an amount equal to the bypass at the 
Grand Valley Project diversion dam and the reallocation releases. 

The result of this method is that the Grand Valley Power Plant does not have to check as much, 
fish are able to use the G:MR sutplus downstream from the Grand Valley Project diversion dam 
(which could also be used for a fish passage structure at the Grand Valley Project diversion clam 
and the Price/Stubb diversion dam), and more water enters the 15-Mile Reach through the Grand 
Valley Power Plant tailrace. Since there could be an additional 90 cfs available to the Grand 
valley Power Plant, it would be possible to deliver up to 672 cfs (300 cfs which is the existing 
power plant flows + 272 cfs from the Orchard Mesa Pumping Plant + 90 cfs available due to 
conservation which would be available). 

Sample Reailocation Scenario 

Water distribution patterns before reallocation - In this example reallocation all of the 
water running through the power plant is being checked. This also means that there are 120 cfs 
of G:MR direct releases for GVIC being made. Figure I is a schematic of the Cameo group 
diversion system with the reallocation scenario numbers indicated. The non-inclosed numbers 
are the pre-reallocation· numbers where the circled numbers are the reallocated flows. 

Pre-reallocation assumptions: 
1. Cameo gage is at 1,900 cfs gage flow which includes 400 cfs of direct GMR 

releases. This means that about 280 cfs of direct releases are being made to the 
730 cfs right and 120 cfs of direct releases to the GVIC's junior water right~ 

2. 1,580 cfs is being diverted at the Grand Valley Project diversion dam 
a. 700 cfs for the 730 cfs right 
b. 120 cfs for the irrigation districts 
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i. 310 cfs for the power plant 
ii. 450 cfs for the OMID irrigation right 

(1) 180 pumped onto the Orchard Mesa 
(2) 270 cfs used for pumping 
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3. 630 cfs to the Grand Valley Irrigation Company through their 120 cfs and 540 cfs 
rights. 

4. Assume Plateau Creek flows are zero. 

Implications of the pre-reallocation assumptions - In order for the above conditions to exist 
several flows are implied. ney are: 

1. 

2. 

3. 

4. 
5. 

The flow over the Grand Valley project diversion dam must be 320 cfs 
(1,900- 1,580 cfs). 
Flow in the pumping plant and power plant tailrace is 580 cfs 
(31 0 (power) + 270 (pumping)) 
If there is only 320 cfs in the river below the Grand Valley Project diversion dam 
and GVIC is taking 630 cfs then there must be 310 cfs (630- 320) flowing in the 
check channel. 
Flow over the GVIC diversion dam is zero. 
Flow at the beginning of the 15-Mile Reach is 270 cfs. 

Reallocation assumptions: 
6. Flow at the Cameo gage does not change 
7. GVWUA is able to reduce their demand by 150 cfs from 700 cfs to 550 cfs 

through canal improvements and the associated operational changes. Therefore, 
total diversion requirements at the Grand Valley Project diversion dam are 
1 ,430 cfs (1 ,580 - 150) 

8. GVIC stays at 630 cfs 
9. OMID irrigation and pumping stay at 180 cfs and 270 cfs respectively 
10. The irrigation districts (MCID and PID) stay at 120 cfs 

Results of reallocation: 
1. Amount of flow going over the Grand Valley Project diversion dam is 470 cfs. 
2. The required amount of checking is 160 cfs (GVIC's 630 cfs- 470 cfs river 

flows) 
3. Flow over the GVIC diversion dam is zero 
4. Flow at the beginning of the 15-Mile Reach equals 420 cfs. 
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The potential quantity that could be reallocated is controlled by two factors. The frrst is how 
much water could be conserved through the canal improvements. The second is what type of 
water year is experienced. If it isn't possible to stay above the GMR targets, it will not be 
possible to reallocate GMR storage. 

Computation of Conserved Water - The difficulty in computing the volume of conserved 
water is figuring out what number you subtract from to compute the volume of conserved water? 
For example, assume that the canal improvements have been completed and GVWUA is able 
to reduce diversion requirements during the late irrigation season. It is not difficult to figure 
out how much is diverted in any one year, but how would you figure out whether that volume 
represented any conservation. The question is, "What would they have diverted had they not 
had the improvements?" Would the baseline condition be the average annual diversions within 
the project? Variables such as cropping patterns, rain and wind have a large effect on annual 
diversion requirements. Would it be the diversion based upon a dry, average, and above 
average water years? 

The pipe laterals which have been installed as part of the salinity control program have increased 
the flexibility for on-fann water management. This additional flexibility is usually beneficial 
to salinity control because it allows water users to apply water at higher flow rates and with 
more control over the timing of application. Historically, GVWUA needed to know. how much -
water fanners wanted so that a lateral headgate could be adjusted to the lateral demand. But the 
canal headgates for the pipelines are now left in the full open position throughout the irrigation 
season. Flow adjustment along a pipe lateral is therefore adjusted by individual field turnouts. 
Flow control has moved from lateral headgate to field delivery. 

As on-faxm flexibility increases, off-farm flexibility decreases. the flow in the canal needs to 
be able to meet anticipated demands, but since the demands can change quickly and ·without 
notice, the only option is to keep the supply in the canal above anticipated demand and 
administratively spill the water at canal spillways if the demand falls. Demand is hard to 
anticipate because of the variables. It may be possible to project some of the variables, such as 
cropping pattern and the amount of crop water requirements, but others such, as rainstorms, 
wind and heat are not. These variables can change canal demand by up to 100 to 150 cfs over 
the period of a day. With the pipelines, if the on-farm demand exceeds the canal's capacity, all 
users are asked to decrease their field turnouts by an equal percentage. With all of the 
unpredictable variables, it is doubtful that it will be possible to compute the quantity of 
conserved water. It does appear to be both possible and reasonable to estimate this quantity 
based upon experience. 
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The Manager Emeritus of the Grand Valley Water User's Association, Mr. Bill Klapwyk, has 
had roughly 40 years experience with the Grand Valley Project system. Through this experience 
Mr. Klapwyk has found that after the irrigation demand begins to subside, it usually takes about 
400 to 450 cfs in the canal system to be able to meet all of the delivery elevations along the 
canal. The timing of this decreased demand varies from about the first of September up to the 
third week in September. Again, based upon experience, late season demand usually falls to 
around 200 to 250 cfs, but can fall to as low as 150 cfs. So theoretically it may be possible to 
conserve up to 300 cfs (450-150). (It may not be possible to maintain the desired water surface 
elevation at a flow of 150 cfs, or it may prove too costly to do so. In addition, it is not 
generally advisable ·to decrease canal diversions to exactly meet demand because of the 
uncertainties in weather and demand.) 

For the purpose of estimating the possible amount of conserved water, use 100 cfs reduction in 
diversion requirements starting September 1 and then increase the amount conserved to 200 cfs 
on September 15 and carry this amount through November 1. The resulting quantity of water 
conserved is approximately 33,000 af. 

The effect of Colorado River runoff volume on Green Mountain Reservoir storage targets -
From the period 1965 to 1990 there was an average of approximately 48,000 af in the HUP on 
November 1. In 1989 the HUP was depleted which correlates well with the large direct releases 
to the 730 cfs right. If water conservation measures could have been implemented in that year 
it would ltav.e been possible to-keep above the HUP targets and enhance flows in the 15-Mile 
Reach. In 1990 the November 1 HUP·storage volume was about 4,000 af and releases to the 
730 cfs right were 14,985 af (using the old method of computing consumptive use). A more 
complete analysis of November 1 storage volumes and direct release computations will be 
necessary, but if 1990 is an indication, if the actual releases to the 730 cfs right are closer to 
the estimated 26,665 af, and if a November 1 target of about 4,000 af is reasonable, then it 
appears ~at GMR HUP targets may restrict the reallocation to about 26,665 af on a finn yield 
basis. 
Summary 

The two factors which control the ability to reallocate GMR HUP and ultimately increase flows 
in the 15-Mile Reach; 1) the ability to conserve, and, 2) the ability to keep GMR HUP above 
targets. These factors appear to have a good fit for most years. In dry years, such as a 1977 
water year, water conservation may only be used to keep the GMR HUP at storage target levels. 
But even in relatively dry years such as 1989, conservation and reallocation would benefit both 
GMR HUP and 15-Mile Reach flows. Of course, all of this is contingent on the ability to 
establish targets on the GMR HUP, to declare excess, and then make industrial releases to the 
Grand Valley Power Plant. 
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The Colorado River Water Conservation District and Its Role 
In Dismantling The Historic Purposes of Green Mountain Reservoir. 

Themes 

Created in 1937, the Colorado River Water Conservation District 
inherited the vision created by the Western Slope Protective 
Association. In the mid 1930s it was the Protective Association 
which negotiated with the Northern Colorado Water Conservancy 
District to compensate western slope water users for Northern's 
out-of-basin, out-of-priority Colorado River diversions to a 
thirsty, water-short agricultural northern Colorado. 
Colorado-Big Thompson diversions would be compensated by the 
construction of the western slope Green Mountain Reservoir. It 
is ironic that this reservoir, almost sixty years later, is the 
vehicle by which the Colorado River Water Conservation District 
has financially bound itself to Denver. The result is that 
Denver will divert Green Mountain water to the eastern slope and 
own the water in Wolford Mountain Reservoir meant to be 
compensation to the western slope for Denver's Green Mountain 
takings. 

The Colorado River Water Conservation District includes all or 
part of fifteen w~stern slope counties drained by the Colorado 
River and its tributaries within Colorado. The Colorado River 
Water Conservation District levies property taxes on over four 
billion dollars of assessed property value within Western . 
Colorado. During the "Two Forks decade" of the 1980's, the River 
District turned from an organization commissioned by its enabling 
statute to serving 

" ... the entire district and ... the welfare of all its 
inhabitants ... and to perform acts and things necessary 
or advisable to secure and insure an adequate supply of 
water, present and future, for irrigation, mining, 
manufacturing, and domestic purposes within said 
district ... " 

to one serving the purposes of the City and County of Denver on 
the Colorado mainstem in Colorado. 
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The River District must be given credit for its work within other 
drainage basins in Colorado. The Upper Gunnison and the White 
River drainages are good examples. However, on the Colorado 
mainstem, the River District's.perfor.mance of acts has led it on 
a path of conflict and compromise which will irreparably harm 
beneficiaries of Green Mountain Reservoir. 

Green Mountain Reservoir-that great compensatory insurance policy 
for western slope water users-is the opportunity by which Denver, 
working through the River District as its surrogate, will, one, 
lay claim to additional, uncompensated western slope water and, 
two, substitute in its place water of lesser quality. 

Development of the Themes 

The germ of several ideas was established in the Two Forks permit 
process to realize the goal of an assured water supply for the 
Denver metropolitan area. Initiated and supported by the 
environmental community and by interests in the Vail Valley, 
"non-structural·means" was a way to achieve a water supply 
without the construction of reservoirs in the canyons and high 
mountain valleys of Colorado. Substitutions, exchanges, trades, 
and use of existing water storage facilities were the preferred 
alternatives of the Colorado's environmental coalitions to the 
construction of the massive Two Forks facility on the South 
Platte River, Denver's preferred alternative. 

Green Mountain Reservoir, as envisioned by the environmental 
community, would be the vehicle upon which the eastern slope­
dominated Environmental Coalition would insure that its victory 
over Two Forks was sealed. Green Mountain was a large, already 
constructed facility, setting high in the Colorado River basin. 
Green Mountain's water decrees are senior to Denver's decrees 
and, thus, limit Denver's diversions to the eastern slope in dry 
years. If small, west slope substitution reservoirs could be 
built below Green Mountain Reservoir, substitutions could be made 
to satisfy users of Green Mountain water in dry years, allowing 
Denver to continue to divert in dry years. This solution was 
structural in nature resulting in the western slope being 
sacrificed to insure that the South Platte was not flooded by Two 
Forks. 

Denver was setting the stage to implement these solutions to its 
water problem long before the demise of Two Forks. As late as 
December 15, 1986 Denver had recruited the foremost, 
long-standing representative of western slope water interests to 
assist it in its efforts to move the last amounts of old stored 
western slope water to the eastern slope. 

The center piece of Denver's substitution strategy was Green 
Mountain Reservoir. 
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Strategically located on the lower Blue River in Summit County, 
Colorado, Green Mountain Reservoir is above the major senior 
downstream water rights that control the administration of the 
entire Colorado River system above Grand Junction, Colorado. The 
reservoir was put into operation in 1943 concurrently with 
Nothern Colorado's Colorado-Big Thompson project (C-BT). 
Fifty-two thousand acre feet of water was allocated for C-BT's 
out-of-priority diversions. An additional 100,000 acre feet was 
allocated for release to other present and future beneficial 
consumptive uses in Western Colorado. Total storage of Green 
Mountain is 153,639 acre feet. 

Senate Document 80 contained the guiding principles for the 
construction of the Colorado-Big Thompson project and todays 
operation of Green Mountain reservoir. Drafted by the Bureau of 
Reclamation as a feasibility report on the costs and 
configuration of the C-BT and Green Mountain Reservoir 
construction, Senate Document 80 also contained the results of 
the negotiations among east and west slope interests on the 
operation of Green Mountain as a compensatory storage vessel for 
Northern's out-of-basin diversions. Senate Document 80 assigned 
operating authority of Green Mountain to the Bureau of 
Reclamation and appointed the Secretary of Interior as the 
trustee of Green Mountain. Senate Document 80 was adopted by 
Congress as Public Law 249 and signed by the President in August 
of 1937. 

In 1963 another eastern slope diverter, Denver, completed 
construction of its flagship Dillon Reservoir on the upper Blue 
River in Summit County. This facility captures and diverts Blue 
River water to the Denver metropolitan area through the Roberts 
Tunnel. It can only do so, however, after the downstream Green 
Mountain Reservoir is filled or assured to be filled. This 
insures that western slope water users will have water available 
to them in Green Mountain Reservoir before Denver diverts its 
junior, Dillon water to the eastern slope. The "1955 Blue River 
Decree" outlined these rights and obligations after clarification 
was sought by the United States and others as to the Department 
of Interior's obligations outlined in Senate Document 80. The 
Blue River Decree also confirmed that modifications of Green 
Mountain operations were subject to the approval of the Secretary 
of Interior. The Blue River Decree was also approved by Congress 
in 1956 as part of the Colorado River Storage Act. 

This requirement for Denver to fill Green Mountain for downstream 
users before it takes water to the metropolitan area is a 
significant irritation to the Denver Board of Water 
Commissioners. Long time observers in the east-west water wars 
indicate that Denver has been worn raw by this aggravation and 
that its biggest objective is to remove the Green Mountain 
filling requirement from its docket of responsibility. This 
policy has been evident in numerous legal attempts by Denver to 
remove this requirement. 
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In the drought of 1963 Denver unilaterally closed the gates on 
its Dillon Reservoir preventing water from entering Green 
Mountain Reservoir. This resulted in the "64 Stipulation" and 
the "1964 Decree". Again in 1977 Denver's actions moved from the 
courts to ditch bank when Denver tested the resolve of the 
Secretary of the Interior by refusing the Secretary's request to 
release water to Green Mountain from Dillon Reservoir. In 1979 
the lOth Circuit Court held that the Federal government's right 
and obligation, under Senate Document 80, to fill Green Mountain 
was superior to Denver's right to fill Dillon Reservoir. In late 
summer of 1977, water was released to Green Mountain with the 
legal battles continuing until the 1979 ruling. 

Subsequent to Denver's activity on the upper Blue River, events 
were occurring on the Colorado River just above the confluence of 
the Blue River and the Colorado River. In 1967 six northern 
Colorado cities filed on water rights on the Colorado River above 
its confluence with the Blue River. The project was named "Windy 
Gap" and was to be a planned source of water for Boulder, Estes 
Park, Fort Collins, Greeley, Longmont and Loveland. Water would 
be diverted from the Colorado River to northeast Colorado via a 
diversion dam and a pumping plant through facilities owned by the 
Northern Colorado Water Conservancy District. The six cities 
eventually petitioned to become a subdistrict of the Northern 
Colorado Water Conservancy District, which became known as the 
"municipal subdistrict". 

~ In 1974, a suit was filed against the municipal subdistrict and 
Northern by the Colorado River Water Conservation District, the 
western slope water policy organization, to insure protection of 
western slope water users from the impacts of this further 
diversion of western slope water to the eastern slope. Under the 
Water Conservancy District Act, the Northern District and the 
municipal subdistrict must demonstrate that present and future 
uses of water in the Colorado River basin will not be harmed by 
further diversion of water to the eastern slope. In an August, 
1985 address to the Colorado Water Workshop, River District staff 
Rolly Fischer reiterated the policy, again, that: 

" ... present and future Western Colorado water users 
would be protected from the injuries of transmountain 
water diversions". 

Not only was compensatory storage an issue but water quality in 
the form of salinity was raised as a "grave issue" by then River 
District director Robert Delaney. 

In 1980, after years of court activity, a settlement agreement 
was reached among the parties that committed the municipal 
subdistrict to construction of Azure Reservoir as compensatory 
storage. However, issues of power generation, financial 
feasibility, and capacity resulted in continued, prolonged 
argument between the River District and the municipal 
subdistrict. -4-
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Finally in 1985 the municipal subdistrict agreed to pay a lump 
sum of $10.2 million dollars to the Colorado River Water 
Conservation District. The settlement would allow the River 
District to construct a compensatory storage facility of its own 
at either Rock Creek or Wolford Mountain on Muddy Creek. Windy 
Gap water rights were subordinated to either of the two River 
District projects and 3,000 acre feet of water was guaranteed to 
the Middle Park Water Conservancy District from Lake Granby. 

After more than four decades of filing for and completing 
diligence on dozens of western slope water rights, the Colorado 
River Water Conservation District had yet to build a single 
project in the Colorado main-stem drainage for the benefit of 
western slope water users. The 1985 lump sum settlement would 
provide money for such a project and the hopes of the River 
District were that a project would be built. The biggest 
problem, however, was that the River District vastly 
underestimated the cost of such a facility. 

Of the two proposed locations, Rock Creek or Muddy Creek, yield, 
environmental impact and political considerations eventually 
directed that the River District project be built at Wolford 
Mountain on Muddy creek. It would cost more than Rock Creek. 
Knowing of the relative higher cost of Wolford Mountain, former 
River District board member from Rio Blanco County, Kenneth 0. 
Kenney, observed that the District still had no where near enough 
money to complete a storage project. Mr. Kenney was the 
President of Water Users Association Number 1 which built the 
Taylor Draw Storage Project on the White River near Rangely 
Colorado in 1982. He observed: 

"I could tell from the cost that we incurred at Taylor 
Draw that the River District staff had not estimated 
near enough money for their project-for either studies, 
utility relocations, environmental impacts, and mitigation. 
The cost would continue to go up." 

Estimated costs did escalate on the Muddy Creek project-so much 
so that the Colorado River Water Conservation District had to 
find a money spigot in order to finance the project·. The 
original $10.2 million plus accrued interest from the municipal 
subdistrict was not enough to finance the now $49.million dollar 
project. 

Enter now the Denver Water Board with its huge financial 
resources and its troubled applications for the construction of 
Two Forks Reservoir. If it could remove its 1955 decreed filling 
requirement for Green Mountain Reservoir and take that water to 
the eastern slope, Denver would increase its flow of water 
regardless of the outcome of Two Forks. What Denver needed was a 
replacement reservoir for the Green Mountain water it would like 
to remove to the Eastern Slope. 
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On December 15, 1986 the Colorado River Water Conservation 
District signed an agreement with the City of Denver and the 
Northern Colorado Water Conservancy District. Expressing it as 
an 11 historic 11 agreement, the board and staff of the Colorado 
River Water Conservation District put the finishing touches on a 
pact that would finance their Muddy Creek project with Denver 
money. The agreement and future events would forever change the 
complexion of the River District and the notion of whom it 
represented on the Colorado mainstem. 

The River District's objective for MUddy Creek, as articulated to 
its western slope constituents, was the storage of western slope 
water on the Western Slope for use by the Western Slope. If the 
lease with Denver could be limited for a 25 year period and if, 
at the end of the lease, the reservoir accrued to the western 
slope, the River District could sustain its rationale that the 
Western Slope would be getting a project built with Denver money. 
A masterful strategy, no doubt, but one that would unravel as 
future hands were played by a Denver organization intent on 
acquiring the use of Green Mountain water forever. 

With the lease of western slope water from MUddy Creek, Denver 
exercised some mastery of its own and eliminated the only tax 
supported, broadly- based western slope organization that could 
unify western slope interests and raise the necessary issues to 
Two Forks and Denver's plans for the elimination of Green 
Mountain Reservoir as a source of water for western slope water 
users. 

Upon the completion of the financial agreement with the River 
District in 1987, Denver acquired a replacement reservoir for 
Green Mountain that it did not have to permit. It also obtained a 
surrogate through the River District for a number of activities 
it would have to undertake in order to acquire Green Mountain 
water. 

One objective of the agreement was to reach a settlement in 
Denver's long-standing efforts to effect its ability to acquire 
"rights ·of exchangen in a host of reservoir sites on the Western 
Slope of Colorado and to acquire an "interest 11 in Green Mountain 
Reservoir by finding other combinations of reservoirs to "replace 
the functions of Green Mountain Reservoir 11 • 

The 1986 Agreement speaks for itself in this regard. 

Section IV, paragraph b of the 1986 Agreement, states that 

11 The River District ... will work with Denver to 
find a suitable reservoir or combination of 
reservoirs to replace the functions of Green 
Mountain Reservoir as set forth in Senate Document 80". 
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~ Section IV, paragraph f, indicates that 

"once replacement reservoirs have been identified, 
the River District, Northern, the Subdistrict and 
Denver will work together to deliver water stored 
in Green Mountain Reservoir to the Metropolitan 
Denver area. At that time Denver will limit the 
use of water rights decreed to the Eagle-Colorado 
Project for the operation of a replacement reservoir 
only". 

(Denver had, by this time, acquired land for the 
-Eagle-Colorado Project near Wolcott.) 

Section V, paragraph a, indicates that 

"Denver, the River District, Northern and the Sub­
district will cooperate to accomplish modifications 
of the decrees entered in cases 2782, 5016, and 5017 
and obtain the approval of the United States Congress •.• 
to make use of the waters of Green Mountain Reservoir." 

The River District contemplated the approval of Congress for its 
modification of Green Mountain as had been done with Senate 
Document 80 and the Blue River Decree. 

~ Finally Section v, paragraph f, of the 1986 Agreement states that 

11 the River District ... agrees not to oppose or 
impede in any manner the federal, state, and 
local permitting necessary for the construction 
of Two Forks Reservoir, Straight Creek and the 
Williams Fork Extension ... " 

If the Two Forks permit failed in its original objective, it did 
focus the debate of water use in Colorado. The eastern slope 
interests were represented in the public debate. Section V of 
the 1986 Agreement saw the River District dumbed into public 
silence. 

Ironically, River District staff Rolly Fischer argued in 1985 
that "thresholds" were being met as a result of transmountain 
diversions and that 

" ... the removal of major quantities of the basin's 
purest water from its headwaters brings 
about a wide range of impacts in the basin, 
including but not limited to: decreased crop 
production, diminished fisheries, increased 
water treatment costs, a poorer range of 
recreational experiences, increased capital 
costs for water and sewer plants, and more." 
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~ Secretary Fischer went on to say that 

..... history is replete with ·the empty promises 
made to western Colorado for mitigation .•. 
promises for such consideration have been 
made by state officials, by representatives 
of Denver and quickly forgotten. History is 
replete with examples of the destruction, chaos, 
and greater burden caused by the lack of 
such consideration. One such example, the 
raping and pillaging of Owens Valley by the 
City of Los Angeles, not only offers a lesson, 
but frightening parallels to the Denver/West 
Slope tradition. 11 

It is important to repeat the articulated public policy of the 
River District prior to its "historic" settlement with Denver. 
It is important to illustrate the significance of the compromises 
outlined in the 1986 Agreement. 

The 1986 Agreement, long before the demise of Two Forks, brought 
the curtain up on a new stage whose backdrop was the Federal 
District Court. 

Denver's unswerving pursuit to consolidate and insure its water 
supplies created a complex and Byzantine venue upon which the 
most complicat·ed Colorado water law cases are being argued. 

In 1987 the City and County of Denver filed a change application 
in the District Court requesting the right to replace Green 
Mountain Reservoir's storage with a number of existing and 
to-be-constructed reservoirs. Denver also filed an exchange 
application. The Federal District Court dismissed the cases 
indicating that Denver failed to obtain the permission of 
Congress, that Denver had no standing because Denver did not own 
water rights in Green Mountain Reservoir, and that Denver failed 
to obtain the required approval of the Secretary of the Interior 
prior to filing its application. 

The filing by Denver in 1987, before the decisions on Two Forks, 
indicate Denver's willingness to advance several fronts at the 
same time. 

The City of Grand Junction, the Orchard Mesa Irrigation District, 
the Palisade Irrigation District, the Clifton Water District and 
numerous other water interests filed statements of opposition in 
the 1987 Denver cases, principally because it was not possible to 
determine whether the unbuilt reservoirs, proposed to replace 
Green Mountain reservoir, would function the same as Green 
Mountain Reservoir in terms of quantity of water available, 
priority date, and water quality-all very important issues to 
western slope water users. 
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The need for western slope water users to determine whether 
replacement reservoirs would function the same as Green Mountain 
relates to the issue and principle of compensatory storage, an 
objective nominally held by the River District. However, 
Denver's lease agreement with the Colorado River Water 
Conservation District for 30,000 acre feet of additional 
transmountain diversions took an authorized compensatory storage 
reservoir {Muddy Creek as camp storage for Windy Gap) and used it 
to replace an existing Congressionally-authorized compensatory 
storage reservoir {Green Mountain as camp storage for the 
Colorado-Big Thompson Project). 
In the words of veteran Colorado water attorney, Kenneth Balcomb: 

"The {River District) Board should be made 
aware of the incongruity of spending money 
paid to it in trust {via the Windy Gap Settlement) 
as mitigation for one transmountain diversion 
on yet another transmountain diversion." 

How much water is available in Muddy Creek for purposes of the 
Green Mountain substitution, beneficial uses downstream and for 
Windy Gap compensatory storage is still in question. In a letter 
response to the above issue dated April 13, 1993, Eric Kuhn of 
the River District indicated that 

" ... there will be water available from Wolford Mountain 
Reservoir to future West Slope users, but exactly how much, 
when and at what costs are yet to be determined." 

The availability of Muddy Creek water over the long-term has also 
been brought into question. A query was made by Glenwood Springs 
water attorney Scott Balcomb in a March 31, 1992 letter to River 
District board member Greg Hoskin. Scott asked: 

" How likely do you actually feel that Denver will 
relinquish the water supply upon which it has come 
·to rely at the termination of the lease? This question 
is especially important because the Western Slope will 
not be able to evolve an economy dependent upon the 
water as it is committed to Denver at least for the 
term of the lease. The situation then becomes obvious: 
the River District could continue to lease to Denver 
or forgo the lease {and the revenue) to make water 
available at some future date to users in western 
Colorado." 

Dependency upon the Denver cash flow over an extended period 
would likely insure that the River District provide Denver a 
secure, de facto permanent water supply. True to Scott Balcomb's 
prophetic question, on July 22, 1992 it was announced that the 
River District and Denver did, indeed, conclude an amended 
agreement that resulted in Denver owning 40% of the capacity of 
Muddy Creek Reservoir after the initial 25 year term of the lease 
expires. -9-



Quoting from the July 1992 agreement: 
"The River District and.Denver have agreed to 
modify the lease agreement to provide a permanent 
source of water for Denver subsequent to the end 
of the term of the Lease Agreement and Denver has 
agreed to change its amount and method of payment 
in consideration therefore, thereby making the 
issuance of bonds by the River District unnecessary." 

Parenthetically, it is the last phrase of the above paragraph 
that is significant for the following discussion. Making the 
issuance of bonds unnecessary by the River District removed a 
significant impediment to the construction of the Muddy Creek 
project as the reality of the unsettled transfer cases could have 
prevented the issuance of bonds. The transfer cases are a 
significant reportable issue important to any bondholder because 
without the settlement of the transfer cases the use by Denver of 
this water is not possible and the lease/purchase payments 
evaporate. 

The staff.of the River District indicated that now the 
construction of Muddy Creek could begin and the transfer cases 
can be settled at leisure. However the transfer cases can not 
ignore the $49 million dollars of public money being spent on the 
project. 

The long-term joint-ownership of Muddy Creek by Denver and the 
River District raises additional critical questions still 
unanswered. Kenneth Balcomb's correspondence raised it first. 

Muddy Creek was meant as a compensatory storage project for Windy 
Gap. Muddy Creek will have an estimated firm annual yield of 
23,000 acre feet. The Windy Gap Settlement, as originally 
contemplated, was to provide to the River District between 28,000 
and 30,000 acre feet of water it could sell. Of the 23,000 acre 
feet of yield in Muddy Creek, there are 19,000 acre feet of uses 
allocated for upper western slope uses, recreation, and 
environmental mitigation. Fifteen thousand acre feet of the yield 
is committed to Denver. This results in a commitment of 34,000 
acre feet but with a yield estimate of only 23,000 acre feet. No 
water is available for downstream users 

Additional confusing calculations follow. The 1986 lease 
agreement provided Denver with the 25-year right to take 30,000 
acre feet of Green Mountain Reservoir water in any one year and 
substitute it with 30,000 acre feet of water from Muddy creek. 
This would appear to equal out the volumes and keep the 
compensatory storage ideal in place. However, the 1986 Lease 
Agreement was amended in July, 1992 providing Denver with 
ownership of 24,000 acre feet of water in Muddy Creek. Is the 
24,000 acre feet of water now owned by Denver part of the 30,000 
acre feet required as substitution water for Denver's Green 
Mountain diversions? If so,. the 1992 amendment selling 24,000 
acre feet of the substitution water to Denver in addition to the 
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30,000 they will be taking from Green Mountain results in Denver 
acquiring an interest in Green Mountain ownership and in only 
6,000 acre feet of compensatory substitution water in Muddy Creek 
for Denver's Green Mountain diversions. 

There is now in place, as a result of the July 1992 lease 
amendment, a permanent source of water in Wolford Mountain owned 
by Denver. Denver now owns 40% of a storage reservoir meant as 
compensatory storage for Windy Gap. This allows Denver, in years 
beyond the first 25 year 11 lease 11 , to permanently substitute for 
Green Mountain water which is the west slope compensatory 
replacement for the Colorado- Big Thompson Project. This 
permanent "interest" in Green Mountain has long been denied 
Denver by the Courts. This interest, however, can only be 
cqnfirmed by the Court and is central to the Grand Valley's 
objections to the Wolford Mountain substitutions. 

In order to accomplish this confirmation of an interest and use 
it to replace Green Mountain water by substitution, Denver had to 
apply for right of exchange. We have already learned that the 
1987 application was dismissed by the District Court because the 
Secretary of the Interior had not approved the idea as required 
in the 1955 Blue River Decree. 

At the time of Denver's application, the United States, as 
trustee for Green Mountain Reservoir, filed its own exchange 
application attempting to get the Federal Court to confirm the 
right to use Green Mountain water by exchange for existing and 
future beneficiaries on the Western Slope. Green Mountain water 
can be diverted by the beneficiaries, once it is released from 
the reservoir, directly from the Blue River below Green Mountain 
or directly from the Colorado River upstream of the Colorado-Utah 
state line. An "exchange" allows water from Green Mountain to be 
placed in the Colorado River in exchange for other water being 
diverted on tributaries to the Colorado River. 

What is the difference between these two filings? Denver's 1987 
application was an attempt to get permission to find an existing 
or a future reservoir that could be traded or exchanged for Green 
Mountain Reservoir. If this could be accomplished, then Denver 
would not have to wait to fill Green Mountain from-its Dillon 
Reservoir but rather could immediately transfer that water to the 
eastern slope. 

The United States' application was an attempt to clarify ways 
that Green Mountain water could be used by its authorized 
western slope beneficiaries for exchange purposes. One of the 
benefits of this clarification would be the allowance for water 
to be stored or diverted on tributaries other than the Colorado 
River mainstem and water then released out of Green Mountain to 
replace that water diverted to keep downstream users from being 
short. 
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Again, opposition to the United States filing was intense. Every 
water user in the Colorado River basin in Colorado followed the 
case to insure protection of its interests. Denver opposed the 
United States application taking the position that rights of 
exchange did not apply to the 100,000 acre foot pool which was 
reserved by Congress for future western slope water users. It was 
this 100,000 acre feet for which Denver hoped to find a 
substitute. Denver is not a beneficiary of Green Mountain 
Reservoir as authorized by Congress in Senate Document 80 either 
by direct use of Green Mountain or by exchange. This point can 
not be emphasized enough. Denver has no right to Green Mountain 
water. This fact was confirmed by Judge Arraj, almost 25 years 
earlier, in a 1964 consent decree. Denver must release its water 
to Green Mountain in the Spring before it can divert water to the 
eastern slope. The 1964 consent decree also confirmed that 
Denver's right to divert water is subject to the approval of the 
Secretary of the Interior. Denver did obtain a major victory in 
that the Williams Fork system was allowed to be used as a 
substitution so that Denver could store Blue River water in 
Dillon. This would be the first authorized substitution. 

Western slope interests finally agreed in early 1992 to sign off 
on the USA exchange cases preserving, however, the right to argue 
on future specific applications designating certain reservoirs as 
"reservoirs of substitution". As soon as the Denver exchange 
case was settled, Denver and the Colorado River Water 
Conservation District immediately filed an application for its 
Wolford Mountain Reservoir as a "reservoir of substitution". 
Though nominally a River District project, it would be Denver's 
second substitution for Green Mountain Reservoir. Williams Fork 
was the first. This would also fulfill the River District's 
promises to Denver made in the 1986 Agreement "to find a suitable 
reservoir ... to replace the functions of Green Mountain Reservoir 
as set forth in Senate Document 80". 

Water users in the Grand Valley downstream, all beneficiaries of 
Green Mountain Reservoir, objected to the Denver/River District 
application. Nothing had changed since the Blue River Decree and 
the 1964 Decree. Denver and the River District had not obtained 
the approval of Congress. Denver and the River District were not 
beneficiaries of Green Mountain, did not have an "interest" in 
Green Mountain, and did not have a right to substitute Muddy 
Creek water for water in which they have no right. Denver and 
the River District had not obtained the permission of the 
Secretary of the Interior, as trustee for Green Mountain 
Reservoir. The previous point is a legal issue arguable in the 
court. Finally, during years in which substitutions would take 
place, releases from Muddy Creek would result in significant 
increases in salinity in the Grand Valley downstream. 
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These objections are the subject of continuing litigation in the 
current substitution case. Settlement has been reached with some 
of the Grand Valley users over the issue of salinity. Denver 
proposed, and some users accepted, the use of William Fork water 
to reduce the salinity impact. The City of Grand Junction and 
the Clifton Water District continue to object on the legal 
issues, recognizing that the salinity issue for this project and 
proposed future projects will have a lasting cumulative impact in 
the Grand Valley. 

Why, however, would some Grand Valley interests agree to a 
substitution after objecting for so long to the entire concept of 
Denver and the River District jointly sponsoring projects that 
affect the traditional and trust operation of Green Mountain 
Reservoir? Paul Calder, late of the Orchard Mesa Irrigation 
District, indicated that the users could kill the Muddy Creek 
project on an entire host of arguments, but that the reality of 
the Grand Valley opposition is economic. How long can the Grand 
Valley users afford to fight or argue to protect its interests? 
It is unfortunate that the River District, as the successor of 
the original Western Slope Protective Association, has put its 
water users and its Counties in a position of economic 
disadvantage by forcing them to expend their own financial 
resources while the River District uses ad valorem taxes from 
these same Counties to advance its own agenda. The reality of 
this conflict of interest will eventually undo the River District 
as an organization using western slope revenues to oppose its own 
constituent interests. 

Why would some western slope headwater Counties resolve their 
objections to the Muddy Creek substitutions? Grand County, as a 
beneficiary of the Windy Gap Settlement, receives 3,000 acre feet 
of water from the Muddy Creek project. The Fraser River basin 
receives 1,000 acre feet of water from the project. Grand County 
and the community of Kremmling receive the economic value of the 
project construction as well as the long-ter.m benefits of flat 
water recreation. Finally, in the summer of 1992, Denver 
provided $3,860,000 to facilitate the purchase of Clinton 
Reservoir. Denver also subordinated certain of its water rights 
to firm up the yield of Clinton Reservoir for the benefit of 
Summit and Grand Counties, the towns of Dillon, Silverthorn, 
Breckenridge, Fraser, Granby, and numerous Summit and Grand 
County ski areas. 

In conclusion, the most telling circumstance of the current 
conflict is the strategic failure of the Colorado River Water 
Conservation District to take a fundamental step and identify who 
are its affected interests and who it represents. The failure of 
the River District to represent major, mainstem Colorado River 
water interests while at the same time involved in a fiduciary 
relationship with Denver has created conflict of interest that 
will see the end of empire that was once the western slope River 
District. 
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The single focus of the River District to construct "its own 
projectn, and to fulfill decades of promise for a western slope 
reservoir that it could own and operate, blinded the River 
District to the long-term impact of its actions. Without 
adequate consultation with its constituents as to the cost and 
alternative sources of financing, the River District put itself 
directly in the position of losing ownership of its project. It 
also put itself in the camp of east slope interests hoping to 
dismantle the historic purposes of Green Mountain Reservoir and 
to end the great promise of compensatory storage developed over 
the past 60 years. 

E~ 
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APPENDIX 

The water users in the Grand Valley objected, in part, to 
substitutions because releases from Wolford Mountain would result 
in significant increases in salinity at the Grand Valley. 

Studies by the River District (Merritt, 1992) indicated that, 
during years of substitution,, water released from Wolford 
Mountain would come to the Grand Valley during a 30 day period in 
late summer. Thirty milligrams per liter of total dissolved 
solids would be the resultant increase in salinity during the 
peak of the agricultural season. 

It might be important to review for the reader that a " year of 
substitution" is any year when there is not enough water in the 
mountains between Dillion Reservoir and Green Mountain Reservoir 
to fill Green Mountain Reservoir. Normally there is enough water 
to fill Green Mountain. But in some years,· like 1977 or 1981, 
there is not enough. It is during these years that Denver has to 
release water from its Dillon Reservoir to insure that Green 
Mountain is filled. By using Wolford as a substitute reservoir, 
Denver does not have to release water from Dillon but, rather, 
can have water released from Wolford to make up any shortage 
created by drought. 

Grand Valley interests have argued, among the other issues, that 
quality of water from Wolford Mountain is not the same as water 
from Green Mountain. 

Negotiations between Denver, the River District and water users 
in the Grand Valley have attempted to addressed this concern. 
Rather than substitute water from Wolford being delivered to the 
Grand Valley in August, suggestions were made by Grand Valley 
users that substitute water be delivered at times other than 
during the peak of the agricultural irrigation season. Denver 
engineers responded that their system did have flexibility to 
pattern substitution releases so that Wolford releases would be 
minimized during the irrigation season. By dedicating a part of 
its Williams Fork Reservoir as a " reservoir of substitution", by 
delivering some substitute water after the irrigation season 
(November 1), and by mixing Wolford Mountain water with Williams 
Fork water during portions of the irrigation season Denver 
engineers have fashioned a proposal that would reduce the 
salinity impact. These substitution patterns, however, are based 
on the usage of water from "reservoirs of substitution"-Williams 
Forks and Wolford-preserving for Denver its prime objective of 
Green Mountain. 
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nJSTICE MARTINFZ delivered the Opinion of the Court. 

JUSTICE HOBBS does not participate. 

The City of Grand Junction appeals a judgment and decree of the District Court, Water DivisionS (the 
"Water Court"), granting the City and County of Denver's application for refill rights with respect to 
Dillon Reservoir. Grand Junction contends that the Water Court lacked subject matter jurisdiction to 
adjudicate Denver's application because the application concerns matters over which the United States 
District Court for the District of Colorado (the "Federal Court") retains exclusive jurisdiction. We hold 
that the Water Court possessed at least concurrent jurisdiction over the subject matter of Denver's 
application. Accordingly, we affirm the Water Court's judgment and decree. 

I. 

This controversy centers around water rights to the Blue River, a tributary of the Colorado River, located 
on the western slope of the Continental Divide. In 1963, Denver began storing water in Dillon Reservoir 
as part of the Blue River Diversion Project. This project is a water storage and diversion project at the 
confluence of the Blue, Ten Mile and Snake Rivers in Summit County. Water diverted at Dillon Reservoir 
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is transported eastward under the Continental Divide through the Roberts Tunnel. Denver stores water at 
Dillon Reservoir under a June 24, 1946 priority for municipal use in the Denver metropolitan area. 
Denver's storage right was adjudicated in 1955 as part of the Blue River Decree. As will be discussed 
more thoroughly in Part m of this opinion,! the Federal Court issued the Blue River Decree to resolve a 
complex water dispute involving substantial litigation and multiple parties and claims. 

Dillon Reservoir achieved its first fill in 1965. From that point untill985, Denver was allowed to 
maintain the reservoir at a specified "gauge height," or constant elevation, without regard to losses from 
evaporation or seepage. For practical purposes, this amounted to a refill of the reservoir. Denver 
exercised this refill whenever reservoir capacity and water supply were available. Between 1985 and 
1987, the Division Engineer determined that accounting should be done for evaporation losses. He also 
detennined that Denver should be charged against its first fill, under the 1946 priority, for water passing 
through the reservoir but not held. Pursuant to its historic use of Dillon Reservoir for flood control, 
Denver bypasses through the reservoir a certain amount of water that is capable of being stored under the 
reservoir's 1946 priority. Under the Division Engineer's determination, this bypassed water would count 
against the 1946 priority. Thus, Dillon Reservoir could achieve a "paper fill" without being physically full. 

In order to protect its historic use of the reservoir, Denver filed an application in the Water Court in 1987 
to confirm a priority to refill Dillon Reservoir after the reservoir's first fill and if space is available in the 
reservoir.1 Denver's claim includes the right to deplete streamflows by storage of water in order to 
replenish evaporation and seepage losses. Although Denver initially claimed a 1965 appropriation date for 
this refill right, Denver ultimately stipulated to an appropriation date of January 1, 1985. 

Denver's application claims a maximum of 175,000 acre feet ("A.F. ") in any single administrative year, 
includingl3,524 A.F. absolute and 161,476 A.F. conditional. The application prompted numerous 
statements of opposition. Several objectors ultimately withdrew their statements and stipulated to the 
entry of a decree with conditions. Grand Junction, which has rights to Blue River water under a 1947 
priority, was the only objector that participated actively at trial. 

At trial, Grand Junction asserted, inter alia, that Denver's application concerned matters which were the 
subject of the Blue River Decree. In the Blue River Decree, the Federal Court retained "continuing 
jurisdiction for the purpose of effectuating the objectives .. of the decree. Grand Junction contended that, 
pursuant to this decree, the Federal Court retains exclusive jurisdiction over Denver's application for a 
refill right, and therefore, the Water Court should not have adjudicated Denver's claim. Grand Junction 
also maintained that Denver's claimed refill right conflicts with the terms of the Blue River Decree itself 
because the Blue River Decree restricts Dillon Reservoir to only one till each year. 

The Water Court rejected all of Grand Junction's arguments. The court held that the Blue River Decree 
"did not enjoin Denver from seeking a new appropriation under a different priority date at some later 
date. It resolved the water claims before it at the time." Further, the Water Court found that the Blue 
River Decree did not limit Dillon Reservoir to one fill per year. Thus, the Water Court concluded that it 
had "at least concurrent jurisdiction with the Federal District Court over the subject-matter of this 
action." The Water Court subsequently granted Denver's application for a refill right with a 1987 priority 
date in the amount discussed above. 

Pursuant to section 13-4-102(1)(d), 5 C.R.S. (1997), and C.A.R I, Grand Junction appeals the Water 
Court's judgment.1 Once again, Grand Junction asserts that the Water Court lacked subject matter 
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jurisdiction over Denver's claim. We affirm the judgment of the Water Court. 

II. 

We first address Grand Junction's assertion that we lack appellate jurisdiction over this matter because 
the Water Court did not issue a final judgment. Grand Junction's claim stems from the filet that the Water 
Court, in addition to finding that Denver's refill right did not conflict with the provisions of the Blue River 
Decree, supplied a signature line at the end of its decree for the Federal Court. The Federal Court's 
signature would reflect its agreement that the Water Court's decree does not adversely affect the 
objectives of the Blue River Decree. 

The Water Court supplied this signature line as a result of a stipulated agreement among Denver and the 
objectors (save Grand Junction) which required the Water Court's decree to be submitted to the Federal 
Court for this verification. Grand Junction contends that the provision of this signature line renders the 
Water Court's decree merely interlocutory because "it leaves something further to be done before the 
rights of the parties are detennined." Thus, Grand Junction maintains that, pursuant to C.A.R. I, we lack 
appellate jurisdiction. 

As a general matter, an appeal may be taken only ftom a final judgment of a district, probate or juvenile 
court. See C.AR. l(a)(l). An appellate court does not review interlocutory orders absent specific 
authorization by statute or rule. See Mission Viejo Co. v. Willows Water Dist., 818 P .2d 254, 258 (Colo. 
1991). The final judgment requirement is reflected in C.A.R. I( a)( I) and applies generally, "save in the 
exceptional circumstances mentioned in (a)(2), (3), and (4)." V~'s, Inc. v. Nelson, 130 Colo. Sl, 53, 
273 P.2d 633,634 (1954); see a/so Mission Viejo, 818 P.2d at 258; Colorado Anti-Discrimination 
Comm'n v. Continental Air Lines, Inc., 143 Colo. 590,593,355 P.2d 83,85 (1960). 

C.A.R. I(a)(2) provides that an appeal to an appellate court may be taken from, inter alia, "[a] judgment 
or decree, or any portion thereof: in a proceeding concerning water rights." The appeal ftom the Water 
Court in this case, therefore, qualifies under C.A.R 1(a)(2) as an "exceptional circumstance" to which the 
requirements ofC.A.R. l(aXI) do not apply. Hence, our jurisdiction over this case does not depend upon 
whether the Water Court's judgment constitutes a "final judgment" within the meaning ofC.A.R. I(a)(1). 

Wrth regard to water matters, we have declined to exercise appellate jurisdiction where a water court's 
decree did not determine all claims presented. See Mission Viejo, 818 P .2d at 258; Northern Colo. 
Irrigation Co. v. City & County of Denver, 86 Colo. 54, 57-58, 278 P. 592, 593 (1929). Thus, "when a 
case involves multiple claims for relief or multiple parties, a judgment resolving fewer than all the claims 
or the rights of fewer than all the parties" cannot be the subject of appellate review absent special 
certification by the trial court. Mission Viejo, 818 P.2d at 258 (requiring certification of trial court's order 
pursuant to C.RC.P. 54(b)). 

Accordingly, we lack appellate jurisdiction over this matter if the Water Court's judgment failed to 
resolve all the claims before it. Grand Junction, however, does not assert that the Water Court's judgment 
leaves any claims unresolved, nor does the record support such an assertion. The only claim at issue in 
the proceeding below was Denver's application for the Dillon Reservoir refill right, and the only objector 
in the proceeding was Grand Junction. The Water Court granted Denver's claim after rejecting Grand 
Junction's objections. 

We also reject Grand Junction's contention that the Water Court's provision of a signature line for the 
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Federal Court, per the parties' stipulation, had an effect upon the validity of the Water Court's decree. 
The mere presence of this signature line did not transfer ultimate authority over this water matter to the 
Federal Court. The parties' stipulation to obtain supplemental approval ofDenvers application from the 
Federal Court could not, and did not, affect the Wat~r Court's authority to enter a decree in this case. 
Accordingly, the Water Court's decree constitutes a "full, final, and complete detennination of all claims 
presented." Northern Colo. l"igation Co., 86 Colo. at 58, 278 P. at 593 . Therefore, appellate review by 
this court is proper. 

lll. 

Grand Junction contends that Denvers claim for a refill right is not only within the subject matter of the 
Blue River Decree, but also conflicts with the terms of that decree. In order to address these contentions, 
we must first discuss the history and relevant provisions of the Blue River Decree. 

The Blue River Decree is the result of a dispute dating to 1937. In that year, Congress authorized a 
reclamation project known as the Colorado-Big Thompson Project ("CBT"). See City & County of 
Denver v. United States, 935 F.2d 1143, 1146 (lOth Cir. 1991). The CBT provided for the construction 
of the Green Mountain Reservoir and Power Plant on the Blue River. One of the purposes of the CBT, as 
set forth in Senate Document No. 80, 75th Cong., 1st Sess. (1937), was to store replacement water at 
Green Mountain Reservoir for use by western slope interests to compensate for other Colorado River 
water diverted to the eastern slope as part of the CBT. Green Mountain Reservoir was completed in 
1942. 

After completion of the reservoir, several appropriators ofBlue River water, including Denver, 
commenced adjudication proceedings in the District Court of Summit County. These proceedings were 
designed to determine relative priorities for purposes of irrigation (State Action No. 1805) and for 
purposes other than irrigation (State Action No. 1806). The United States joined those proceedings by 
filing "Statements of Claim" to Blue River water at Green Mountain Reservoir. However, the United 
States later withdrew from the proceedings, and in 1949 instituted a parallel adjudication in the Federal 
Court (Federal Action No. 2782) to quiet title to water rights in the Blue River against Denver and 
others. Denver and the other parties maintained claims to divert Blue River water upstream from Green 
Mountain Reservoir in order to augment municipal water supplies. 

In 1954, the state adjudication reached this court in City & County of Denver v. Northern Colorado 
Water Conservancy District, 130 Colo. 375, 276 P.2d 992 (1954). We affirmed the water decrees insofar 
as they determined the relative rights of Denver and the other parties to Blue River water. However, 
because the proceeding had not adjudicated the United States' storage and direct flow water rights with 
respect to Green Mountain Reservoir, we remanded the case with instructions to adjudicate these rights. 
See id at 422, 276 P.2d at 1015. By this time, Congress had enacted the McCarran Amendment, Pub. L. 
No. 82-495, § 208(a)-(c}, 66 Stat. 549, 560 (1952}, codified at 43 U.S.C. 

§ 666 (1994), in which Congress gave consent to join the United States as a party in a state water 
adjudication. On remand, the United States was joined as party to the Blue River water proceedings in 
state court. The United States then removed the entire case to the Federal Court where State Actions 
1805 and 1806 were renamed Federal Actions 5016 and 5017. These actions were then consolidated with 
Federal Action 2782, the United States' earlier action. The entire proceeding became known as the 
"Consolidated Cases." 
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By a stipulation dated OctoberS, 1955, the parties substantially settled the Consolidated Cases. On 
October 12, 1955, the Federal Court entered a final decree and judgment (the "Blue River Decree") 
which incorporated the stipulation executed by the parties.! The Blue River Decree recognized the 
United States' right to fill and utilize the Green Mountain Reservoir with a priority date of 1935. The 
Blue River Decree also incorporated by reference the state decrees entered in State Actions 1805 and 
1806 insofar as they described Denver's rights to the use ofBiue River water and its tributaries. The state 
decrees contained the following provision regarding Denver's right to divert water upstream from Green 
Mountain Reservoir at Dillon Reservoir: 

Dillon Reservoir, as hereinbefore described, be, and it hereby is ... awarded a conditional priority, 
the same being Reservoir Priority No. 8(C), as of the date of June 24, 1946, for an amount of 
water not exceeding 252,678 acre feet ... of water out of the Blue River, Snake River or Ten Mile 
River, or any combination of them, upon the limitations and conditions herein provided, and there 
is hereby allowed to flow into Dillon Reservoir from said streams, under said Reservoir Priority 
No. 8(C) for the uses aforesaid and for the benefit of the parties entitled thereto, at any time when 
it does not interfere with prior appropriations of water from said streams, sufficient water to keep 
said reservoir reasonably well filled, and provided further, that as against junior appropriators, who 
need and can use the water capable of being impounded in said reservoir, only one filling shall be 
allowed each year. 

(Emphasis added.) The stipulation incorporated by the Blue River Decree modified these state decrees 
slightly by limiting Denver's rights solely to municipal purposes. 

Thus, Denver's water rights on the Blue River were subject to the senior rights of the United States. 
According to the decree, Denver could divert Blue River water only if the Secretary of the Interior 
determined that the diversion would "not adversely affect the ability of Green Mountain Reservoir to 
fulfill its function as set forth in [Senate Document No. 80] 

.... " Denver also agreed to bypass quantities of water sufficient to meet all downstream calls, with 
priorities superior to Denver's, on the Blue River and the downstream segment of the Colorado River. 

At the conclusion of the Blue River Decree, the Federal Court declared: 

[T]he titles to the rights to the use of water of the respective parties, the United States of America, 
the City and County of Denver, the City of Colorado Springs and the City of Englewood, be and 
the same are hereby quieted, and the respective parties and their successors or assigns are forever 
enjoined and restrained from asserting or claiming as against each other any different priorities than 
those specified in this Final Decree. 

The Federal Court expressly retained continuing jurisdiction for the purpose of effectuating the objectives 
of the Blue River Decree. 

After Denver began storing water in Dillon Reservoir in 1963, additional disputes arose. In decrees 
entered in 1964 and 1977, the Federal Court reaffirmed the following: {1) the United States' right to fill 
~een M~ Reservoir each year was superior to Denver's right to fiB Dillon Reservoir, (2) Denver's 
right t? dive_rt water from the Blue River or to make certain replacements or exchanges of Blue River 
water IS subJect to the approval of the Secretary of the Interior, and (3) Denver may not divert Blue River 
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water until Green Mountain Reservoir is either filled or assured of filling each year. See Denver v. United 
States, 935 F.2d at 1146-47; United States v. Northern Colo. Water Conservancy Dist., 608 F.2d 422, 
427 (1Oth Cir. 1979). 

It is within this context that Grand Junction asserts that the Water Court lacked subject matter 
jurisdiction over Denver's application for a Dillon Reservoir refill right with a 1987 priority date. For the 
reasons set forth below, we find Grand Junction's arguments unpersuasive. 

IV. 

A. 

Subject matter jurisdiction relates to a court's authority to deal with the class ef cases in which it renders 
judgment. See Dallas Creek Water Co. v. Huey, 933 P.2d 27, 38 (Colo. 1997); Monaghan Farms v. City 
& County of Denver, 807 P.2d 9, 18 (Colo. 1991). An application for the determination of a water right 
or a conditional water right involves a "water matter" over which a water court has special statutory 
jurisdiction. See§ 37-92-203(1), 10 C.R.S. (1997); § 37-92-302(1Xa), 10 C.RS. (1991);Bubb v. 
Christensen, 200 Colo. 21, 25, 610 P.2d 1343, 1346 (1980). When a case involves a "water matter" 
assigned by statute to a water court, the court has jurisdiction over persons and property affected by the 
application. See Dallas Creek Water Co., 933 P.2d at 38. 

Additionally, we have held that subject matter jurisdiction vests in the water court upon the timely filing 
of the application and publication ofthe resume notice. See id at 32; see alsoBubb, 200 Colo. at 25,610 
P.2d at 1346 (affirming water right that was obtained in fuU compliance with procedures prescnOed by 
section 37-92-302). In this case, the Water Court found that "[a]U notices required by law of the filing of 
this Application have been fuJfilled and the Court has jurisdiction of this Application." Grand Junction 
does not contend that Denver failed to comply with any statutory procedures relating to application for 
adjudication of a water right. 

Accordingly, the Water Court possessed subject matter jurisdiction over Denver's application, absent 
special circumstances divesting the court of jurisdiction. See generally United States v. City & County of 
Denver, 656 P.2d 1, 8 (Colo. 1982) (noting Congress's acquiescence "in comprehensive state control 
over the appropriation of water"). In order to show that the Water Court lacked jurisdiction, Grand 
Junction must demonstrate that such a special circumstance existed in this case. 

B. 

Grand Junction first asserts that the Water Court lacked jurisdiction over Denver's application because 
long-standing principles of water Jaw prohibit a court from interpreting or enforcing a decree entered by 
another court. See Hazard v. Joseph W. Bowles Reservoir Co., 87 Colo. 364, 367, 287 P. 854, 855 
(1930); Weilandv. Reorganized Catlin Consol Canal Co., 61 Colo. 125, 128, 156P. 596,597 (1916). 
Because the Water Court necessarily interpreted the Blue River Decree in entering the decree in this case, 
Grand Junction claims that the Water Court exceeded its jurisdiction. 

In Weiland, we explained: 

The statutes designate the District Court vested with exclusive jurisdiction to adjudicate priorities 
to the use of water for irrigation in a water district. When jurisdiction for that purpose has attached 
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and a decree is entered, the statutes on that subject necessarily inhibit 019' other court of 
coordinate jurisdiction from modifying. reviewing. or construing such decree; otherwise there 
could be, in effect, more than one decree, by different courts, affecting the same priority to the use 
of water in the same water district, which it is the object of the statutes to avoid. 

61 Colo. at 130-31, 156 P. at 598 (emphasis added)~ see also Hazard, 81 Colo. at 367, 287 P. at 855 
(same). Both Weiland and Hazard involved the adjudication of the same rights by two different courts 
within the same water district. Given that "there is to be but one decree by one court in a given district," 
Weiland, 61 Colo. at 130, 156 P. at 598, we were concerned about possible conflicts in different decrees 
entered by different courts within the district. These concerns were realized in Hazard, where the second 
court did not merely maintain the priorities descnbed in the first decree, but radically changed the 
provisions of the first decree and, in fact, entered a new and different decree. See 87 Colo. at 366,287 P. 
at 854. 

In Faden v. Hubbell, 93 Colo. 358,28 P.2d 247 (1933), we revisited this issue. In that case, defendants 
objected to the jurisdiction of the Adams County District Court where the District Court of the City and 
County of Denver had already acquired jurisdiction to adjudicate rights in the water district. See id at 
364, 28 P.2d at 249. We rejected defendants' claims, however, finding that 11there is no conflict of 
jurisdiction when the objects sought by the two courts were separate and distinct, ind~ when the 
present suit for an injunction was to attain an objective which could not have been accomplished in the 
[previous] adjudication." ld 

In Faden, the second court's judgment did not modify or impair previous decrees, but left them 
undisturbed. Therefore, we held that the assumption of jurisdiction by the first court did not preclude the 
second court from assuming jurisdiction over matters not adjudicated in the previous decrees and arising 
subsequent thereto. See id at 365, 28 P.2d at 249. We also addressed the language of Weiland and 
Hazard, quoted above, that ostensibly prohibited a court from construing or reviewing the provisions of 
another court's decree, and we ofFered the foUowing clarification: 

Of course, it is necessary for any court, in considering a plea of a former adjudication ... to read 
and interpret such former decree, to the extent, at least, of determining what it is about or the 
identity of the subject-matter, and what the holding was, in order to ascertain its relation to the 
case in hand ... The statutocy decree in water district No. 2 did not give the district court of 
Denver a monopoly forever after to detennine every other conceivable question that might later 
arise pertaining to the infringement of water rights in that water district, as to matters not 
interfering with the former decree. If no other court were permitted to examine or construe it at all 
for any purpose, it would seriously abridge its usefulness ... [because] one court could not teD 
what the other had done. 

Faden, 93 Colo. at 366-67, 28 P.2d at 250. 

Moreover, in City & County of Denver v. Consolidated Ditches Co., 807 P.2d 23 (Colo. 1991 ), we 
undertook an examination of the Blue River Decree itself. There, Denver argued that a 1940 agreement 
bet~een the c!ty and other ~ppropriators of transmountain water was unenforceable as against the public 
policy of maxunum benefiaal use of water. See id at 34-JS. As support for this argument, Denver 
pointed to the Blue River Decree. The decree provided that Denver, "within all legal limitations and 
subject to economic feasibility," would exercise due care and diligence in accomplishing the objective of 
municipal reuse and successive use of Blue River water to reduce demands upon the Blue River. Because 
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the 1940 agreement predated the Blue River Decree, we construed the "legal limitations" provision of the 
Blue River Decree as acknowledging the limitations imposed by the 1940 agreement. See id 
Consequently, after examining and determining the import of the Blue River Decree, we rejected Denver's 
reliance upon it. 

In light of Faden and Denver v. Consolidated Ditches, we disagree with Grand Junction's claim that the 
Water Court exceeded its jurisdiction when it examined and construed the provisions of the Blue River 
Decree. We hold that the Water Court possessed the authority to review the Blue River Decree in order 
to ascertain whether Denver's application would interfere with the terms or objectives of the decree. In 
doing so, we also reaffinn the principle, described in Weiland and Hazard, that a court of coordinate 
jurisdiction does not possess the authority to enter a decree that modifies or interferes with the objectives 
or terms of another court's decree. 

Consequently, the relevant question becomes: does the Water Court's decree effectively modify or 
conflict with the Blue River Decree? If so, the Water Court exceeded its jurisdiction. It: on the other 
hand, the effect of the Water Court's decree "is not to modify or impair existing decrees, either by 
enlarging or diminishing them; [and] it leaves them just as they were without interference," Faden, 93 
Colo. at 365, 28 P.2d at 249, the Water Court acted within its jurisdiction. As explained below, we find 
that the Water Court acted properly. 

C. 

Grand Junction contends the Water Court's decree, by granting Denver's application for a new refill right 
for Dillon Reservoir, directly conflicts with the Blue River decree. In support of this argument, Grand 
Junction points to two provisions of the Blue River Decree: ( 1) the section that limits Dillon Reservoir to 
one fill per year "as against junior appropriators," and (2) the language declaring that "the respective 
parties and their successors or assigns are forever enjoined and restrained from asserting or claiming as 
against each other any different priorities than those specified in this Final Decree."i We address each 
provision in tum. 

Firstly, the Blue River Decree prescribes a hierarchy of priorities among the various parties to the decree. 
Denver's right to divert Blue River water at Dillon Reservoir is senior to some priorities and junior to 
others. The plain language of the decree limits Dillon Reservoir to one fill in priority per year. The decree 
states, "[T]here is hereby allowed to flow into Dillon Reservoir from said streams, under said Reservoir 
Priority No. 8(C) for the uses aforesaid and for the benefit of the parties entitled thereto ... sufficient 
water to keep said reservoir reasonably well filled, and provided further, that as against junior 
appropriators, ... only one filling shall be allowed each year." (Emphasis added.) 

Therefore, in the context of the priorities described in the decree, Denver can fill Dillon Reservoir only 
once.~ In other words, all priorities to Blue River water awarded in the Blue River Decree are senior to 
Denver's rights, if any, to fill Dillon Reservoir more than once. In the instant case, Denver ultimately 
sought a refill right with a priority date of 1987, a date junior to all priorities described in the Blue River 
Decree. I Hence, Denver's new claim is entirely consistent with those terms of the Blue River Decree that 
relate specifically to refilling Dillon Reservoir. 

The essence of Grand Junction's second ~laim is that the Blue River Decree forever prohibits Denver 
from as&erting a new and distinct claim to Blue River water, even where the claimed priority is junior to 
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all those adjudicated in the Blue River Decree. We reject this broad interpretation of the decree and of the 
Federal Court's retained jurisdiction. In order to explain the proper scope of the Blue River Decree, it is 
necessary to address again two instances in which the Federal Court exercised its continuing jurisdiction 
to enforce the decree. 

In 1964, the Federal Court assumed jurisdiction over a dispute between Denver and the United States 
over whether Denver could rely on the provisions of the Blue River Decree to make replacement releases 
from its William Forks Resetvoir in order to satisfy the senior, downstream calls that were being fiRed by 
Blue River water that Denver desired to use to fill Dillon Reservoir. See Denver v. United States, 935 
F.2d at 1146. The United States claimed that this practice violated the Blue River Decree's provisions 
requiring Denver to obtain permission from the Secretary of the Interior before exchanging or diverting 
Blue River water, and sought an order enforcing the decree. The Federal Court agreed with the United 
States, and entered a second decree (the "1964 Decree") which, inter alia, prohibited Denver ftom 
exchanging or diverting water in a manner inconsistent with the terms of the Blue River Decree. 

In 1977, Denver refused the Secretary of Interior's requests to release from Dillon Resetvoir over 28,000 
A. F. of water necessary to complete the fill of Green Mountain Reservoir. The Federal Court found that 
Denver's actions violated the terms of both the Blue River Decree and the 1964 Decree. The Federal 
Court prohibited Denver ftom diverting Blue River water until Green Mountain Reservoir was assured of 
being filled each year. See United States v. Northern Colo. Water Conservancy Dist, 608 F.2d at 429; 
see also Denver v. United States, 935 F.2d at 1147 (rejecting as contrary to the Blue River Decree 
Denver's unilateral attempt to exchange water from its new reservoirs on the western slope for additional 
Blue River water to be diverted to Denver). 

The cases discussed above provide paradigmatic examples of behavior and claims that modify or interfere 
with the terms of the Blue River Decree. Thus, in those instances the Federal Court properly intervened 
to enforce the decree. In contrast, Denver's application for a refill right with a 1987 priority date does not 
concern or interfere with any provision of the Blue River Decree. The refill right is junior to all the 
appropriations adjudicated in 1955, and, according to the terms of the Water Court's judgment, cannot be 
exercised to the detriment of any priority awarded in the Blue River Decree. Hence, unlike the scenario in 
Hazard, the Water Court's decree does not radically change the existing decree or affect "the Sllllle 

priority to the use of water in the same district." Hazard, 81 Colo. at 367,28 P. at 855 (emphasis added). 

Furthermore, Denver's claim to a refill right at Dillon Reservoir was not even among the subjects 
addressed by the Blue River Decree. The refill right was not, and could not have been, before the Federal 
Court in 1955 because Denver's first appropriation date for the refill of the reservoir was 1965. Cj 
Faden, 93 Colo. at 364,28 P.2d at 249 (where the subsequent proceeding seeks "to attain an objective 
which could not have been accomplished" in the previous proceeding:. there is no jurisdictional conflict). 

As the Water Court explained, the Federal Court in the Blue River Decree addressed only those relative 
priorities at issue at the time of adjudication. The Federal Court enjoined the parties from asserting in the 
future any priorities different from those described in the Blue River Decree. Accordingly, the Federal 
Court has thwarted subsequent efforts by Denver to modify, intentionally or otherwise, the United States' 
senior rights to Blue River water. In this case, however, Denver's application does not injure or affect the 
rights of any priority described in the Blue River Decree, nor does Denver seek to modify a priority 
described in the Blue River Decree. Instead, Denver has sought adjudication of a new water right, entirely 
distinct from those adjudicated in the Blue River Decree.! 

1121198 4:25AM 



.. 
"' 

~ 

~ 

~ 

... 

11 ofl2 

hnp:ltwww.cobar.orglmcmbcrs/opinionsfecl9981sc0615c.l 

The Federal Court's continuing jurisdiction is limited to the purpose of effectuating the objectives of the 
Blue River Decree. As explained above, Denver's refill right does not interfere with the objectives of the 
Blue River Decree because Denver's refill right is subject to all of the provisions of the Blue River 
Decree. See generally Aspen Wildemess Workshop, Inc. v. Hines Highlands Ltd Partnership., 929 P.2d 
718, 724 (Colo. 1996) (senior rights are not injured by junior diversions as long as those diversions occur 
in priority). Denver can, and must, comply with the provisions of both the Blue River Decree and the 
Water Court's decree. 

Consequently, Denver's application for a refill right with respect to Dillon Reservoir did not implicate the 
Federal Court's exclusive jurisdiction to implement the Blue River Decree. We bold, therefore, that the 
Water Court possessed subject matter jurisdiction over Denver's application. 

v. 

Denver's application for a refill right at Dillon Reservoir involved a water matter over which the Water 
Court had special statutory jurisdiction. Denver's application had neither the object nor the effect of 
modifying the provisions of the Blue River Decree. Thus, the application did not invoke the exclusive 
jurisdiction of the Federal Court to modify or enforce the Blue River Decree. Accordingly, the Water 
Court possessed jurisdiction to enter a judgment concerning Denver's application, and we affirm its 
judgment and decree. 

1 See discussion and definitions infra p. 11-1 S. 

l Denver's application may have also been occasioned by the Colorado River Conservation Board's 
application for an "instream flow" right along the Blue River at Grand Junction. Denver seeks a priority 
date for its refill right that is senior to the pending "instream flow" application. 

1 Grand Junction, the appellant in this proceeding, also asserts that this court may lack appellate 
jurisdiction to consider this appeal because the Water Court's decree did not constitute a "final 
judgment." Grand Junction asserts that, if we find appellate jurisdiction lacking, we should treat this 
matter as an original proceeding under C.A.R 21 in order to vacate the Water Court's judgment. 

:! The Blue River Decree also incorporated by reference Senate Document No. 80 and repeated the 
language of that document describing the manner in which the CBT facilities were to be operated. 

~ Grand Junction also relies on the provisions of the Blue River Decree that require Denver to exercise 
due diligence in taking, "with respect to return flow of water," all reasonable steps to accomplish a 
"reduction by such city of its Blue River water use," and to utilize return flow "so to reduce or minimize 
the demand of such city upon Blue River water." Because Grand Junction presents no argument or 
evidence that Denver's application for a refill right involves use of or failure to use "return flow" of Blue 
River water, we find no conflict between Denver's application and these provisions of the decree. 

§.'This provision is consistent with other "one fill" limitations on reservoirs found in our case law. See 

7/21198 4:25AM 
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Orchard City /"igation Dist. v. Whitten, 146 Colo. 127, 141, 361 P.2d 130, 137 (1961) ("[T]he statute 
wbich provides for these decrees forbids the allowance of more than one filling on one priority in any one 
year."); Windsor Reservoir & Canal Co. v. Lake Supply Ditch Co., 44 Colo. 214, 223-24, 98 P. 729, 733 
(1908) (same). 

1 Denver's claimed refill right is also junior to Grand Junction's 1947 priority to appropriate Blue River 
water. 

!i Similarly, in City & County of Denver v. Colorado River Water Conservancy Dist., 696 P.2d 730 
(Colo. 1985), Denver sought confirmation of an appropriation from Straight Creek, a tributary of the 
Blue River upstream fi:om the Green Mountain Reservoir. In that case, no party objected to the state 
court's jurisdiction on the grounds that the Blue River Decree furnished the Federal Court with exclusive 
jurisdiction over the claim. We ultimately held that the state court had jurisdiction over Denver's 
application. See id at 740. 

1bae opiniaas JR not fiual They may be modified, dumgaf or wilhdrawn iD acwaclaua; with Rules 40 end 49 of the Colorado Appelbte Rules. Cslages to or 

modifications of these opinions n:sulting &om any action takm by the Court of Appeals or the 8upRme Court are not inCOJpOrSted here. 

7121198 4:25AM 
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United States Department of the Interior 
BUREAU OF RECLANATION 

Sastern Colorado Projects Office 
110.36 \.Jest County RD 18E 

Loveland, Colorado 80537-9711 
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Subject: Record of Decision, Wolford Mountain Reservoir Water Substitution, 
Memorandum of Agreement (MOA) among the City and County of Denver 
(Denver}, U.S. Bureau of Reclamation (Reclamation}, Northern 
Colorado Water Conservancy District, and Colorado River Water 
Conservation District (NEPA) 

Dear Interested Party: 

Enclosed is the Record of Decision (ROD) addressing the substitution of water 
from Wolford Mountain Reservoir which was signed December 23, 1991, pursuant 
to the implementing regulations of the National Environmental Policy Act of 
1969 (NEPA). Reclamation's decision was to execute the subject MOA that will 
enable Denver to take delivery of water in certain years indirectly from 
Wolford Mountain Reservoir through a process of substitution with Green 
Mountain and Dillon Reservoirs. 

~ Reclamation was a cooperating agency in the NEPA process that led to the 
preparation and completion of the Rock Creek/Muddy Creek Final Environmental 
Impact Statement (FEIS) in February 1990. The U.S. Forest Service (USFS) and 
Bureau of Land Management (BLM) served as co-lead agencies. The USFS was 
responsible for management decisions involving a Rock Creek reservoir site 
alternative and issued its ROD in February 1990. BLM is responsible for 
decisions involving the Muddy Creek reservoir site (Wolford Mountain 
Reservoir} and issued its ROD in March 1991. Other cooperating agencies in 
the process were the U.S. Army Corps of Engineers, U.S. Fish and Wildlife 
Service, and Colorado Division of Wildlife. 

\./ 

The MOA was executed by Reclamation on December 30, 1991. Copies of the MOA 
may be obtained from the Project Manager, U.S. Bureau of Reclamation, Eastern 
Colorado Projects Office, 11056 West County Road 18E, Loveland, CO, 80537, 
telephone number: 303-667-4410. 

Sincerely, 

~~ (). 1.1\1'--VL--

A~'~ck Garner 
Project Manager 

Enclosure 

• -
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RECORD OF DEC~S~ON 
~iolfo=d ~1oun:.ain ·:~1uddy C:::eek) ?.eservoir 

Final Env~=~nmental Impact Statement 
Rock Creek/Muddy Creek Reservoir 

I • !NTRODUCTJ:ON 

~is constitutes the record of decision of the Department of the 
:nterior, Bureau of Reclamat~on (Reclamation) regarding the 
oreferred alternative for the Wolford Mountain (Muddy Creek) 
~eservoir. The reservo~r is the subject of the Final 
~nvironmental Impact Staca~ent (FEIS) for Rock Creek/Muddy Creek 
~eservoir (FEIS-90-0005) developed in compliance with the 
~ational Environmental Policy Act (NEPA) . The lead agencies for 
the FEIS are the Bureau of Land Management (BLM) and the Fares~ 
Service (USFS) . Cooperating agencies are Reclamation, Fish and 
Wildlife Service (Service), Army Corps of Engineers (COE), and 
Colorado Division of Wildlife. The official designation for the 

{ Muddv Creek reservoir site has been changed to Wolford Mountain 
~ Reservoir which will be used hereafter in this record of 

decision. 

In Aoril 1985, The Colorado River Water Conservation District 
(District) applied for a Special Use Permit from the USFS for 
cons~ruction of a water s~orage reservoir on Rock Creek within 
Routt National Fares~. The District's application was the result 
of an extremely complex and lengthy series of legal actions and 
negotiations involving the adjudication, per.mitting, and 
cons~ruction of the Windy Gap Project. The Azure-Windy Gap 
Supplemental Agreement of March 29, 1985, resulted in a cash 
payment of $10,200,000 from the Municipal Subdistrict of the 
Northern Colorado Water Conservancy District (NCWCD) to the 
District as compensation for the Windy Gap Project. This made 
the District the responsible organization for implementing a 
compensation project to offset Windy Gap Project Colorado River 
depletions. The District and Denver Water Board (Denver) 
agreement of March 3, 1987, establishes a lease arrangement that 
provides the District with additional funds to finance its water 
storage facility. 

The USFS prepared an environmental analysis on the District's 
special use per.mit application. This analysis is documented in 
the Rock Creek/Wolford Mountain FEIS. In this analysis, the 
Wolford Mountain ~ite, situaced on lands administered by BLM, was 
identified and evaluated as an alternative water storage 
reservoir site. Consequently, BLM participated in the 
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envircnmental analysis as co-lead agency. The Draft 
Environmental :moact Statement (DEIS) was released for ~ublic 
comment :..n August: 19 8 7. A supplemental DEIS ( SDEIS) prc .. .r~di=.g 
addit~onal analysis of ~~e two proposed reservoir sites ~as 
~ssued i~ August 1988. The FEIS was issued i~ February :990. 

~he project alternatives involved lands administered by ~wo 
dif!erent Federal agencies, the BLM and the USFS, and their 
respective procedures for decision making. The USFS was 
responsible fer management decisions involving the proposed Rock 
Creek reservoir site. ~he USFS issued its Record of Dec~sion in 
February 1990 which was published in the FEIS. BLM was 
responsible for decisions involving the proposed Wolford Mountain 
reservoir site and issued its Record of Decision in March 1991. 

Execution of a four-party agreement between the District, Denver, 
~ort~er~ Colorado Water Conservancy District (NCWCD) , and 
Reclamation is reauired to enable Denver to utilize water from 
either proposed reservoir pursuant to the Denver-District lease 
arrangement. Further.more, Green Mountain Reservoir, owned and 
operated by Reclamation pursuant to Senate Document No. 80 (75th 
Congress, 1st Session), is a critical component in Denver's 
ability to participate in the lease arrangement. The SDEIS and 
FEIS disclose the potential impacts associated with the execution 
of the four-party agreement. 

In certain years, some of the water stored in Denver's Dillon 
Reservoir is owed to Green Mountain Reservoir to satisfy the 
requirements to fill Green Mountain Reservoir pursuant to the 
provisions of the stipulations and decrees entered in the 
Consolidated Federal Cases regarding the Blue River. Denver 
proposes to substitute water from the District's reservoir as 
provided for by the District-Denver agreement in lieu of releases 
from Dillon Reservoir. 

Since releases from the District's reservoir pursuant to the 
District --Denver agreement cannot be made directly to Green 
Mountain Reservoir, the releases of water will become a 
substitute for the releases of water from Green Mountain 
Reservoir and such substitutions can only be made with the 
approval of and as directed by Reclamation. While releases will 
be made from Wolford Mountain Reservoir for several purposes, the 
frequency of these subseitution releases is estimated to be 5 out 
of 30 years without construction of new· east slope storage 
facilities by Denver and 12 out of 30 years with construction of 
east slope storage facilities. 
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II. RECOMMENDED DECJ:S:t:ON 

~eclamation's decision ~s to execute a f=ur-party substit~tion 
agreement among the District, Denver, NCWCD, and Reclamation on 
behalf of the Secretary of the Interior. The agreement will 
enable Denver to take delivery of water ~ndirectly from Wolford 
~ountain Reservoir ~hrough a process of substitution. 

The District-Denver lease arrangement ~i~its Denver to a maximum 
of 30,000 acre-feet in any single year or 45,000 acre-feet in any 
3 consecutive years from Wolford Mountain Reservoir. Subsequent 
operation of this reserToir pursuant to the proposed four-party 
agreement could reduce the flow of the Blue River below Dillon 
and Green Mountain Dams up to 30,000 acre-feet in any single year 
or up to 45,000 acre-feet during any 3 consecutive years in which 
water is substituted. 

The four-party substitution agreement to be executed on behalf of 
the Secretary of the Interior will include provisions to request 
the court in the Consolidated Federal Cases to enter a 
supplemental decree approving the terms and provisions of the 
agree.'llent . 

The decision of ELM was to approve the preferred alternative 
identified in the FEIS which entails develoument of a reservoir 
at the Wolford Mountain site. A zoned, earthfill dam would be 
constr~cted on public lands administered by BLM 4 miles north of 
Kremmling, Colorado. A majority of the proposed reservoir basin 
is situated on private land. The proposed dam is 120 feet high 
and would impound 60,000 acre-feet of water. The proposed 
reservoir would inundate 1,447 acres of land and extend about S.S 
miles upstream from the dam. BLM has approved the right-of-way 
(ROW) application for the Wolford Mountain reservoir site. 
Amendment of the Kremmling Resource Management Plan was necessary 
to accommodate ROW approval. Specifically, the resource 
management plan was amended to allow for anticipated recreational 
use of Wolford Mountain Reservoir. 

In its record of decision issued February 1990, the USFS 
recommended selection of the Wolford Mountain alternative on BLM 
and private lands as the reservoir site, thus eliminating the 
need to issue a Special Use Per.mit for the Rock Creek Site. 
Since the proposed site on Rock Creek was not selected, the USFS 
has no role in implementing the recommended decision. 

III. O'l'BBlt AL'rEBHA'l'IVBS COHSIDBRED 

In addition to the preferred alternative, two other alternatives 
were evaluated in the 1990 FEIS. 
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A. Alternative ~ - No Action This alternative would not 
~equire a substitut~on agreement. No r.ew water storage reservoir 
would be develooed. The USFS would not ~ssue a Soecial Use 
?er.mit for reservoir construction at the Rock Creek site, and ELM 
would not issue the necessary right-of-way for reservoir 
constr~ction at the Wolford Mountain site. There would be no 
change in the operation of Green Mountain Reservoir or the volume 
af flow in the Blue River below Dillon Dam or Green Mountain Dam. 
:--10 action is the environmentally nrefer:::-ed alternative. 

B. Alternative 2 - Rock Creek Reservoir This alternative 
requires a substitution agreement. A roller comcacted concrete 
gravity dam would be constructed at the Rock Creek site. The dam 
would be 172 feet high and would impound 50,700 acre-feet of 
water. The proposed reservoir would inundate 1,070 acres of land 
and extend about 3 miles upstream. Construction of the reservoir 
could potentially reduce the annual flow of the Blue River below 
~reen Mountain Reservoir up to 30,000 acre-feet when water is 
substituted. According to the substitution agreement, annual 
flow reductions in Blue River below Green Mountain Reservoir may 
not exceed 30,000 acre-feet in a single year or 45,000 acre-feet 
in any 3 consecutive years. 

IV. BASIS OP DECISION AND ISSUES EVALUATED 

The preferred alternative enables the District to fulfill its 
need to compensate for the Windy Gap project and provides for the 
development of additional water supply for Colorado while 
effectively minimizing and mitigating impacts to the environment. 
While the no action alternative is the environmentally preferred 
alternative, it would neither address the District's need to 
compensate for the Windy Gap project nor enhance Colorado's 
present and future water needs. The environmental commitments 
required of Reclamation and ELM as presented in section VI of 
this record of decision, provide assurance that all practicable 
means will be taken to avoid or minimize har.m to the environment 
when implementing the preferred alternative. 

Many factors and much data were considered in the decision making 
process that resulted in selection of alternative 3, Wolford 
Mountain Reservoir, as the preferred alternative. The following 
elements represent the primary management considerations used in 
selection of the preferred alternative. 

A. Based on the environmental impact analysis, it was 
determined that no significant environmental impacts would result 
from implementation of the preferred alternative with appropriate 
mitigation. 
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a. Protection of threatened and endangered species 
associated with the preferred alternative would be provided 
oursuant :~ the conserrati~n measures outlined in the bioloaical 
op~n~cn issued by the Serv~ce and also i~ the BLM mitigati~n 
plan. 

C. Wetlands at the Rock Creek site are of higher quality. 
3ffects on wetlands and related wildlife values at the Wolford 
Mountain reservoir site will be effectively mitigated. 

D. Fishery resources at the Wolford Mountain site are poor 
to nonexistent compared to the high quality fishery resources at 
Rock Creek. The preferred alternative would enhance fishery 
values by creating a flat water fishery and possibly a tailwater 
fishery. ~e existing high quality stream fishery at Rock Creek 
will be preserved. 

E. The preferred alternative would ~ave a beneficial impact 
on local economic conditions. 

F. Execution of the four-party agreement by the Secretary 
of the Interior, acting through Reclamation, is necessary for 
intended use of the water for all alternatives evaluated with the 
exception of the no action alternative. 

G. The proposed substitution of water was determined to 
have no significant environmental impacts to the Blue River, 
either above or below Green Mountain Reservoir, or to the 
reservoir itself. 

H. With the no action alternative, neither the Wolford 
Mountain Reservoir nor the Rock Creek Reservoir would be 
available as an additional water supply for Colorado. 

V. PUBLIC INVOLVEMER'r 

Public seeping meetings were conducted in July 1985 in Kremmling 
and August 1985 in Yampa and Denver to identify major issues for 
the EIS process. Public hearings were conducted in October 1987 
in Steamboat Springs, Denver, Kremmling, and Yampa to receive 
comments on the DEIS. DEIS comments and responses are contained 
in the FEIS. Public hearings were conducted in October 1988 in 
Denver, Kremmling, Oak Creek, and Grand Junction to receive 
comments on the Supplemental DEIS. Public hearing transcripts 
were prepared. The comments, responses, and hearing transcripts 
on the SDEIS are contained in the FEIS. 

Five letters were received after the filing of the DEIS in August 
1987, and the SDEIS in AUgust 1988, that involve substantive 
issues regarding the substitution agreement and several 
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~nvircnmental and project-related issues. These letters were 
from t~e City of ~rand wunccion, ~esa Councy Water Association, 
Sierra C!ub Rocky Mountain Chapcer, Mr. 2aul H. Grant of Srand 
~~uncy, :olorado, and the Service. 

~he City of Grand Junction raised the issue that insufficient 
detail was provided in the DEIS on the substitution agreement for 
~'lolford Mountain Reservoir and Green Mountain Reservoir. :'o 
address this issue, the SDEIS was excanded to include a more 
detailed discussion of t~e substituclon agreement and i~s 
potential impacts. 

The Mesa County Water Association raised the issue concer~ing 
what recourse water users on the Blue and Colorado Rivers 
upstream of McCoy or Kremmling would have to maintain suitable 
screamflows for ~rrigation, recreational, and commercial 
purposes. In response, it was stated that only a substi=~tion of 
water between the proposed reservoir and Green Mountain ~s being 
contemplated. If any senior water rights were injured, ~=course 
would be through the State of Colorado water rights system. No 
injury to such senior water rights is anticipated. 

The Sierra Club Rocky Mountain Chaoter raised the issues of the 
project's reliance on congressionai authorization for approval 
and the allegation that there is no current market for the water ) 
yield of the project. In response, it was stated that the water ~ 
substitution agreement could be implemented by Reclamation within 
existing legislation and authorities. Water demand data is 
consistent with the updated metropolitan Denver system-wide EIS. 

Mr. Paul H. Grant raised the issues that the project would affect 
Grand County and dewater most of the Colorado River and all of 
the Fraser River. In response, Mr. Grant was advised that 
substitution of water would be limited to Wolford Mountain and 
Green Mountain Reservoirs. Therefore, the project will not 
impact that portion of the Colorado River Basin upstream of the 
Blue River including the Fraser River sub-basin. In the future, 
substitutions or exchanges with impacts different than those 
described in the SDEIS would require additional NEPA compliance. 

The Service raised the issue that the SDEIS does not address 
impacts to the aquatic environment on the Colorado River above 
the Blue River confluence or impacts to the Williams Fork River 
below Williams Fork Reservoir. In response it was stated that 
the project will not change the historic functions of Williams 
Fork Reservoir and the diversions by the Moffat TUnnel diversion 
system. In the future, substitutions or exchanges different than 
those described in SDEIS would require additional NEPA 
compliance. 
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Following the filing of :he FEIS with the Environmental 
?roceccion Agency (EPA), a comment :etter dated March 30, :990, 
was received by BLM from EPA concerning procedural and 
envir=r~encal ~ssues. ~PA brought ~p the issue that SLM had ~ot 
adequately responded to previous commencs provided by EPA and the 
Service regarding the methodology used for evaluating wetland 
impacts and the adequacy of mitigation for wetland impacts. EPA 
also took issue with the method of assessment of wetland 
mit~gation credits and stated its position that proposals for 
mitigating lost wetland values should be based on in-kind value 
replacement. 

EPA comments were addressed bv BLM in official corresDondence 
dated May 24, 1990. BLM indicated that responses to all agency 
comments on the DEIS and SDEIS were provided in the FEIS and 
asserted that their resoonses to c=mments were in full compliance 
with applicable Council-on Environmental Quality (CEQ) 
regulations. BLM also asserted that the CEQ regulations do not 
require that responses to agency comments on the preliminary FEIS 
and mitigation plan be provided in the FEIS. In response to EPA 
commencs on the methodology for evaluating wetland impacts and 
its implications on the mitigation plan, BLM concluded that the 
situation involves probable irreconcilable differences of 
professional opinion between the agencies on the assumptions used 
for the functional values of affected wetlands, rather than a 
matter of BLM ignoring EPA comments without adequate explanation. 

In the letter dated May 24, 1990, the BLM also responded to other 
EPA concerns raised subsequent to filing of the FEIS. EPA 
reauested withdrawal of the FEIS or that more time be granted to 
reach mutual agreement prior to completion of a BLM record of 
decision. BLM stated that withdrawal of the FEIS was unnecessary 
as it believes that the assertions made by EPA, to that date, 
were not convincing in ter.ms of legal sufficiency or appropriate 
for purposes of NEPA. EPA asserted that the FEIS is not 
appropriate for the Clean Water Act, Section 404 per.mitting 
process. BLM disagreed with this conclusion and stated that the 
COE should assess the extent that it will use the FEIS in the 
Section 404 permitting process. BLM further elaborated that the 
EIS process was conducted with COE as a cooperating agency 
consistent with CEQ regulations. 

Finally, EPA indicated that it would be unable to concur with the 
BLM record of decision, which did not fully address impacts on 
wetlands and the aquatic environment, or provide adequate 
mitigation since BLM did not adequately respond to comments on 
the FEIS as required by CEQ regulations. BLM reasserted that it 
had fully complied with applicable CEQ regulations and further 
elaborated that it responded to EPA and Service comments on the 
DEIS and SDEIS by supplementing, improving, and modifying the 
analyses pursuant to 40 CFR 1503.4(a) (3). Furthermore, BLM 
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scaced t~ac it was unaware of any requiremenc for EPA concurrence 
wic~ ~ts record of dec~s~on. ELM orovided reassurance that the 
~ecord of decision would fully comply with the provisions of all 
~ooli=able State and Federal environmental cer.mits, ~ncludir.q 
those issued under the Clean Water Act, and~that impacts to the 
environment would be adequately mitigated. 

E~~ received a letter from EPA dated Acril 10, 1991, which 
recommended changes to the March 1991 revised final Mitigation 
Plan for the Wolford Mountain Reservoir Project. EPA restated 
its previous efforts to ensure that the mitigation plan would be 
usable for Clean Water Act, Section 404 permitting, and that 
evaluation criteria for mitigation success were necessary. ~~is 
letter contained detailed evaluation criteria specifically for 
wet ~eadow wetlands and water quality and a revised water quality 
~onitoring program. EPA also suggested that BLM examine other 
~valuation criteria in the March 1991 revised mitigation plan to 
ensure that the criteria are enforceable and not ambiguous. 
The above mitigation plan concerns were addressed by BLM in 
official correspondence to EPA dated October 25, 1991. BLM 
stated that most of the EPA concerns were already incorporated in 
the final mitigation plan except for addressing the potential 
failure to achieve or maintain vegetative conditions. 
Subsequently, BLM has developed criteria to be incorporated in 
the plan of development that pertain to maintaining or achieving 
specified vegetative and grazing conditions. These criteria will 
be a required permit condition prior to any construction. BLM 
believes that with the inclusion of these criteria in the plan of 
development, the final mitigation plan adequately addresses 
wetland mitigation impacts associated with project 
implementation. Finally, the BLM indicated that the revised 
wacer quality monitoring plan would also be included in the Plan 
of Development and become a required permit condition. The 
District will be obligated to meet all of the per.mit conditions. 

During the spring of 1990, Trans Mountain Hydro Corporation 
(Corporation) and Summit County (County) filed documents entitled 
"Protesc to Amending The Kremmling Resource Management Plan and 
Comments Concerning the Substitution of Rock Creek/Wolford 
Mountain Water for Green Mountain Reservoir Water." The protest 
of March 29, 1990, and supplemental protest of April 27, 1990, 
filed by the Corporation, and the protest of April 12, 1990, 
filed by the County, primarily addressed the proposed 
substitution agreement. BLM informed the Summit County Board of 
county Commissioners that its letter of April 12, 1990, did not 
qualify as a protest. In its October 11, 1990, response-to the 
corporation, BLM did not formally recognize the Corporation's 
supplemental protest filed April 27, 1990. According to 
applicable BLM regulations, supplementation is allowed only 
after a deter.mination by the BLM that a protest is incomplete and 
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requires suppla~encation. Following are the BLM responses to 
other ~ssues raised by che Corporat~on and County: 

A. ~he ELM decision to amend the Kremmli~g Resour=e 
~agement Plan does not authori=e the construction of the 
Wolford Mountain Dam and Reservo1r. It only serves to modify 
land use allocations as a prerequisite to the proposed reservoir 
use. It is assumed in the environmental impact statement and 
plan amendment process that the substitution agreement to be 
developed by Reclamation is subject to Colorado water law and 
will be administered in accordance with water right decrees. 

E. The FEIS en ~age 2-8 contains the following statement: 
"Trans Mountain Hydro Corporation has a direct flow right but :10 

~ights to the waters stored by t~e United States i~ Green 
~ountain." It is clear that t.he ELM Colorado State Director has 
acknowledged the existence of T=ans Mountain Hydro Corporation's 
·.-~ater :::-i.ght. 

C. As provided for in the proposed substitution agreement, 
judicial authorization will be obtained for the substitution 
contemplated. 

In its protest, the Corporation claimed that administration of 
Wolford Mountain Reservoir resulting from implementation of the 
substitution agreement constitutes a major operational change of 
the Green Mountain Reservoir, and therefore, requires the 
approval of the Congress. BLM stated that this is an issue more 
properly addressed by Reclamation. Consequently, Reclamation and 
the Secretary of the Interior have determined that the action 
would not constitute a major operational change: therefore, no 
approval of the Congress is necessary. 

VI. D!PLEMER'l'ING THE DEC:tSION AND ENYl:ltONMERTAL COMMl:'l'MER'l'S 

Reclamation and ELM are committed to the following stipulations 
to ensure the protection of environmental resources while making 
decisions on water substitutions, approval of ROW, and approval 
of the plan amendment to the Kremmling Resource Management Plan 
necessary to implement the preferred alternative. 

A. 

1. Ensure that the agreement to provide for water 
substitution is limited to substitution between Wolford Mountain 
and Green Mountain Reservoirs, except in certain situations. It 
is acknowledged in the FEIS that Denver may seek to use Wolford 
Mountain Reservoir to fulfill the historic functions of Williams 
Fork Reservoir if, for same unforeseen reason, Williams Fork 
Reservoir is not available or capable of serving those functions. 
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:f Hilli.ams Fork Reservoi:::- is not: available to serve i:.s hist:cri:: 
=~nct:ion, :he Secretary of the Interior, :hrough Reclamation, 
~auld have the opport:~nity to review and aoorove anv ~rcnosed 
subst~~~tion or exchange related :o the availability of ~illi~~ 
?ark ReserJoir on a case-by-case basis. 

2. Responsibility for establishing conditions under which a 
substitution made possible by the agreement, referenced in Item 
VI.A.l. above, will be implemented, and for ensuring appropriate 
NEPA compliance if future substitutions or exchanges are 
authorized which have ~acts different from those disclosed in 
the PEIS. The Colorado Water Conservation Board (CWCE) ~olds an 
~~stream flow decree (87~R293) :or 50 cubic feet per second {cfs) 
or the inflow into Dillon Reservoir, •..thichever is less, ~n the 
3lue River below Dillon Dam. Approval of water substitutions by 
~eclamation shall be conti~gent upon the maintenance by Denver of 
a release below Dillon Dam to the Blue River of not less than 50 
c:s to a maximum 1,000 acre-feet in excess of the inf!ow into 
Dillon Reservoir during the year following the request and 
approval of such substitution. Additionally, Reclamation 
generally maintains releases to the Blue River below Green 
Mountain Dam at rates of discharge that are equal to or greater 
than those incorcorated in the instream flow decree (87CW299) 
obtained by the CwCB. The decreed rates of discharge are 60 cfs 
(May 1 through July 15) and 85 cfs (July 16 through April 30) . 
No water substitution will be approved that would cause the 
releases from Green Mountain Dam to be less than the 
aforementioned instream flows. 

3. Responsibility for ensuring an annual public disclosure 
of proposed Wolford MOuntain Reservoir operations. This 
disclosure can be provided in association with the annual public 
involvement activities for the Ruedi Reservoir-Green Mountain 
Reservoir endangered species conservation releases for instream 
flows. The meetings will include concerned Federal, State, and 
local government agencies, and other involved parties including 
the public, water users, and special interest groups. Agency 
input and public comments will be addressed within the 
operational constraints, demands, and the flexibility of the 
water management agencies. 

B. 

1. Comm.i·t:ments aqreed to in relation to the Service 
endagqered species Biological Opinion on Colorado River 
endangered fishes for the Wolford MOuntain Reservoir Project 
issued on Pebruary 7, 1990: · 

a. The District agreed to. pay a lump sum waeer depletion 
charge in accordance with the formula included in the referenced ~ 
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biolog~cal opinion to partially support recovery activities under 
the Recovery Implementat~on Program and; 

b. The signing cf a memorandum of anderstanding between 
the Service and the Discr~ct thac provides for water releases of 
3,000 acre-feet from Wolford Mouncain Reservoir during uuly 15 to 
October 15 to augment flows in the 15-mile reach of the 
mainstream Colorado River between Palisade, Colorado (river mile 
170), and its confluence with the Gunnison River (river mile 185) 
on an inter~ basis uncil the Recovery Dnplementation Program has 
ac~~ired and protected an equivalent amount of water. 

2. Commitments agreed to in relation to the Service 
endangered species Biological Opinion on Osterhout's milkvetch 
for the Wolford Mountain Reservoir Project dated February 7, 
1990: 

a. Prior to constr~ction, off-site compensation will be 
required. The District will provide SO percent funding for 
ac~~isition of a 52.5-acre tract of land in the Troublesome Creek 
drainage which contains the milkvetch. This tract of land will 
be acquired through the cooperative efforts of the District, BLM, 
and the Nature Conservancy. The District will also purchase a 
trace of land at least 20 acres in size containing the milkvetch 
west of the reservoir site, subject to BLM approval in 
consultation with the Serrice. This land will be donated to BLM 
and managed in cooperation with BLM, the Service, and the 
Colorado Natural Areas Program. 

b. For the life of the project, the District will manage 
the Wolford Mountain project area containing Osterhout's 
milkvetch as part of the recreation plan. Management scrategies 
will include the location of developed recreation sites away from 
areas containing the plant and precluding activities such as 
vehicular access that will impact milkvetch habitat. 

c. During construction, the District will have a 
qualified rare plant biologist inspect the flagged access road 
alignment and other construction activities in the areas of known 
plant occurrence and reroute these features where necessary if 
determined feasible by BLM. 

d. Prior to filling the reservoir, a study will be 
conducted to determine the success of vegetative manipulation and 
transportation of seeds or adult specimens into new habitat. 
Commencement of the study is subject to per.mit approval by the 
Service under authority of the Endangered Species Act. 
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3. Cammit=ents specified in the January ~990 Mitigation 
Plan for the Wolford Mouneain Reservoir Project, the November 
1990 Supplement to Mitiqa~ion Plan for the Wolford Mountain 
Reservoir Pro1ece, and the March 1991 revised final Mitigation 
Plan for the Wolford Mouneain Reservoir Project prepared by 
BIO/WEST, Inc., for mitiqating ~acts on wetland habitat, big 
game species, and Osterhout's milkvetch: These commicments are 
par~ of the ELM approval of the ROW application and associated 
amendment of the Kremmling Resource Managemenc Plan and ~ill be 
~~corcorated in t~e BLM olan of develoomenc :or t~e reserJoir. 
=~ addition, cri=eria ==r ~incaining or achieving speci:ied 
veaet:atiYe and arazina conditions, and a revised water :mali tv· 
~onicoring plan: as noted in Section V. above, ~ill also be -
incorporated in the plan of development. 

4. Mitigation measures specified for soils, air quality, 
visual resources, cultural resources, transportation, aquatic 
resources, and recreation in the BLM Record of Decision for 
Wolford MOuntain Reservoir. Implementation of project actions 
will proceed according ~~ the B~~ compliance and monitoring plan 
approved in December ~990. 

C. The USPS Commitments: 

No enviro~ental commitments apply to the USFS. 

There are no unresolved issues. 

Apprqved 

Date ~- II t ~'If 
·tJ:v)"~. Regional Director 
.., 

WBR:ABlevins:ew:12/16/91:6168 
B:\USR\COMMON\154\WOLFJ.ROD 

"" . ... 
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Re: Concerning the Application for Water Rights of the 
United States of America in Summit, Grand, Eagle, 
Routt, Mesa and Garfield Counties, Consolidated Case 
Nos. 2782, 5016, and 5017, United States District 
Court; and Case No. 88 CW 382, District Court, Colorado 

Dear Lynn: 

In response to your letter of September 5, we have reviewed 
the proposed stipulation in the above-referenced matter. Our 
review is from the prospective of the various parties represented 
by Delaney & Balcomb, P.C. as follows: Mobil Oil, Upper Eagle 
Regional Water Authority, Salvation Ditch, Copper Mountain Water 
and Sanitation District, Beazer East, Inc., and Exxon 
Corporation. 

In addition, as you are aware, this matter is closely 
related to other items of ongoing litigation both in the United 
States District Court and in State Water Court. First, Denver 
has initiated several cases also captioned Consolidated Case Nos. 
2782, 5016, and 5017, United States District Court, but 
differentlv identified in State Water Court as Case Nos. 87CW374 
through 87C~379. Denve~, the United States, and others are 
negotiating a proposed contract, allowing Denver tc ~uplement one 
of the many exchanges requested in Case No. 67CW379, the Muddy 
Creek Exchange. 

At the same time, each of our clients has significant 
interests at stake. Many of them have filed applications in 
Water Division 5 and in the Federal District Court as follows: 

88CW~~ 
88CW45 
88CW46 
88CW48 
88CW51 
88CW53 

Salvation Ditch 
Beazer East, Inc. 
Upper Eagle Regional Wate= Authority 
Copper Mountain, Inc. 
Mobil Oil 
Exxon Corporation 

EXHIBIT \' J4 " 
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The purpose of these latter filings was to specifically 
adjudicate the Green Mountain Exchange so that it and its 
priority might be protected against the activities of others, 
such as Denver, and its filings in 87CW374 through 379. 

In this extremely complicated setting, the United States now 
apparently takes the position that all counsel of record in the 
above-referenced matter must be prepared to immediately approve 
or reject the terms of the Stipulation for Decree which was 
contained with your September 5 letter. The following contains 
our observations and concerns concerning the proposed 
stipulation: 

1. The stipulation in many respects is vague and uncertain 
of meaning and implementation. For example, the stipulation 
refers to "Senate Document No. 80 Purposes". These "purposes" 
are not defined and one seeking security in his water supply does 
not receive that from this stipulation. 

As you know Senate Document No. 80 has been in effect 
for many years and Green Mountain Reservoir has been closed and 
operated pursuant to that document 35 or more years. Many 
unanswered questions about the meaning of Senate Document No. 80 
and the Federal Court decrees implementing that document have 
arisen over the years. Each of the water user type clients 
represented by Delaney & Balcomb, P.C. desire only certainty in 
their water supply to the extent it can be achieved through 
Colorado (and federal) law. Each of these water users either has 
made (or plans to make) enormous expenditures in reliance upon 
the water supply. If some degree of certainty cannot be obtained 
in any stipulation which settles the above-referenced matter, 
then little of subs~ance has been achieved by such settlement. 

Another instance of unacceptable vagueness of the 
proposed stipulation lies in the fact that the "beneficiaries" of 
Senate Document 80 are not sufficiently identified to provide the 
requisite degree of comfort to the water users. The individual 
exchange cases filed by some of the individual beneficiaries 
which are noted above were filed because there is no protection 
by decree that enumerates at least the water rights that are 
entitled to Green Mountain protection. The result is to leave us 
at the "mercy" of the State officials charged with administration 
of water. 
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2. The Secretary o£ Interior pursuant to the 1964 decree 
is empowered to deny approval to the City and County of Denver to 
implement the City's Williams Fork Exchange. The only real 
purpose of requiring Secretarial approval of Denver is DQ! to 
make sure that water is contained in Willi~ Fork Reservoir, a 
function which the Division Engineer in Division S can adequately 
perform. Rather, the Secretary's approval is a necessary process 
in order to enable him to fully meet his duties under Senate 
Document No. 80. The document clearly requires that Green 
Mountain is to provide water supply for those water users in 
existence at the time Congress passed Senate Document No. 80 in 
1937, and in addition, water users then characterized as "future" 
users at least for domestic and irrigation purposes. The purpose 
of Secretarial approval of the Williams Fork Exchange is to 
enable him to protect· those future users from injury to the 
benefits they might receive from Green Mountain Reservoir as a 
result of the Williams Fork Exchange. 

This position enjoys much legal support. First, Senate 
Document No. 80 at paragraph S(g) requires Green Mountain to be 
operated wi~h a prio:ity equivalent to the transmountain 
diversion facilities of the (rest o£ the) Colorado Big Thompson 
Project. At paragraph S{h), SD 80 requires Green Mountain to be 
in place, completed, and operational p~ior to the first 
transmountain dive~sion. The reason for this protection is found 
both in the histo=ical "contract" representee by Senate Document 
80 anci by the ve~~ real requirement imposed on Northern Colorado 
Water Conse=vancy District by 3i-45-l1S (l)(b) (!!): 

Any works or facilities plannec and designed !or the 
exPortation of water from the na~ural basin of the Colorado 
Rive= anc its ~ributaries in Colcrado bv anv ciis~=ict 
crea~ed under this article •.• shall be designee, 
cons~ructec, and operated in such manner that the present 
appropria~ions cf water anc, ir. adcition thereto, 
ProsPective uses of water for ir=ioation and other 
bene~icial consumptive use purposes, including consumptive 
uses for domes~ic, minin;, anc industrial purposes, within 
~he natural basin of the Colorado River in the s~ate c: 
Ccloracio :rom which water is exported will not be imoairec 
ncr increaseci in cost at the expense of the water use=s 
~i~t.~~ the natural basi~. The !acil~~ies anci other means 
:or accomplishment o: saic purpose shall be incorpora~ec in 
anc macie a part of any projec~ plans =or the exporta~ion o= 
~a~er :rom said natural basin in Colo=ado. 
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To put it more succinctly, the United States jeopardizes not only 
the future users, to whom the Secretary is obligated under the 
terms of Senate Document 80, but the very operation of the 
Colorado Big Thompson project is a result of attempting to 
•ignore" the future users. 'I'o some extent you may respond by 
saying that the future users are not here to represent themselves 
and, if the Secretary is willing to take the risk of ignoring 
them, we should not complain. However, many of the upper Summit 
County water users, including Breckenridge Ski Area and Copper 
Mountain Ski Area as well as Copper Mountain Water and Sanitation 
District, have put the Secretary on notice of additional or 
"future•• water demands that logically should be satisfied from 
Green Mountain Reservoir. Perhaps if these specific "future" 
demands are satisfied, these future users will not further 
complain. If they are not satisfied, however, you can rest 
assured that further complaint will be lodged. 

3. The proposed stipulation apparently seeks to 
accommodate Denver's proposed Muddy Creek Exchange, at least in 
paragraph 4(c), recognizing that water may be released "from 
other reservoirs and substitution therefor [Green Mountain)". To 
the extent that this stipulation is a part of any agreement which 
prejudices the outcome of all the other litigation desc=ibed 
hereinabove then we object to the Unitec States' effort to "ram 
the stipulation down the throats of" the water users in Summit 
Countv and elsewhere in western Colorado • .. 

'· It is our understanding that the courts have 
characterized the activities of the United States and the 
Secretary of the Interior under Senate Document 80 as those of a 
trustee for the wate= users in western Colorado. Should the 
trustee iail ~o take steps that adequately protect the interests 
of those water users, we believe that the law pro~ides for us to 
continue on our own behalf and to advance the position the 
trustee would have advanced had he properly perceived his 
obligations. 

We suspect that there are substantial political pressu=es 
being brought upon the Secretary of Interior to approve Denver's 
proposed Muddy Creek Exchange and to ~dispose of" all litigation 
that adversely in1pacts the implementation of that proposed 
exchange. We do not necessarily oppose settlement of litigation, 
let alone litigation as complicated as that of which this is a 
part. We might even be persuaded to accept this proposal if all 
other elements are considered and simultaneously resolved in 
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acceptable fashion. However, we caution the United States 
against the attempt to forcefully implement a solution that 
ignores the leqitimate property interests and expectations of 
many water users other than Denver and does so in a piecemeal 
fashion which will itself only lead to more litigation. 

At the current time, we are not prepared to agree to the 
stipulation as proposed. You have spoken of the risk of adverse 
result if we proceed with the hearing on the 18th. From our 
point of view, an adverse result of the hearing on the 18th would 
differ little from the practical results under the proposed 
stipulation. Perhaps the stipulation might be modified to 
reflect this problem. You should ·be advised, however, that the 
"group" that appare~tly drafted the stipulation contains no 
member that represents the interests of the actual beneficial 
users of Green Mountain water. Perhaps the "trustee" should 
consider contacting those to be affected in time to incorporate 
them into the negotiation process. 

We look forward to discussing these matters with you further 
at your convenience. 

Very truly yours, , 

DELANEY &~COMB, y C • 

. /f'Y l /1~ J- -:r.t { ·. I 
By <- I ';-{ \ . ~.,. ... I 

Scott Balcomb 

SB:tb 
xc: Copper Mountain Water and Sanitation 

Avon Metropolitan District 
Arrowhead at Vail 
Basalt Water Conservancy District 
Salvation Ditch 
Beazer East, Inc. 
Upper Eagle Regional Water Authority 
Copper Mountain, Inc. 
l-1obil Oil 
Exxon Co=poration 
Breckenricice Ski Area 
John Hill ... 
Rich Aldrich 
Kevin L. Pat:rick 
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Timothy J. Beaton 
M. Cole Emmons 
Gregory L. Johnson 
Mark Pifher 
Kevin Lindahl 
Jeffrey J. Kahn 
Mary Mead Bammond 
William A. Paddock 
Mark A. Ber.mundstad 
Charles B. White 
Gary L. Greer 
Stanley w. Cazier 
Wayne B. Schroeder 
Frederick G. Aldrich 
Gale A. Norton 
Linda E. White 
Donald B. Bamburg 
D. J. Dufford 
Glenn E. Porzak 
Mark J. Wagner 
David w. Robbins 
Jacques S. Ruda 
Bennett w. Raley 
Julianne M. Cruise 
Gregory J. Hobbs, Jr. 
Timothy J. Flanagan 
James J. DuBois 
David L. Harrison 
Charles N. Woodruff 
James R. Montgomery 
James s. Lochhead 
Loyal E. Leavenworth 
David A. Bailey 
Michael_J. Norton 
David c. Shilton 
Richard B. Stewart 
Robert L. Klarquist 
Casey S. Funk 
David E. Bellack 
Jack F. Ross 
John M. Dingess 

' t 
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Lynn A. Johnson, Esg. 
Department of Justice 
1961 Stout Street 
P.O. Box 3607 
Denver, CO 80294 

September 18, 1991 

Re: Consolidated Case Nos. 2782, 5016, 5017, 
and BBCW382, Application of USA 

Dear Lynn: 

This letter is written to summarize our telephone 
conversation of September 11, 1991 and mention an additional point 
on exchanges as they relate to the Orchard Mesa Check. 

ln our telephone conversation I expressed concern that the 
100,000 acre-foot pool would be subject twice to the priority 
system before it could be used by exchange on the Western Slope. 
That is, pursuant to paragraph l of the proposed Stipulation, 
Green Mountain water would be diverted into storage under a 1935 
priority (paragraph 3(a)). Then in order to exercise exchan9e 
rights in the 100,00 a.f. pool, Green Mountain users would be 
factored back into the whole Division No. 5 tabulation (paragraphs 
4 ( a ) and 4 ( b ) ) • 

This is inconsistent with Colorado water law which provides 
for an injury analysis to determine whether an exchanae can be 
decreed, and allowing the imposition of terms and conditions to 
prevent injury to all users on the impacted streams. 
37-92-305(2)(5), 37-83-104, C.R.S. 

An injury analysis as to use of Green Mountain water diverted 
under its 1935 priority cannot be extended to junior users in 
Division No. 5, except to the extent that a proposed exchange 
would injure them in excess of the impact on their rights of the 
initial Green Mountain 1935 !Ill right. Expanding the injury 
analysis beyond this standard would be contrary to Colorado law, 
in effect giving priority to junior rights over seniors by 
preventing actual use of the senior right. See 37-92-301(3), 
C.R.S. regarding administration and distribution of waters. 
n ••• All such priorities shall take precedence in their 
appropriate order over all other diversions of waters of the state 
••. " See also Peoole v. Hinderlider, 57 P.2d 894 (1936). 

EXHIBIT " B •• 
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For discussion purposes, Green Mountain Reservoir is easily 
analogized to a reservoir company whose bylaws are contained in 
Senate Document 80. Once water is diverted in priority into 
storage, the reservoir company may release it to its shareholders 
as needed based on the pro-rata share of each. Internal 
prioritization amongst Green Mountain beneficiaries could then be 
based on the Court's interpretation of Senate Document 80, and the 
statute governing priority of exchanges, 37-92-305(10), C.R.S. 

Another difficulty with the proposed Stipulation is that 
paragraph 4(b) is contrary to the statute on exchanges. Under 
this statute, the priority of an exchange is given unique 
treatment as compared to the priority of other water rights. 
31-92-305(10), C.R.S. provides '' ... the original priority date 
or priority dates of_ the exchange shall be recognized and 
preserved unless such recognition or preservation would be 
contrary to the manner in which such exchange has been 
administered." Under the terms of the Stipulation, the decree 
date rather than the more senior actual date of exchanae would 
determine beneficiaries' places in the tabulation. The 
terminology "undecreed structure or structures" further hinders 
application of this paragraph, as decrees are given for water 
rights which are then diverted through certain structures. The 
structures themselves are not decreed except in connection with 
the water rights to be used with them. 

To further complicate matters, paragraph ~ of the Stipulation 
implies that exchanges from the 100,000 acre-foot pool will be 
treated ci!ferently !rom exchanges from the 52,000 acre-foot pool. 
That is, paragraph (, which establishes the various priori~ies, by 
i~s own terms applies specifically ~o the 100,000 a.:. pool. 
Thus, it appea~s tha~ a separate tabulation would exist for the 
52,000 a.f. pool, wh:le the 200,000 a.:. pool would simply be 
co~~inec with the Division Nc. 5 tabulation. The 1946 priority to 
be civen to Denver's exchances with Williams Fork creates a 
fur£her administrative anom~ly. 

Another serious preble~ with the proposed Stipulation is the 
effect it would have on the Orchard Mesa Check. ~s vou mav be 
aware, the Unitec Sta~es, Grand Valley Water Users' Association, 
Granc Vallev !rrication Comoanv, the Colorado River Water 
Conservation Dist:ict and ~he Orcharc Mesa :rrication District are 
negotiating operating arrangements for the Orcharc Mesa Check. 
Enclosed is a copy of ~he most recen~ craft of the proposec 
agreement dated August 29, 1991. 

Paragraph 3 on page 4 sets forth the intent cf the un:ted 
States, Orcharc Mesa Irrigation Distric~ and the Grand Vallev 
Water Users' ~ssocia~ion ~o file an app:ica~io~ in ~a~er cour~ to 
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confirm the existing right of exchange at the Orchard Mesa Check 
with an exchange priority date of April l, 1926. 

Also enclosed are fully executed contracts among the above 
three entities dated June 19, 1990 reflecting the current 
operating policies of the Grand Valley Project, and Contract for 
the Lease of Power Privilege Among the United States of America, 
the Grand Valley Water Users' Association, Orchard Mesa Irrigation 
District and the Public Service Company of Colorado. 

The historic 1926 priority date of exchange is critical to 
the operation of the check and, concomitantly the power plant. 
However, under the terms of the Stipulation, the Orchard Mesa 
Check would be junior to every other water right in Division No. 
5. Therefore, the Grand Valley Power Plant would have no water 
available to it wh~n _it otherwise could have been diverting senior 
Grand valley Irrigation Company rights through the power plant. 
The power plant would then have difficulty meeting its obligations 
under its Public Service Company contract, and the economic 
feasibility of the Grand Valley Power Plant would be in serious 
jeopardy. The proposed Stipulation is clearly at cross-purposes 
with existing and pending contractual obligations of the United 
States as to the Orchard Mesa Check. 

The 100,000 a.:. pool is clearly stored for availability to 
the Western Slope (see page 3, paragraph (c), Senate Document 80) 
for both present and future users. Any stipulation, no matter how 
artfully crafted, regardless of how many parties agree to it, is 
void to the extent it conflicts with the provisions and purposes 
of Senate Document 80. 

Should the United States, as trustee of Green Mountain 
Reservoi: fail to rep:esent anc protect the interests of its 
beneficiaries, the bene!iciaries may themselves appear and present 
their case. Denver v. Northe:n Coloraoo Water Conservancv 
Dist:ic~, 2i6 P.2c 9S2 lCO~o. 19~~;. 

We would be happy to :urthe: ciscuss our concerns with you at 
your convenience. 

:..~v;;cch 

Enclosures 
cc w;enc: 

cc w;o enc: 

Since:ely, 

L!l\DA E. WE!TE 

Paul Calder 
Rav-mond Schuster 
G:egory o. Trainor 
hll at~orneys o: reco:c 
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Lynn A. Johnson, Esq. 
u.s. nepartment of Justice 
Denver Field Office 
999 - 19th Street, Suite 94S 
Denver, CO 80202 

Re: Concerning the Application for Water Rights of the 
tlniteci States of A.'fterica in Summit, Grand, Eagle, Routt, 
Mese and Garfield Counties, Consolidated Case Nos. 2782, 
SOi6, and 5017, United States District Court; and Case 
No. 88CW3S2, District Court, Colorado 

Dear Ms. Johnson: 

We have reviewed the Stipulation fc= Decree in Consolidated 
Case Nos. 2762, 5016 and 5017 (Case No. 88CW382) and believe, as 
previously indicated, that it violates the ter.ms and intention of 
Senate Document No. 80 and does not protect the beneficiaries of 
such document. It impairs the ability of the beneficiaries of 
Senate Document No. 80 to receive Green Mountain Reservoir water. 
Accordingly, we will not approv~ the p~oposed stipulation, and are 
ccnside=ing the necessity of p~oceeding on our clients• exchange 
cases. 

KB:bd 

Very truly yours, 

DE~EY & BALCOMB, P.C. 

BY-------~~-~~~~/~~~·<~~-/~~~~~~~<~4~~~~~~-------------­
~enneth Balcomb 

By ___ ~ _____ 1..__~_· ~-·-----
Scott Balcomb 

;.ttc::neys :for Copper Mot:ntain, Inc., Copper­
Moun thin ~ater & Sanitation Dist:iet, 
Brecke~~idge Ski, Mcbil Oil Cc~poration, Uppe: 
~agle Region~l Water Authority, Salvation 
Ditch, Bea%er East., ! nc. , Basalt Water 
Consen"ancy Dist:- ic't and EY.:r.on Company, U.S. A. 

EXHIBfT ·'c. II 
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Lynn A. Johnson. Esq. 
U.S. Department of Justice 
Denver Field Office 
999 ·19th Street, Suite 945 
Denver, CO 80202 

-1 DELANEY & BALCOMJS, P. c. 
A'M'OitNEYS AT LAW ........... 

Gz.mtwocm S..O.os. ~ ••--

December 19, 1991 

•) 
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DEC 2 3 1991 
aea CO&.O"•DO AV&II"C 
Tcu:~a ........ 

... •• ape 
TCLCccrec ..... .._.. 

... uc:oocaoa 

Re: Concerning the Application for Water Rights of the United States of America in 
Summit. Grand, Eagle, Routt, Mesa and Garfield Counties, Consolidated Case 
Nos. 2782,5016, and 5017, United States Distrid Court; and Case No. 88CW382, 
Distrid Court, Colorado 

Dear Ms. Johnson: 

In response to Greg Hobbs' questions to me during the conference call of December 7, 
1991, I indicated we would sign the Master Stipulation for the ski areas we represent if a 
satisfactory Cinton Gulch Agreement could be reached. I misspoke myself in so responding. What 
I meant to say is that in such event, the ski areas would not contest the Master Stipulation. They 
have not, as yet, bveen consulted on our signing. 

I do not believe that the Colorado law of priority as to replacement has anything to do 
with Green Mountain Reservoir or Senate Document No. 80. The Master Stipulation is 
inappropriate in the special circumstances under which Senate Document No. 80 was negotiated. 
It violates the spirit and the letter of the Stipulation, Judgment and Decree in the referenced 
Consolidated Federal cases. 

Denver has no right to make an exchange for Green Mountain water if any Western 
Colorado water user is thereby shoned. For the purpose of meeting Western Colorado demands 
for water, Green Mountain Reservoir by Senate Document #80 is treated as a private reservoir, 
,he: owners being Western Coiorado users. If you have any doubt about this, you need only look 
at Ickes v. Fox! Denver's priority date should therefore be treated as meaningless for the purposes 
of exchange. 

Very truly yours, 

DELANEY &. BALCOMB, P.C. 

By ~';;{::fl\t£-cr~ 
cc: All counsel Kenneth Balcomb 

•' " 
EXHIBIT_D_ 
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IN THE UNITED STA'fES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Consolidated Case Nos. 2782, 5016, and 5017 

and 

DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO 

Case No. 88-CW-382 

CONCERNING THE APPLICATION FOR WATER RIGHTS IN WATER DIVISION 
NO. 5 

REPORT OF CASE MANAGEMENT COMMITTEE 

-·-....... !' -'';:::,.., 

COMES NOW the case Management committee by and through its 
chairman, Stanley W. Cazier, and herewith files this Report with 
the Court. 

~ The Case Management Committee met by telephone conference on 
Tuesday, December 17, 1991, at 10:00 a.m. The Committee reviewed 
at length the progress that had been made in securing approval of 
a proposed stipulation for submittal to the Court, as well as the 
collateral negotiations that have been entered into by many of 
the active parties in the litigation. It was noted that substan­
tial progress had been made in the negotiations and that those 
parties that had been directly involved in drafting the stipula­
tion as well as the negotiations, felt very optimistic that the 
pending issues could be successfully resolved and that most of 
the parties would be in a position to sign off on the proposed 
stipulation; however, it was the feeling of the Committee that 
because of the number of parties involved as well as the complex­
ities, that it would be prudent to apply to Court for an exten­
sion of 30 days for the hearing presently set for January 30, 
1992. 

The members of the Case Management Committee felt that if 
the Court would grant this extension that all the parties would 
have adequate time to resolve their concerns and allow for the 
greatest number of participants in this litigation to consent to 
the stipulation. It was also noted that the participants in the 
various negotiations have been extremely diligent and spent lit­
erally hundreds of man hours in attempting to resolve the pending 



. · 

-. 

issues, as well as coming up with a stipulation that would be 
acceptable to as many parties as possible. The case Management 
Committee felt that a 30 day extension would serve the best 
interests of justice by allowing a settlement to occur without 
the necessity of not only the January 30, 1992 hearing, but 
potentially prolonged litigation involving extremely complex 
issues besides the one that is presently in front of the Court on 
the Motions for Summary Judgment. 

WHEREFORE, the Case Management committee would respectfully 
request this Court to enter an order vacating the presently set 
oral argument with respect to the various motions scheduled for 
January 30, 1992, and reset that hearing as soon as feasible, 
thirty (30) days thereafter. 

RESPECTFULLY SUBMITTED THIS 
1991. 

, Chairman 
ommittee 

CERTIFICATE OF MAILING 

I do hereby certify that I mailed a true and correct copy of 
the foregoing Report of Case Management Committee to: 

John R. Hill, Esq. 
u.s. Department of Justice 
Environment & Natural Resources 

Division 
999 - 18th street, Suite 945 
Denver, co 80202 

Michael Pifher, Esq. 
Anderson, Johnson & Giaunzio 
Attorneys at Law 
104 s. Cascade Avenue 
Colorado Springs, co 80901 

David G. Hill, Esq. 
Clarke G. Edwards, Esq. 
Hutchinson, Black, Hill 

& Cook 
1215 Spruce Street 
Boulder, co 80306 

D. J. Dufford, Esq. 
William G. Waldeck, Esq. 
Dufford, Waldeck, Ruland 

& Milburn 
900 Valley Federal Plaza 
P.O. Box 2188 
Grand Junction, co 81502 

Mark N. Williams, Esq. 
327 North 7th 
P.O. Box 23 
Grand Junction, co 81502 

Donald H. Hamburg, Esq. 
Ste 204, Mid-Continent Bldg. 
P.O. Box 1120 
Glenwood Springs, co 81602 
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Gregory J. Hobbs, Esq. 
Bennett w. Raley, Esq. 
Davis, Graham & Stubbs 
P.O. Box 185 
Denver, co 80201 

Frederick G. Aldrich 
Nelson, Hoskin, Groves 

& Prinster 
P.O. Box 40 
Grand Junction, co 81502 

Jack F. Ross, Esq. 
Saunders, Snyder, Ross 

& Dickson, P.C. 
707 - 17th street, .#3500 
Denver, co 80202 

Anthony w. Williams, Esq. 
Mark A. Hermundstad, Esq. 
Williams, Turner & Holmes, P.C. 
P.O. Box 338 
Grand Junction, co 81502 

Glenn E. Porzak, Esq. 
Holme Roberts and owen 
1401 Pearl Street, #400 
Boulder, co 80302 

James R. Montgomery, Esq. 
Charles N. Woodruff, Esq. 
David L. Harrison, Esq. 
James L. DuBois, Esq. 
Moses, Wittemyer, Harrison 
and Woodruff, Box 1440 
Boulder, co 80306 

John M. Dingess, Esq. 
Petrock, Fendel & Dingess 
1630 Welton Street, #200 
Denver, co 80202 

Jacques s. Ruda, Esq. 
Attorney at Law 
1331 - 17th Street, #510 
Denver, co 80202 

Timothy J. Flanagan, Esq. 
Kelly, Stansfield & 

O'Donnell 
550 - 15th Street, Suite 900 
Denver, co 80202 

Kenneth Balcomb, Esq. 
Scott Balcomb, Esq. 
Robert M. Noone, Esq. 
Delaney & Balcomb, P.C. 
P.o. Drawer 790 
Glenwood Springs, co 81602 

William A. Paddock, Esq. 
John u. Carlson, Esq. 
Mary Mead Hammond, Esq. 
carlson, Hammond & Paddock 
1700 Lincoln Street, #3900 
Denver, co 80203 

Herbert c. Phillips, Esq. 
Hayes & Phillips, P.C. 
1350 17th Street, #450 
Denver, co 80202-1527 

Ms. Peggy Jordan, Water Clerk 
Water Division No. 5 
109 - 8th Street, Suite 104 
Glenwood Springs, co 81601 

Charles B. White, Esq. 
Wayne F. Forman, Esq. 
Brownstein, Hyatt, Farber 

& Madden 
410 17th Street 

22nd Floor 
Denver, CO 80202 

Gary L. Greer, Esq. 
Sherman & Howard 
633 17th Street, #2900 
Denver, CO 80202 

Barbara J.B. Green 
Eagle County Attorney 
P.O. Box 739 
Frisco, co 80443 
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Loyal E. Leavenworth, Esq. 
James s. Lochhead, Esq. 
Leavenworth & Lochhead 
P.O. Drawer 2030 
Glenwood Springs, CO 81601 

David Robbins, Esq. 
Hill & Robbins 
1441 18th Street, #100 
Denver, co 80202 

Wendy c. Weiss, Esq. 
Asst. Attorney General 
Natural Resources Section 
Petroleum Club Building 
110 16th st., lOth Floor 
Denver, co 80202 

Jeffrey J. Kahn, Esq. 
Grand, Bernard, Lyons 

& Gaddis 
515 Kimbark Street 
P.O. Box 978 
Longmont, co 80502-0978 

J. Greg Whitehair, Esq. 
Assistant u.s. Attorney 
1200 Federal Office Building 
P.o. Drawer 3615 
Denver, co 80294 

Timothy J. Beaton, Esq. 
Collins & Cockrel 
390 Union Boulevard, #400 
Denver, co 80228 

David A. Bailey, Esq. 
Parcel Mauro, Hultin 

& Spaanstra 
1801 California, #3600 
Denver, CO 80202 

Kevin L. Patrick, Esq. 
Kevin L. Patrick, P.C. 
106 S. Mill St., Suite 200 
Aspen, co 81611 

Wayne B. Schroeder, Esq. 
Calkins, Kramer, Grimshaw 

& Harring 
1700 Lincoln street, #3800 
Denver, co 80203 

Anthony J. DiCola, Esq. 
county Attorney 
400 Byers Avenue 
P.O. Box 312 
Hot Sulphur Springs, co 80451 

Mr. Howard Holme 
Mr. Kevin B. Pratt 
One United Bank Center 

Suite 2400 
1700 Lincoln Street 
Denver, co 80203 

Ms. Linda White 
Dufford, Waldeck, Milburn & 

Krohn 
900 Valley Federal Plaza 
P. o. Box 2188 
Grand Junction, co 81502 

by enclosing the same in a postpaid envelope and depositing said 
envelope in the Qnited States mail at Granby, Colorado, on this 
qtJ Ill.._ day of iJ. e ,tf *'.-~" "·' < , 19 91. 

d...t.-:vr A._.e.., '-~'.1--t _A._,. tJ £-/ 
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OEG 2 6 1991 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO JAMES R. MANSP~· !' -.. ~ 

Consolidated Case Nos. 2782, 5016, and SCBfl...-..... 

and 

DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO 

Case No. 88-CW-382 

·,· . 
l.. .. t ~ 

CONCERNING THE APPLICATION FOR WATER RIGHTS IN WATER DIVISION 
NO. 5 

ORDER 

At the suggestion of the Case Management Committee, the 
court orders as follows: 

(1) The oral argument presently set on the various 
Motions for Summary Judgment for January 30, 1992, is hereby 
vacated. 

(2) The Court resets the oral argument with respect 
various pending Motions fo~Summary Judgment for the fz 
March, 1992, beginning at ~:oo o'clock aL.m. 

1lzu~~,.!t Denver: i~5i.~do, this 23 day of 

to the 
day of 



~ 

(9/91) 

~ 

~ 

Barbara G11!e11, Esq. 
POPHAM, HAIIC, SCHNOBRICI 
&KAUFMAN 

2400 One Tabor Center 
1200 17th St. 
Denver, CX> 80202 

Jobnc:t. HDl, Jr., Elq. 
F.llviroameDt • Natural Rsourc:es Div. 
General Ulipnon Sec:lion 

' ' 

Timochy E. Bucbamm, Elq. 
laura Balein, Esq. 
3100 Arapahoe Aft., #204 
Boulder, (X) 80303 999 18th St., #945 

Denver, CD 80202 

b~~{,Lc----.:' 



FILED 
UHST£0 SlATES OISTAICl COURT 

GRANO JUNCTION. CQ\.0. 

DEC~ 0 1991 

IN THE UNITED STATES DISTRICT COUR'l.)AMES R. MANSPEAKER 
FOR THE DISTRICT OF COLORADO ........... CLERK ·-······················-· 

Consolidated Case Nos. 2782, 5016 and 5017 

and 

DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO 

Case No. 88-CW-382 

CONCERNING THE APPLICATION FOR WATER RIGHTS IN WATER DIVISION 
NO. 5 

COMMENTS ON REPORT OF CASE MANAGEMENT COMMITTEE 

The following comments are submitted in response to the 
Report of the Case Management Committee dated December 19, 1991 
(the Report) to avoid a possible misinterpretation of the status 
of settlement negotiations. 

It is represented in the first paragraph of the Report that 
"substantial progress had been made in the negotiations." This 
representation puts a gloss on the actual situation which is more 
correctly expressed in the remainder of that paragraph which 
references "those parties directly involved in drafting the 
stipulation" and "most of the parties." 

In fact, parties which have brought major flaws in the 
proposed stipulation to the attention of its proponents have been 
excluded from settlement negotiations. This exclusion has applied 
to the parties represented by the undersigned, as well as, it is 
my understanding, to those represented by Delaney & Balcomb. 

While a certain number of parties may have reached agreement 
among themselves, this agreement is certainly not unanimous, nor 
is it likely to become so under the terms of the stipulation now 
proposed. The issues raised by the parties not included in the 
settlement negotiations are critical to the interpretation of 
Senate Document 80, not simply minor matters of form. 

Issues of major concern are: 

1. The proposed factoring of the priority of exchange 
rights of Green Mountain beneficiaries into the Division No. 5 
tabulation, thus cutting-off the benefits of exchange to future 
Green Mountain beneficiaries who would, under the stipulation, be 
treated as other water users in Division No. 5, and junior to the 
rights of Denver and other major Eastern Slope users. 



2. Inclusion of the Williams Fork Exchange as a kind of 
super-priority. 

3. The failure of the United States as trustee to take 
adequate steps to protect the interests of Western Slope water 
users under Senate Document 80. 

These issues and others have been brought to the attention of 
the parties to the action by means of the letters annexed hereto 
as Exhibits A, B, C and D. They are: 

Exhibit A: 

Exhibit B: 

Exhibit C: 

Exhibit D: 

Letter from Delaney & Balcomb to the 
u.s. Department of Justice, Lynn 
Johnson, dated September 10, 1991. 

Letter from Dufford, Waldeck, 
Milburn and Krohn to Lynn Johnson 
dated September 18, 1991. 

Letter from Delaney & Balcomb to 
Lynn Johnson dated December 5, 1991. 

Letter from Delaney & Balcomb to 
Lynn Johnson dated December 19, 
1991. 

Conclusion 

The disputed issues in this case will not be resolved by the 
majority vote of negotiating parties who stand to benefit at the 
expense of Green Mountain beneficiaries. No progress has been 
made to resolve the concerns raised in the annexed Exhibits; 
therefore, postponement of the motion hearing set for January 30, 
1992 will not tend to lead to settlement. It will only postpone 
resolution of this matter, resulting in continuing uncertainty on 
the part of Green Mountain beneficiaries as to their rights. 

Dated this ~O~day of December, 1991. 

DUFFORD, WALDECK, MILBURN & KROHN 
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CERTIFICATE OF MAILING 

The undersigned hereby certifies that a copy of the foregoing 
instrument was placed in the United States mail this ~day of 
December, 1991, postage prepaid, addressed as follows:--

Stanley w. Cazier, Esq. 
Baker, Cazier & McGowan 
P.O. Box 500 
Granby, co 80446 

Michael Pifher, Esq. 
Anderson, Johnson & Gianunzio 
104 South Cascade Avenue 
Colorado Springs, CO 80901 

David G. Hill, Esq. 
Clarke G. Edwards, Esq. 
Hutchinson, Black, Hill 

& Cook 
1215 Spruce Street 
Boulder, CO 80306 

Gregory J. Hobbs, Esq. 
Bennett w. Raley, Esq. 
Davis, Graham & Stubbs 
P.O. Box 185 
Denver, CO 80201 

Frederick G. Aldrich, Esq. 
Nelson, Hoskin & Farina 
P.O. Box 40 
Grand Junction, CO 81502 

Jack F. Ross, Esq. 
Saunders, Snyder, Ross 

& Dickson, P.C. 
707 - 17th Street, #3500 
Denver, CO 80202 

Anthony w. Williams, Esq. 
Mark A. Hermundstad, Esq. 
Williams, Turner & Holmes 
P.O. Box 338 
Grand Junction, co 81502 

John R. Hill, Esq. 
u.s. Department of Justice 
Environment & Natural Resources 
999 - 18th Street, #945 
Denver, CO 80202 

Mark N. Williams, Esq. 
P.O. Box 23 
Grand Junction, CO 81502 

Donald H. Hamburg, Esq. 
Suite 204, Mid-Continent Building 
P.O. Box 1120 
Glenwood Springs, CO 81602 

Timothy J. Flanagan, Esq. 
Kelly, Stansfield & O'Donnell 
550 - 15th Street, #900 
Denver, CO 80202 

Kenneth Balcomb, Esq. 
Scott Balcomb, Esq. 
Robert M. Noone, Esq. 
Delaney & Balcomb 
P.O. Drawer 790 
Glenwood Springs, CO 81602 

William A. Paddock, Esq. 
John u. Carlson, Esq. 
Mary Mead Hammond, Esq. 
Carlson, Hammond & Paddock 
1700 Lincoln Street, #3900 
Denver, CO 80203 

Herbert c. Phillips, Esq. 
Hayes & Phillips, P.C. 
1350 17th Street, #450 
Denver, CO 80202-1527 
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Glenn E. Porzak, Esq. 
Holme Roberts and Owen 
1401 Pearl Street, #400 
Boulder, CO 80302 

James R. Montgomery, Esq. 
Charles N. Woodruff, Esq. 
David L. Harrison, Esq. 
James L. DuBois, Esq. 
Moses, Wittemyer, Harrison 

& Woodruff 
P.O. Box 1440 
Boulder, CO 80306 

John M. Dingess, Esq. 
Petrock, Fendel & Dingess 
1630 Welton Street, #200 
Denver, CO 80202 

Jacques s. Ruda, Esq. 
1331 17th Street 
Suite 510 
Denver, CO 80202 

Loyal E. Leavenworth, Esq. 
James s. Lochhead, Esq. 
Leavenworth & Lochhead 
P.O. Drawer 2030 
Glenwood Springs, CO 81602 

David Robbins, Esq. 
Hill & Robbins 
1441 18th Street, #100 
Denver, CO 80202 

Wendy c. Weiss, Esq. 
Asst. Attorney General 
Natural Resources Section 
Petroleum Club Building 
110 16th Street, lOth Floor 
Denver, CO 80202 

Jeffrey J. Kahn, Esq. 
Grand, Bernard, Lyons 

& Gaddis 
515 Kimbark Street 
P.O. Box 978 
Longmont, CO 80502-0978 

Ms. Peggy Jordan, Water Clerk 
Water Division No. 5 
109 8th Street, #104 
Glenwood Springs, CO 81601 

Charles B. White, Esq. 
wayne F. Forman, Esq. 
Brownstein, Hyatt, Farber 

& Madden 
410 17th Street 
22nd Floor 
Denver, CO 80202 

Gary L. Greer, Esq. 
Sherman & Howard 
633 17th Street, 12900 
Denver, CO 80202 

Barbara J.B. Green 
Eagle County Attorney 
P.O. Box 739 
Frisco, CO 80443 

David A. Bailey, Esq. 
Parcel, Mauro, Hultin 

& Spaanstra 
1801 California, Suite 3600 
Denver, CO 80202 

Kevin L. Patrick, Esq. 
Kevin L. Patrick, P.C. 
106 S. Mill St., i200 
Aspen, CO 81611 

Wayne B. Schroeder, Esq. 
Calkins, Kramer, Grimshaw 

& Barring 
1700 Lincoln Street, #3800 
Denver, CO 80203 

Anthony J. DiCola, Esq. 
County Attorney 
400 Byers Avenue 
P.O. Box 312 
Hot Sulphur Springs, CO 80451 
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-..... 

J. Greg Whitehair, Esq. 
Assistant u.s. Attorney 
1200 Federal Office Bldg. 
P.O. Box 3615 
Denver, co 80294 

Timothy J. Beaton, Esq. 
Collins & Cockrel 
390 Union Boulevard, #400 
Denver, CO 80228 

Mr. Howard Holme 
Mr. Kevin B. Pratt 
One United Bank Center 
1700 Lincoln Street, #2400 
Denver, CO 80203 

-----~&~~-=~-----
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QUARTERLY REPORT ~c:>~~~ 
OF ~0~~0 

ROLAND C. FISCHER, SECRETARY-ENGINEER ~~ ~ 
TO THE ~~ ~ 

BOARD OF DIRECTORS ~~ 
COLORADO RIVER WATER CONSERVATION DISTRICT 

January 18, 1994 

The following is a discussion of some of the items that I have 
been working on that are of current interest to the Board. It is 
intended to be generally informative and serve as an introduction 
to questions, discussions and Board instruction concerning major 
issues· before the Board. It is preliminary and will be 
supplemented verbally with additional and updated information at 
the Board Meeting. 

WOLFORD MOUNTAIN PROJECT 

Construction: Most construction activities have been curtailed for 
winter. We expect that construction activities will commence again 
in late February or early March. Prior to the restart of 
construction, we will be holding a second project "partnering" 
meeting among the engineers, the contractor and some of the sub­
contractors. There will be further discussion of the status of the 
project construction at the Wolford Mountain Committee on Monday, 
January 17,1994. 

HIGHWAY 40 RELOCATION: This is to request that the Board address 
the umbrella contract with the Colorado Department of 
Transportation (CDOT) covering the relocation of Highway 40 at the 
January 18, 1994 meeting. After the Board approves the contract 
with CDOT, we will bid the actual contract to construct the 
relocation of Highway 40 and it is probable that the actual 
construction contract will be awarded at or before the April 1994 
meeting. The physical construction work should be completed by the 
end of calendar year 1994. 

UTILITY RELOCATIONS: In December, the Board approved a settlement 
with Tri-State Generation and Transmission, Inc. Tri-State has 
been paid the money provided for in the settlement and they have 
signed the settlement agreement. In 1994, we will have several 
utility relocations to complete, but they will not involve Tri­
State. 



1994 WORK: In addition to the contract for the relocation of 
Highway 40, the new work scheduled for 1994 will includ~ design of 
the Recreation Area (construction would occur in 1995) and finalize 
the design for the project support buildings (again the actual 
construction will likely occur in 1995). 

OTHER ISSUES: The River District, the Colorado Water Conservation 
Board, Denver Water and Boyle Engineering will be jointly 

~sponsoring a Wolford Mountain display at the Colorado Water 
Congress Winter Convention at the Holiday Inn, Northglenn. The 

. ;Colorado Water Conservation Board will utilize the display to show 
~its construction fund program. 

YAMPA RIVER ISSUES 

The Juniper-Cross Mountain Committee met on December 16, 1993, 
in Grand Junction. The committee has given the staff general 
directions to meet with the Colorado Water Conservation Board staff 
to discuss a joint effort for the Yampa River Basin. Protecting 
existing water users is our first priority. The Juniper-Cross 
Mountain Committee will be meeting on Monday, January 17, 1994. 
Directors Signs, Visintainer or Smith may have additional comments. 

GUNNISON BASIN ISSUES 

TAYLOR PARK WATER MANAGEMENT AGREEMENT: For the last year or so 
the River District has been participating with the Upper Gunnison 
River Water Conservancy District, the Uncompahgre Valley Water 
Users Association and the Bureau of Reclamation to negotiate a 

_ Taylor Park Reservoir Water M ement A ree • The negotiations 
ar · lly complete. A draf of the final agreement will be 
in the Board packets. The next step will be for Reclamation to 
conduct the necessary NEPA compliance on the proposed agreement . 

. 'At this point, Reclamation plans to prepare an environmental 
Lassessment (EA) NOT a full environmental impact statement (EIS). 
·Prior to starting the preparation of the EA, Reclamation requires 
~a letfer from each of the other parties that subject to no 
~gn1 1c nt changes because of the EA, the parties will execute the 
agreement. 

Background: In 1975( the River District, Uncompahgre, Upper 
.- Gunnison and Reclamation entered into the Taylor Park Reservoir 
I Exchange Agreement. Under this agreement, water releases from 
~ Taylor Park Reservoir are temporarily stored in Blue Mesa Reservoir 
~ prior to final release to the Uncompahgre Valley Water Users for 
- diversion through the Gunnison Tunnel into the Uncompahgre Valley, 
J this utilization of Blue Mesa allows releases from Taylor Park to 
~ be made at different rates and on a different schedule than the 
-- actual need for water at the Gunnison Tunnel. Releases from Taylor 

Park are made for the benefit of fisheries, recreation and 
~ irrigation purposes upstream of Blue Mesa Reservoir. Under the 

1975 Exchange Agreement, the River District and Upper Gunnison pay 

2 



a small amount annually to Uncompaghre to help offset the 
operations and maintenance of Taylor Park Reservoir. ~ 

In 1986, Upper Gunnison applied for and ultimately received a 
second fill decree for Taylor Park Reservoir. The decree is for a 

-total of 106,000 af of which approximately 44,000 af is absolute. 
:Water stored under this second fill decree is above and beyond the 
wa.:ter stored by Uncompahgre under the first fill decree. The 
refill decree purposes are for fishery, recreation and irrigation. 

~~~-~--------

' In 1990, the parties to the 1975 exchange agreement entered 
~. into a side agreement that removed the United states opposition to 

·,.t~.e second fill and provided that once the second fill decree was 
~1nal, Upper Gunnison would convey the right to the Secretary of 
Interior. This conveyance has been made • 

.......__":'--
Why is the Taylor Park Water Management Agreement necessary? 

The Taylor Park Water Management Agreement goes beyond the 1975 
<~ ·.·Taylor Park Exchange because it allows Upper Gunnison to make 
~ :".:releases of Taylor Park_~nd F'1ll w~-~!L4~o, u. -.-!l~-

'-6,? Blue Mesa. Tl'iis· .. ·m~ans that relefas-esror Taylor Par'K can be m'_a_d,_e_..t-o 
~- :Cover tii'E! depletions of irrigation rights that a junior in priority 

to the major downstream Gunnison calls which include the Gunnison 
Tunnel and the Redlands Water and Power Company. 

This agreement is a water management agreement, it is not a 
water service contract. Under Reclamation Law, a water service 

_contract would trigger the requirements of the Reclamation Reform 
~Act (RRA). As written the water management agreement does not 

trigger RRA. 

-- The River District is a party to this water management 
agreement because it is a party to the 1975 Exchange Agreement and 

___ the 1990 agreement. But nothing beyond what is already required by 
· those agreements is required of the River District by the water 
"management agreement. The onl~d action nec~::tary is_~__!!otion7 ~~structing the staff ta'!nform Reclsmotion that subject to no 
~nahges d~P1\:-compl1ance, .,tne'River D1strtct'"-wttl"'-s·tgn--t:he-' 
. · Taylor--Park· -.w~~,aqemenri\.grbement _upon Reclamation completing 
,~he NEPA process. Thi~ is to request the Board consider such a 
, motion. Bi-re'Ctors Spann, Irby or Vickers may have additional 

comments. 

The Taylor Park Water Management Agreement, once approved, 
.>will give Upper Gunnison a source of water in most years, however, 
~e're not yet certain just how much water will be legally available 
.. ~o the second fill in very dry years. We have not been successful 

in determining how to utilize Blue Mesa to firm up the dry year 
~yield in Taylor Park without triggering RRA; however, we are 

·continuing to look at options with Reclamation. The Gunnison River 
js undergoing a number of potentially significant changes. These 
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changes will result in a much tighter administration of the 
mainstream rights on the Gunnison River. It is anticipated that 
Upper Gunnison will ultimately utilize its Taylor Park second fill 
water as part of an Upper Gunnison River Basin augmentation plan. 

GUNNISON BASIN WATER MANAGEMENT AND PLANNING PROJECT: The planning 
model is in the final stages of completion. The end user testing 
of the model has been a slow and frustrating process. Once the 
model is operationa~, we hope to use it to address such issues as 
the yield available totthe Taylor Park Reservoir Second Fill and 
the impacts on in-basin water users of various scenarios for the 
quantification~f--±he-tJnited States water right for the Black 
Canyon National Monument. We hope to demonstrate the model 
capabilities to the Board at the April 1994 meeting. 

BUREAU OF RECLAMATION - PARK SERVICE CONTRACT ON THE OPERATION OF 
BLUE MESA RESERVOIR: In 1992, the Park Service, Bureau of Land 
Management and Bureau of Reclamation announced their entering into 

' negotiations for a contract covering the release of water from Blue 
"esa Reservoir for the benefit of the Black Canyon National 

..__Monument and the adjacent Gunnison River Gorge. In 1993, the River 
District requested that it be made a cooperating agency for these 

.:---negotiations and the subsequent NEPA compliance. Reclamation 
approved the River District's request. In July, 1993 Reclamation 

'and Park Service held a meeting with the cooperating agencies • 
. ,However, since that time nothing has happened. Our understanding 

is that the Park Service may be re-evaluating their overall 
strategy. 

COLORADO RIVER MAINSTREAM: ORCHARD MESA CHECK CASE 

Since the October 1993 Board meeting, we have had a number of 
meetings with the applicants and objectors in the Orchard Mesa 
Check Case (91CW247). Although the applicants' intentions when 

_they filed this.case were narrow (they desire to adjudicate the 
~operation of the check which impacts approximately 10 river miles 

__ from the Roller Dam to the Grand Valley Irrigation Company Division 
Dam), the opponents are attempting to expand the case by raising a 
numb~r of additional issues. The issues they have raised are: 

1. When and how should the check be operated? 

2. The administration of the major Colorado River mainstream 
water rights by the State Engineer and Division Engineer. 

3. The adequacy of the Green Mountain Reservoir Operating 
---policy (published in December 1983, effective January 1984). 

--
4. The question of how efficiently the major Grand Valley 
irrigation districts are utilizing their water and should 
their rights be curtailed because of " waste"? 
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In addition to the above issues, the case is complicated by 
the fact that the check operation (and the operatiop of Green 
Mountain Reservoir) impact flows in habitat that will be designated 
as critical for Colorado River endangered fishes, in "15 mile 
reach". The United States is an applicant in the case and any 
settlement to the check case will involve the Fish and Wildlife 
Service. The case has provided an opportunity for many of the 
opponents to raise many of the unresolved issues that were left 
over from the adoption of the Green Mountain operating policy. 

Background: Prior to the adoption of the operating policy, Green 
Mountain Reservoir was operated under the original guidelines 
provided in Senate Document 80. Releases from the 100,000 acre 
foot pool were made to maintain a flow of 1250 cfs at the Dotsero 
gauge in Glenwood Canyon during the period of April 15th to October 
15th. The administration of the mainstream Colorado River rights 
was relatively simple. When the river flow dropped below 1250 cfs 
at Dotsero, and there was a need for the water for irrigation or 
domestic purposes, the Division Engineer would curtail the 
transmountain diverters or require replacement releases and 
additional releases from the 100,000 af pool would then be made to 
bring the flow at Dotsero up to 1250 cfs. The Grand Valley 
irrigation districts had to make do with the 1250 cfs at Dotsero 
plus the inflow from Roaring Fork River and the other tributaries 
below Glenwood Springs. The Orchard Mesa check was operated as 
necessary based on the actual flow at Cameo. 

In the early 1980's, an ad-hoc committee of West Slope 
attorneys and others negotiated the Green Mountain operating 
policy. The River District's role in the development of the 
operating policy was that of a facilitator. At the time of the 
negotiations of the operating policy, the ski areas and energy 
companies requested that water be made available from Green 
Mountain Reservoir for contract purposes. The irrigation districts 
(primarily in the Grand Valley) wanted to protect their historic 
benefits from Green Mountain .. They also wanted to change the April 
15 to October 15 time limitations and to get flexibility as to the 
1250 cfs cap. Municipalities wanted to utilize Green Mountain 
Reservoir as an augmentation source on a year around basis. The 
operating policy ultimately adopted a compromise between several 
interests. In the drought year of 1977, approximately 66,000 af of 
water from the Green Mountain Reservoir 100, 000 af pool was 
released. Thus, 66,000 af of Green Mountain water was set aside to 
protect domestic and irrigation rights perfected by use prior to 
October 16, 1977. The historic user pool water is used "to the 
extent necessary to permit diversions to the full amount of these 
decrees". This provision effectively removed the April 15 to 
October 15 time limits and the 1250 cfs at Dotsero. The remaining 
water yield from the 100,000 af pool {beyond the 66,000 af) was 
made available for marketing-by the Bureau of Reclamation. 

The operation of the Orchard Mesa check structure has, for 
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decades, been an issue of dispute. As the Board knows, the check 
can be used by Orchard Mesa to borrow water to be delivered to the 
Grand Valley Irrigation Company (GVIC) rights. Orchard Mesa uses 
the water to generate pumping and electrical power, then "check" it 
back to the river above the GVIC diversion dam. Operation of the 
check, though simple mechanically, is a complicated manner. The 
check is operated for the benefit of orchard Mesa and the Grand 
Valley Water users and these parties benefit from hydropower 
revenues. The GVIC operates its diversion with two water rights, 
a senior right for 520· cfs and a more junior right for an 
additional 120 cfs. The GVIC's junior 120 cfs right is junior in 
priority to the Orchard Mesa rights, and the right is clearly a 
beneficiary of the 66,000 af pool. 

By additional checking, tailwater from the Orchard Mesa 
pumping plant can be utilized to supply the 120 cfs right in stead 
of Green Mountain releases. Additional checking impacts Orchard 
Mesa by reducing the power .head, the irrigation water supply and 
increasing operational costs. Orchard Mesa takes the view that 
they have no legal obligation to operate the check for the benefit 
of any junior right. Historically, the River District Board has 
agreed with Orchard Mesa .on this position. During the negotiations 
on the operating policy, Northern Colorado Water Conservancy 
District took the position that the operating policy had to require 
the operation of the check. The River District Board responded in 
a strongly worded letter that there is no requirement to operate 
the check. A copy of the letter of August 10, 1983, is attached. 

Prior to that in 1967, on advice of our then General Counsel, 
the River District took the position that the operation of the 
check was a private matter between the parties in the Grand Valley 
and the check need not be installed for the benefit of juniors. 
The General Counsel's opinion on this matter is attached. The 
operative language is on page 5. 

Many of the opponents in the check case are concerned that 
unless the check is used to supply junior rights (as they claim it 
was in 1977) the Green Mountain Reservoir 66,000 af pool would be 
drained prior to the end of the irrigation season, leaving many of 
the beneficiaries without a source of augmentation water. This is 
a serious concern. 

In our settlement discussions, we have suggested the 
development of a plan to manage the drawdown of the Green Mountain 
Reservoir 66, 000 af pool· to make a certain amount of water is 
always available. The c~eckcase applicants, the Bureau of 
Reclamation and some of the opponents have been willing to discuss 
the concept. It is our understanding that the parties have agreed 
to a standstill period until approximately April 1994 to continue 
negotiating a settlement to this case. 
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In trying to settle.this case, there is a general consensus 
that the solution must not change the operating policy in a manner 
that could trigger a new " Section 7 11 consultation on Green 
Mountain Reservoir. Further· any changes in either the operation of 
the check or the operation of Green Mountain will impact flows in 
habitat considered critical· for endangered fish and changing the 
check operation would significantly ·reduce river flows in popular 
rafting reaches such as Glenwood canyon or Lower Gore Canyon. 

A full discussion of these issues related to operation of the 
check is expected. The parties who have written letters to Board 
members protesting our funding of the check litigation have been 
invited to attend. 

ENDANGERED SPECIES/RECOVERY PROGRAM ISSUES 

Critical Habitat Designation: The River District has submitted 
comments on the proposed designation of critical habitat. A copy 
of our comments is in the Board Packet. Because the U.S. Fish and 
Wildlife Service (FWS) is under a Federal court order to designate 
critical habitat it is a virtual certainty that some form of 
critical habitat will be designated (possibly with a slight 
modification in the now-proposed designation). 

The designation of critical habitat raises serious concerns. 
It is not yet clear whether the existing Recovery Implementation 
Program will cover the alleged impacts caused by existing and 
future water projects on critical habitat. The FWS has stated that 
they expect that the Recovery Program, with modifications, will 
address critical habitat, but there are no guarantees. We do not 
know what modifications to the Recovery Program the Service may 
demand. Further, there are serious questions as to whether or not 
the Federal Government and the states of Colorado, Wyoming and Utah 
can actually meet existing requirements under the Recovery Program. 

Additionally, the designation of critical habitat may result 
in a number of non-water related problems. The proposed designation 
includes the 100 year flood plain raising a number of land-use 
issues. 

Recovery Program Funding: The River District has been actively 
involved in attempting to secure sufficient funding for the 
Recovery Program. I have written letters and spoken personally with 
Commissioner of Reclamation, Dan Beard. Mr. Beard's response was 
that he was not aware of the issue. While Reclamation's funding 
for FY94 appears in hand, it will be a continuing year to year 
problem to obtain the necessary federal funding support necessary 
for the success of the Recovery Program. 

Grand Valley Water Management study: At the October meeting, the 
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Board was briefed on the concept ·of the Grand Valley· Water 
Management study. Briefly, the concept of the study is to 
determine the feasibility of making same water available to the 15 
mile reach through improved delivery system efficiency on the 
Government Highline Canal. If feasible, the project could be 
funded through the Recovery Program· and possibly the ·Salinity 
Control Project. A draft MOU with Reclamation is in the Board 
folders. Other parties to the MOU include; the state engineer, the 
CWCB, Denver, Northern and Grand Valley water users. The MOU 
requires only in-kind services. It does not require any cash 
funding from the River District or any party other than 
Reclamation. Board action on this agreement will be required. 

INTERSTATE ISSUES 

Water Supply for ·Southern Nev,ada: In early November, the Colorado 
River Commission of Nevada and the Southern Nevada water Authority 
held a joint meeting where they listened to proposals to meet 
Southern Nevada's future water needs. It was an entertaining show, 
attended by Eric Kuhn. The proposals included a secret underground 
river at least as large as the Colorado River, towing icebergs in 
baggies (big ones) from Alaska to Southern California to exchange 
for Colorado River.water used in Southern California, the purchase 
of a number of Arizona water ranc~es, and six Colorado proposals 
(Dominquez, Natech, Cyde-Pure, Oak Creek Power, Rocky Mountain 
Power Co. and Roan Creek). All of the Colorado proposals involved 
the use of conditional water rights. The proponents of all of the 
Colorado proposals, except Roan Creek, suggested that Southern 
Nevada could utilize the subject Colorado rights forever. The Roan 
Creek proposal suggested a 30 to so year lease. All of the 
proposals are being evaluated by the Nevada agency staffs. A 
report will be issued with recommendations to the Boards sometime 
in early 1994. 

Draft Glen Canyon EIS: The draft EIS covering the operation of the 
Glen Canyon Dam and Power Plant has been under preparation for what 
seems like forever. The draft document has finally been sent to 
the printer. As soon as it is received, we will be evaluating it 
and making comments as appropriate. We will also attend the 
appropriate public hearings. 

Our principle concern is that the ability of the Upper Basin 
States to meet their compact delivery obligations is not impacted 
by any proposed op~ration. Power revenues are used to help in the 
repayment of participating projects, such as Bostick Park, Smith 
Fork, and others and these will be impacts on power generation. 

Federal Salinity Control Program: Reclamation is rapidly 
approaching the authorized ceiling for expenditure of funds and 
this could impact the future of the salinity control efforts in the 
Grand Valley and Uncompahgre Valley. It is not clear that the 
Clinton administration will support an increase in authorization 
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ceiling. If the Federal Government does not continue to support 
salinity· control efforts throughout the Colorado River Basin, 
entire projects may be ~o7e and more difficult to permtt. 

Another issue is the question of the operation of the Yuma 
Resalting Plant. To reduce costs, Reclamation is considering moth 
balling the plant. This could impact the national treaty 
obligations to Mexico concerning salinity. Ultimately there may be 
additional releases from Lake Powell or Lake Mead. Dave Merritt or 
Jim Lochhead, if present, may have additional comments • 

. 
FEDERAL & STATE LEGISLATIVE ISSUES 

The Legislative and Congressional Affairs Committee met on 
Friday, January 7, 1994. Nine directors attended the committee 
meeting. The committee made a number of recommendations concerning 
proposed state legislation. Committee Chairman Jean Cole will 
present the committee recommendations to the full board. 

There are a number of far reaching federal issues that the 
full board should discuss. Attorney General Janet Reno, Department 
of Interior Solicitor John Leshy, and Department of Agriculture 
Counsel James Gilliland have announces their intention to re­
examine the existing federal policy by then Solicitor Ralph Tarr 
not to make claims for wilderness reserved water rights. The 
administration is seeking comments on the suspension of the Tarr 
opinion. 

~ Because of a number of proposed downstream wilderness areas, 
including Cross Mountain canyon and the pending California Desert 
Wilderness Bill, the action can have a significant impact on 
present and future application of water to beneficial use on River 
District decrees. The Legislative Issues Committee addressed this 
on January 7, 1994, but further Board discussion may be 
appropriate. 

OTHER MATTERS 

The Colorado Water Congress Winter Convention will be held at 
the Northglenn Holiday Inn on Thursday and Friday, January 20 & 21, 
1994. The State Water Board will meet January 19 and 20 at the 
same location. 
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Mr. Bill E. Martin 
Regional Director 
Bureau of Reclamation 
Building 20 
Denver Federal Center 
P.O. Box 25247 
Denver, Colorado 80225 

August 10, 1983 

Re: Proposed Operating Procedures for Green 
Mountain Reservoir 

Dear Mr. Martin: 

At a meeting held in Montrose, Colorado on August 9, 1983, 
the Board of Directors of the Colorado River Water Conservation 
District (CRWCD) directed me to write to you regarding the 
letter of July 15, 1983 written to you by Mr. Larry Simpson, 
Manager, Northern Colorado Water Conservancy District (NCWCD). 
In that letter, NCWCD takes exception with the efforts you 
have made to arrive at an acceptable operating plan for 
Green Mountain Reservoir. Needless to say, the River District 
Board is dismayed at the position taken by NCWCD. 

In Court actions and in orivate conversations over many 
years, NCWCD has consistantly.taken the position that (1) the 
52,000 acre foot pool in Green Mountain Reservoir is for 
replacement purposes for out-of-priority diversions made by 
the Colorado-Big Thompson Project in diverting water from 
Western Colorado to the easLern slone and (2) the 100,000 
acre foot pool is compensatory storage exclusively for use 
bv the western slooe beneficiaies and to be used as those 
beneficiaries need-the water. The CRWCD has agreed with 
NCWCD because this is the clear meaning of Senate Document No. 
80. :or some inexnlicable reason NCWCD has now changed its 
posiLion and wishes to dictate to you how the water from the 
100,000 acre foot pool ~s to be used. For whatever moLive 
NCWCD may have, it is ill advised to enLer into the affairs 
of others. 

In the opening paragraph of the letter, ~CWCD complains 
that it "was not invited to participaLe in the work of the 



Mr. Bill E. Martin 
Page Two 
August 10, 1983 

committee 11
• The ad hoc committee was, as the letter suggests, 

a committee of west slope representatives a~d, by its very 
nature, did not include eastern slope interes~. If, in 
fact, NCWCD maintained its long standing opinion that it had 
no interest in the 100,000 acre foot pool, and that its only 
interest was in the 52,000 acre feet, it would have been a 
waste of its time to ask it to the meetings. 

Also on page 1 of the letter, NCWCD seems to be saying 
that the proposed operating procedures must be in conformity 
with stipulations and order in the Consolidated Cases (Civil 
No. 2782, 5016, and 5017, U.S. District Court for Colorado) 
and Senate Document No. 80. The Proposed Operating Procedures 
on page 1 provides this in clear and unequivical language. 

On page two of the letter, NCWCD desires to restrict 
the use of the 100,000 acre foot pool by indicating that it 
can be used only as a supplementary right to existing rights. 
Serrate Document No. 80 makes it clear that it can be used as 
a supplementary right or the sole supply by providing that 
it may be used "for future use for domestic purposes and in 
the irrigation of lands thereafter to be brought under 
cultivation in western Colorado". We would certainly agree 
that the water can not be wasted just as the water diverted 
to the eastern slope cannot·be wasted. 

On page 2 the NCWCD would like to require that the 
State Engineer make certain that the "check" in the river be 
a requirement placed upon the Orchard Mesa Irrigation District. 
There is nothing in the law or decrees which requires Orchard 
Mesa Irrigation District to put in the "check". Neither 
NCWCD or the State Engineer have control over the Orchard 
Mesa Irrigation District nor can NCWCD require the State 
Engineer to do something that the law does not require him 
to do. We view this statement and, indeed, the entire 
letter, as an attempt of NCWCD entering into a matters in 
which it has no business. 

Once again, let me thank-you for your efforts to resolve 
the Proposed Operating Procedures in conformity with the law 
and in an effort to beneficially use water in Colorado. Do not 
be dissuaded in your efforts by NCWCD's attempt to deal in the 
business of others. 

RRL/lmc 

Very truly yours, 

Rial R. Lake, ?resident 
COLORADO RIVER ~.JATER 
CONSERVATION DISTRICT 
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Mr. Bill E. Martin 
Regional Director 
Bureau of Reclamation 
Building 20, 
Denver Federal Center 
P. 0. Box 25247 
Denver, Colorado 80225 

July 15, 1983 

JUL 211983 

.COlORADO RIVER WATER 
CONSERVATION DISTRJC{ 

Re: Proposed Operating Plan for Green Mountain Reservoir 

D~ar Mr. Martin: 

By letter of June 10, 1983, you requested the su.pport cf the 
Northern Colorado Water Conservancy District for a proposed Green 
Mountain Reservoir operating policy which was developed by an ad hoc 
committee of West Slope representatives in consultation with your office.· 
The District was not invited to participate in the work o£ the committee 
and we believe that the committee should have had representation from 
all signatories to the Consolidated Cases stipulations and decrees, but 
we do appreciate the opportunity to comment at this time. These com­
ments have been reviewed with the Northern District Board and 
represent the Board's position with respect to the proposed operating 
policy. 

First, it is indisputable that the Northern District is a beneficiary 
of Senate Document 80 and of the Green Mountain Reservoir. The oper­
ation of Green Mountain is the subject of stipulations and orders in the 
Consolidated Cases (Civil Nos. 2782, 5016, 5017, U.S. District Court 
for Colorado) • The Court bas retained jurisdiction over interpretation 
of the decree and Senate Document 80. 

Yo~ explain in your letter that the proposed operating plan is 
offered as a "common interpretation of Senate Document 80." As a 
common interpretation, approval of all signatories to the Consolidated 
Cases stipulations who are beneficiaries of Green ldountain Reservoir will 
be required at a minimum. In addition, as an interpretation of Senate 
Document 80, the proposed policy should not contradict, expand, or limit 
the terms of the Consolidated Cases stipulations and decrees, or of 
Senate Document 80. 

If common agreement cannot be reached between the signatories 
of the Consolidated Cases who are beneficiaries of Green Mountain Reser· 
voir operation, at a minimum, the Court will be reauired to determine · 
whether the proposed operating policy conforms to -the stipulations and 
decrees. 

Therefore, we wish to suggest the following changes to the draft 
document you have forwarded to us. in order to conform the proposed 
policy to the stipulations and decrees and to Senate Document 80. 

1250 NORTH ·wiLSON AV'~NUE 



Mr. Bill E. Martin, Regional Director 
Bureau of Reclamation 
July 15; 1983 
Page Two 

Pursuant to the 1964 stipulation {p. 2), Senate Document 80 ubinds the 
parties 11 to that stipulation, which include the United States, the Northern 
District, Colorado River District, Denver, Middle Park Water Conservancy 
District, Orchard Mesa Irrigation District, and Grand Valley Irrigation Com­
pany, among others. Senate Document 80 {paragraph S(c), Manner of 
Operation) provides that water from the 100,000 acre-foot pool will be released 
for "domestic" and "irrigation 11 purposes 11 within the period from April 15 ·tO 
October 15 of each year." (emphasis added) • This provision clearly governs 
the operation of Green Mountain Reservoir, and paragraph 2 of the proposed 
policy should be redrafted to state that: 

"Water will be released without charge from Green 
Moun.tain Reservoir within the period from April 15 to October 
15 of each year from the 100, 000 acre-foot 'power pool 1 to the 
extent necessary to permit diversions to the full amount of 
said decrees. n 

11) addition, the State Engineer's administration of such releases, 
pursuant to paragraph 6 of the proposed policy, should clearly be guided and 
controlled by language which provides that the rights calling for water from 
Green Mountain Reservoir cannot be otherwise satisfied from "the stream, must 
be used beneficially according to the decree, and be limited by historic con­
sumptive use. In other words, the releases from Green Mountain should be· 
a supplementary supply for rights which would not be filled because of low 
stream flow but which would be in priority if the stream had sufficient flow. 

Administration by the State Engineer should include the requirement 
that Orchard M_esa Irrigation District continue to utilize the "checkn as operated 
in the past. 

Therefore, paragraph 7 of the proposed policy should be rewritten to 
add language as follqws: 

"Releases of water from the 100,000 acre-foot power 
pool for perfected uses referred .to in this policy shall be 
made only if the decreed priority of the user requesting 
such release cannot be filled from the supply otherwise 
available. The term 'perfected use1 referred to in this 
policy means the historic consumptive use which has been 
applied beneficially pursuant to a decreed water right. 
Orchard Mesa Irrigation District shall continue to employ 
its 'check, 1 as in the past. 11 

Par a graph 5 of the proposed policy should be rewritten to provide that 
an appropriate power interference charge will be levied if water otherwise 
available to the 100,000 acre-foot power pool is utilized but does not pass 
through the turbines at Green Mountain Reservoir. Therefore, we suggest the 
following addition to paragraph 5: 



.. 

~~r·. Bill E. Martin, Regional Director 
Bureau of Reclamation 
July 15, 1983 
Page Three 

An appropriate power interference charge will be made 
with respect to utilization of water otherwise available to 
the 100,000 acre-foot power pool but which does not pass 
through the turbines at Green Mountain dam because of 
utilization of this water in some other fashion. 

We appreciate the opportunity to make these initial comments and ask 
that our suggestions be incorporated into the proposal which will be noticed 
in the Federal Register. When that proposal is noticed we may have additional 
comments. We would be. glad to meet with you and any other interested par~y 
regarding our comments in a continued effort to have this policy reflect the 
Consolidated Cases stipulations and decrees, as well as Senate Document SO. 
The Northern District at this time opposes any legislative change to Senate 
Document SO or the Consolidated Cases stipulations and decrees. 

-------L~;?? .-
Northern Colorado Water Conservancy 
District 

ccs: Signatories to the Consolidated Cases 
stipulations and decrees 

Grand County Commissioners 
Northwest Colorado Council of Governments 
Board of Directors, Northern Colorado Water 
Conservancy District 
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. · · .. A 9o0d~·pertod of coauel~a Ume waa 

petition for Writ· of Certiorari ~ tbe -FOur 'ciAmttea matter noW .. .,~~­
pendlnq befon tbe Unitecl Statea Supreme Court. I ean elab«8te OD tbl1· 
Uon if anyone deairee to know mere of it. Suffice to aay, that Court will : · ·. · 
p-obably decide on the ~tter very abortly, a a Four Countlea muat bave Wed 
its reaponae by the 16th of October. Yeaterday I received in tbe maH freD 
counael on the other aide their briefs in opposition to the pet1Uon. We will 
have unW Wedneaday ~ a week from tomorrow ~ to ftle any anawer- we de lire aDd 
the matter will then be presented to the Court. My understanding is that they 
will make a deciaion within 3 weeka after they receive the last filing , I miqht 
say about that , you may be interested, that we J:C"&aente<i 3 question• arising out 
of the 4 Counties decision q the first that the decisions threatened the reclamation 
program in Colorado by taking from the United Statea watek' rights which should 
bave been qranted to them, that the decision establlahea a dual standard, which 
'i'fill ftustrate the recl&nat!on ~min that work tbat was .sufficient f~ Four 
Counties to obtain a decree , wa• apparently in&ufficient before the Colorado 
Supreme Court for- this District to obtain a deaee fot tbeae proj~cta t thow;Jh the 
wor-k waa quite simila~r to what bas been recognized by the Cou.rt before to be 
sufficient . Then we went into this other question about wheth0r or not diligence 
waa shown on behalf of the United States by the paasoge ~ or the work leadiDijJ up 
to ~ and the paa&aqe of the Colorado RAver Storage Project Act , .:::onstruot1on of 
Gle n Canyon and other related fac~.lltias anci m&tters of thls na tw-e. ~ only two 
poinU thllt a re ra u erl by counsel on the V"'l.'1ea sid~ tn an a~tempt t o thwart this 



"The Colorado River Waw Conaervatton Diatrlct 
P. 0. Box 282 
Glenwood Sprtnqs ~ CoJorado 81601 

Gentlemen: 

Pursuant to your request~ I am forwarding the following data on 
Reclamation pr.-ojecta with water rtqhts that may be threatened by 
the opinions of the Su~e Court of Colorado in FOUJr CoW)ties 
Water Users Association v. Colorado Rivet Wat.~ Conservation 
Dtmtct, 425 P. 2d 259 and FOU! · Count1,es Water l!JaeG AtsoctatJ.oq 
v. Middl0 P§;-k "vVat@l: Conuryation Dt1tt1.Yt9 425 P. 2d 262. 

Reconnaiszsance reports have been <:o;:npleted on the following projects: 
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"Proie .. ct 

Rabbit Ear 
Troublesome 
We•sele 
Toponaa 

Yellow Jacket 
GraodMeaa 
Battlement Mesa 
Blue8t0De 
Upper GUDDison 
Ba881t 
Dalla• Creek 
Weat Divide 
Do lora• 
San Miguel 
Animae-LaPlata 

Total $ 

Expended 
To D8te 
6/3Q/67 

$ 2Z,128 
19,407 
4,507 

25.768 

71,810 

. · .. ! ._• • :;...~--- . 

538,561 
527,790 
389,563 
356,357 
429,309 

88,758 
686,214 

1,010,497 
891,955 

1, 007' 022 
929,150 

6,855,176 $ 

Estimated 
'total Cost_ 

$ 441846,600 
5.,387,700 
2,488,000 
7.779.000 

10,501,300 

3 6, 325. ooo~~,~ 
36,541,000 
16·, 972,500 

6,818,000 
8,899,000 

17,545,000 
37,687;000 
99,800,000 
46,643,000 
67,815,000 

I 09 1493,000 

484,538,500 

.I 

"The following JX"Ojecta bave been autbodzed for coaatructlOill. The flr8t 
four P~Qject• listed bave been coaatructed, CurecanU, Silt, and Bostwick 
Park are uDder constnacUon aad advance plaDDia; ~puatory ·to conatrucUOD 
is ln progress on Fruitland Mea and Savery-Pot Hook. 

-3-



.· -·.J ~ . 
-~-~ -- ~- - -

. ) 

II 

·• ProJegt 

Collbrt.n 
Florida 
Paonia 
Smith Fork 
CurecaDti 
Sllt 
Boatwtck Park 
Fnitt.land Meea 

;~~y~tHook 
-: , . .. ... -. :r . ....,.. ... ~ ·· ·'· :-

-:•.'!:-Total 
. -: -~ :· .. 

,;£ __ / - ·~~~'t 
'- "-' . 

~ d o ..,,· ~ ·~ 

.. . .. ::.- ~ ,• .. 
._, .. -·. - ... : . . •" 

... .·;,.t.·~- :: . .. ~~ ;\ c.~;-::.f'i .. !f'*\~. r .. "- •• 

$ 

• 

Expend! ture 
To 6,(30/67 

15,955,376 $ 
11 t 096, 866 
7,557,389 
4,455,13 0 

68,024,736 
7,089,041 
1 ,190, 027 

347,140 
. ~~l.l§l 

: 
-~;. .. . :' .. :·-~::.. : ... 

11 'f 5-46,· 856 

_ .... ~ncerely youn, 

/a/ G. G. Staum 

' ·: ot&l 
Estimated Cost 

15.955,316 
11,144 , 287 
8,097,377 
.. , 622,728 

97,950,000 
7, 657,120. 
5,650,000 

28,i04,000 

.··.• 

Aaatatant Coaam!•aioMr .. 
-""' . -~ . :.A:~-:: .. ,;:<:· ~s.-~"1':: ~': , ;;:ir.:~;~!J[\--~:;- · 

'$ • :~~. • • • • • 

,. 

U ibei-e are any que.Uou uout the UtigaUon, I would be glad 
anawer them. Aa to wbat the U. s. 8uJnllle Court ia gol~~g to do, I caD~ 
aay. ~· ;-; 

A decree baa been entered by Jud9e Luby in Water Dtatrict No. 53 
aod a copy thereof bas been delivered to Mr. Smith. The District obtaiDecl 
decrees for a laTqer Azure Reservoir~ the Gore PO'Wel' Conduit, \the Burna Pruject, 
part of the Toponas ProJect ~ and part of the Flattops. 

Water Dlatrtct No. 37 baa been opened and the District baa fUed 
statement• of claim for the Y\blcott Reservoir, the Wolcott Pump!ng Pipeline, 
the Hat Creek Feeder Canal aid the Nolen Creek Feeder Canal. Proof will be 
offered on December 22, 1 9 67 • 

H. A. Nottingham & Sona. t !nc. q a raDCbiJlA'l enterpdae o n Eagle Rlv• ~ 
filed a suit to cbanqe the poiuta of diversion fcx some 12 • 2 8 cubic :feet of water 
per aecond of time from ttibutartu of the Eagle Rlvec to Eagle River itself. Mr. 
Smith and I felt that under the Edwar.da and U'on Mountain contracts the Diatrict 
waa bound to object if the cbanqe might injure junior apJX"opdators. Since the 
tributaries were abort supply atteema ~~ the burden of the cbanqe would fall on 
Eagle River unlewa conditions wee! imposed. The Court allowed ? • 28 cfa to be 
changed subject to vl!.rtous c onditions which limit the amount divertable uncles: 
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tile chan!iJe to iliat p;'Cduced by ll1o tr1butllry i;rom which the change was made. 

Mr. Sm.Uh and i have met several times with representative a of the 
Grand Valley ditches and Re9ion 4 1 Bureau of Recl~mation with regard to Green 
Mountain Reservoir. and the necessity for checking at the Orchard MeA Power 
Plant. the first ~lem relates to a division of the water in 1torage carried 
over each year between the comJ)enAtCIY pool and the power-lnigation pool. 
ao that we will not end up eacb aping after poww releaaea all winter with oaly 

... water ~ to the North8m.Colorado compenaatory pool in atoraqe • .--
7.j::Y&ar. ' .· - ~i c)dd ~-·. :aa''f .. earuer/the ~if·.-. ~· . i'~l:::..;:-!"~'#c~~; 

"?*~~- ,_ ., •' ~~·~···-~~~~;~~~-~~· 
· . ... ~ .. :.·· cbeaM~mt&Jlo. 

~4uall~'t'.CI&&IIIJ ....... Q-14 to Ita dl1~ertiiOD· 
1, 733,.,cUact.aeooDd.feet. It water .on 
draft tubea.,aoma eight feet, ~Dg nbatalltially tbek emcte:DCY 
aDd pumpmg capahWUea. 

When the now of the Colorado at the Cameo guage falls to about 
2,231, tbe State EngiDHr baa, 1n the past, required the cbeck to reduce the 
demand on the river and to avoid then shutting dOWD the tranamountatn cit,_.. 
aiona. 'lbe eu.ct ia to deny to the power right owu.a the full power rtgbta. 
Tbta yeu, however-, as aoon •• the cheek waa atuted, Mr. Finley, the dlvi­
aion eoglDeer, abut off the tranamountatn cUveraiona. It is the desire of the 
lower valley ownera of the pow• rights to avoid checking until, as a matter 
of comity between themaelvea, the river now, without iDterference from trana­
mounta in diversions interfena with irrigation. Then checking, if they deatn 
to forego the power right, will ~de better and man efflcient irrigation use 
with water' available in the lower valley. The District should, in my optnlon, 
gtV. tbem every aid 1n thla eadeavor-. nua will be one matta which w1l1 be 
diacuaaed at the Western Miaaourt Baain Operating Plan Conference with tbe 
vartoua parties involved. That meeting is pcesently &e"L foe October 26, 1967 
at the Bureau of Reclamation offices in Denv• and I anticipate that Reqion 4 
and ReQion 7 re~sentativea , people from Denver ~ Colo&' ado Spring•• etc. will 
be present and we can try to get thia part of the matter resolved. 
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Additional discuaaion• of both problema~' as well as the need for the 
aervtces of a hydrograph to aid tbe Dtvialon Engtnew in thta Im9aUon Division. 
Will be continued at the meaUng of the lntereatecl parUes on October Z&, 1967 ln 
Denver. 

A claJm wa• fllecllD Water Diltdet No. 40, aJMl ~~ ba• beeD aft--' 
tb•eor&, far the Bunt81D8D CIDIIl and the Wen Divide funnel, part of the Well 
Divide PloJect. I don't kDOW wbea a clecrM wdl be .-..cl. 

!be Colorado Watw CoDgNaa •pon8GNCI a trip to Glen Canyon 1D an 
aU..pt to acqaalDt member• of tbe State 18G181ature wltb tbe Colorado RI.­
Starage Project aDd PuUclpatlDg Plojec:a. '1'hla D18tdet paid put of the a­
pea ... 1be trtp wa• cll'lided lllto two poups, oae from Yoaday to Wedne8day, 
aDd tbe 01Mr' from Wedae8day to Pdday. Your Preaclent. Mr. Blown, aDd I 
attended on bebalf of the D18tdct with the eecoad group. I penoaally feel the 
trip aad tour to bave been a great ncce••. I might add at tbls point that I wa• 
rather ... sec~, not at the mtaiafarmaUoa, but at the lack of lDf01111at1oa wldch 
ee8hnl dope Seaator• and a...-.. Dtattv•• bave 1D tbla ow.- all problem of tbe 
Colorado River, tboucJb they ID part are dependent upon it. For an example, Mr. 
Keith Slag•, wbo 11, •• I UDdei'RinclltR in the Roue of Re~W•••Dtatlve• aDd 
Cbairmaa of the Natural Re10urcea Committee, had beea IDfonaed by eomecme 
tbat appuelltly believed tbat thaN t• no call far waw from the weaem dope 
to tbe ••tem •lope at tb1• time. So I bundled him up one of Mro Smith's c:bart• 
ahowiDQ 1M various points of tran811louataln dlv•alona. tbelr total dlvenions 
ovar here, a a well a1 their annuel averages and malled 1t to blm. hoptnv it would 
enlivht•n him 8CIIlewbat oo th1• problem. 
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I 

Additions! discuaaiona of both problema / aa well as the need for the 
aervtcea of a hydrogn!pb to aid the Dlviaion Engfne• in thla trrt;ation Division. 
will be continued at the meeting of the tnterea~ partiea on October' 26., 1967 ln 
Denver. j 

A claim wae WecllD Waw District No. 40, ancl ~~baa been off.­
tb•eOD• for the Huntaman C.Dillaad tbe West Divide faannal, put of tbe We.C 
Divide Prolect. I don•t kDaw wbea a dec:rH wlll be .-..d. ··· 

·-- ·- ... ·.. . . .. .. . . .. . -·· I - ·· ·. . ... · · ·~·:. -

:Jf.F.Jra:..e.ooclldaDCe wltlk:.tl .. ·lkmd~• ·dJrllictllOI·--~~~ ..... ·r · .. · 

tiOD aiid• are we-acilMSraeRiiii•~--~-arii.-.H.» •are~:au• .,,_,,_..,.._ ....... 
tranw.N••iita·dlventoli III'CiiJit•••,•· tbrj-{ fUteitdJOf beiD; .. WW!D; tbll1t:=-•a•.m 
Colaaado UH our water, develop a atUtude about lt. 

!be Colorado Wat.r' Coogree aponaond a trlp to Glen Conyon in an 
attempt to acqua1Dt membera of tbe ~,~ legtalatura with tbe Coloraclo River 
Storage Project aad ParUcipaUDv Prol • tbia Dlatrtct paid put of the a-
peue. the trip waa divided tnto groupa, one from Mooday to Wedne8day, 
aDd tbe otMr trc.D Wedneaday to • Your .-r.udent. Mr. Blown, aDd I 
atteDded on bebalf of the Dlat:rict the aecoad group. I penoDillly feel the 
trip aDd tour' to have been a great • I miGht add at thia point that I waa 
ratbel' .... eel, not at the , but at the lack of information wbk:h 
eaata'll alope Senatora and bavein tbia over all problem of the 
Colorado Rlvw, tbou;h they 1D put dependeat upon it. Foe an example, Mr. 
Ieith Slag•, wbo 11, •• I It, 1n the Roue of Repre•emattve• aDd 
ChalnaaD of the Natural Re.aurcea , bad been IDformed by aomecme 
tbat appanlltly belleved that thae no call for' waw from the we.tem alope 
to tbe M.urD alope at thta time. r bundled him up one of Mro Smith' a charta 
showing the vartous polnta at dlv•alona, their total d1ventona 
over ben, •• well a a their. anmMtl and maUed tt to hlm. hopin; it would 
enllqhten him acmewbat on th1a wvu~a111 

I 
I 
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The ease !nvolvtng the Me~opoll~n Sews Distri=t at Aspen over 
the respective ngbts of this District en~ the sewer ci18trict to use the area 
of the proposed Paepcke Reservoir for a rea81'V0ir ao far as the District 11 
concemed, or for a aewaga cUaposal plant, was ag;reed in part, and taken 
under advisement by the Court. The question last P'BI&ntecl ls wheth• lt Ia 
necessary that the sew• plant he located eo •• to destroy its avaOablllty •• 
a reHIVGlr ldte. Mr. Delenev ·may wiab to ealarve on some pha•e• of tbla 
npart. 

. r . . 

D/b 

_ ... ·-· 

Counsel f« the Colorado Rlvar 
Wat81' Couervatton Dlatrlct 

P.o. Dlaw• 790 
Glenwood 8pr!D;a, Colorado 

~-~. .. 
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IN Tal UHt~IO STATES C%S?R%C~ CO~~ 

.. 
FOR TH8 DI.STJllCT or COLORADO 

C1vL1 Ac~1on No•· 2782 1 SOl' •nd 5011 

az APPLICA,ION Of CITY ANO COO~fY 
Ot DENVIR, AC!IHO IY ~~ THROUGH 
IT3 DOARD or WA~~A CO~SSION2RS 
WITH ~SPBCT !0 %~S NA~R RtGHTS 
IN TH& ILUZ aJVIa ANO trs 
~RtiUTARIIS IN SUMMIT OOUN~r, 
COLORADO 

'~~v 
:Z/ 

FILED 
UN'ht tTAfl. OtlftiiQ' ~ 

.IHYii. COLO&aDO 

FEB 128 
JAMQ R. MANUtAKER 

CLERK "" . 

on Novemb•~ 2, 1989, motion• to &lter 0~ &mend the Kemo~&ndum Opinion and 

Order entered ~r th11 court on OCtober 23, lt89 we~e file~ by 1) the city And·. 

County of Denver &nd by 2) the united 4tat*a ot America, Colo~aao Vater Con•ar­

vat1an District, an~ Mor~hern colu~ado Note~ Con•o~vancy Di•triet. Notice wat 
I 
I 

01Ven tc &11 p&:t18S p~esen~ly involved in th1• litigation, an4 on January 19~ 

· 1970, oral a~gument waa heard ~1 tha ~ourt• Afe•r full conaide~ation of the 

mat;er• pteaented, tho GOU~t 'entors thA lollowino ~ended Memorandum OplnioR 

&&nd Orde~• 

AMENDED MEMORANDUM OPINIO~ AND ORDSR 

ARRAJ, Dlatrict Judqe 

ror over foc-ty yearj, this litigation haa been on the docket of thi~ court, 

and, aa this coure hat obaerved, • it will 1.1.j(aly ~aauain he~:a •o lew; ae t.he 

continental D1vi4e partitions Co1o~aao into w~•t•~n And o~a~o~n WAter•heds." 
. 

Un 1 t:Gd S~atea of Nne rica v. Norths;rn Colortdo Watpr Con•Aryaoey O.l.s.t .•. , 

consolidated e1v11 action no•· 2782, SOlG 4n~ 5017, Momorandum Opinion and Orde~, . 
at 2•3 (0. Colo. Nov. 2, 1t77) (~19?? Opinion•). Th• pr•sent dla,ut• between 

the partltl concerns application• ~Y the Denver Water Boa~d, on behalf of the 

C~ty an~ county of Denvo~ c-cen~•r•), fnr chanqef ot water ~l.ghtt and exch&n;es 

ot watv~. 



~ 

~ 

~ 

This caatte~ is baS:ad the g~c on cwo asct:ion• of ~ha Uni.1:ad St:i'l~ASJ o: 

Merica. (·~he oc.ovarnzant•) under cn1.e acnu:~ • • c:on~inuinr;r ~u~lBdicti.on i.n ~n.in: 

s~attl of M!Ii£• y, Northern gptgractg tgft;ar Csmttryansv Pitt. 1 cLv l.l 4C~i.on not 

~782, 5016 and 5011, 1'1n•l Judgment, final Dec'"•• and Stipul&~iana (D. colo. Oct 

11; 1955) ("Blue Rivor Docraa•), ;gs!i.ficd •i 43 u.s.c. S 620j (1982). 'rna e1.9_ 

i• a moc.ioA !or •Wllllazy judQI\ant, ·or, in the aLtamative, for e11sm1111a.l., c 
De~~·~·g application fgr a chanqa of wat•~ ~igbt, ror approval of a plan tJ 

augmentation and replaceawant and fo, an ameneltDant: t.o thd Blue RJ..vc:: Dec:~:' 

t•change Application")• Contan41nq taat applicanc• fo~ ~nangoa in wa~e~ ~i~ht 

must own those water riqhtl ana that Denver ha• no ~igh~, ~i:loor lnt~re~t i 

the wate: ri;bt that i~ •aek• to chan9e, the GoY•~~nc .aintai~• that there a1 

no 9enulna 1saues af m•~erLal faa~ ~o be daeided by ~ha cou:t and that ~t : 

ent1tleo ~o judgmen~ at law. Altarn&tlv•ly. the Government elaims that th: 
I 

court lagka ~u~1adic~1on because the Cbanqe ApplLcation doe• nat preaant a c&1 

oc ccnt~ova~ey under ~~lela III of ~Da u.s. Conatitu~1an. 
Tha eoeond ls a mQtion to dismiss Denver' • application 1:0 contlr.n ca 

~pp~ova ~iqhtA of replace=ent and exchange under the Blue ~iver Dacre• an~ 

c~anq'f 1J&te:t ri.ohts ( •zxcnanqe Appllcatioft•). The Government contends tha~ th 

e~urt lacks iurisdiction because ganver•s SXChanga Application does r.ot p~o•Q 

a case or controverey uftda~ A%tLcle III at tn$ u.s. CoDD~1~u~ion. 

Denver filed its Ct\anga and Exchanqe Appli~at1ona 1n thi1 cou~~. It al 

filea reLated appl1ca~Lons in the Diac:ic~ cou#t, water Olvision No. 5, Stc 

ot ColoradO.' 1n ~he Wate' court, tho change Appllcaticn waa ;ivan Ca•e r 

87~~3751 tha Bxchan~ ~pplica~ion v&a givon ~·• Ho. 81CW378. 

The applioa~ion ~ela~•~ ~o the ChAAqo Applic~tion (B7CW375) sou• 
the Water court 'I approval ot a cnange uf wa'te~ righ~ :a.nc:l plan for auc;men-:atic 
Cna.n'iJe Application S Ill. 1 a~ a, The appl.J.aa.~ion r•latec! t:o ~he Excha. 
Application (87CWJ7S) reque~~~d that the Wa~e~ cou:~ apprnvo a chan~e of wa 
rights to epec1ty tnat the water rL9h~a could b• uaed by axchar.;e for mun1cL 
usa within tna uenver M~t~opolita~ ~roa. Exehan9D Application § 10, at 11. 
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Humerou• pa~1•• bav• joined ln one o~ ~oth of tho OoverAm•nt•a motion•. 

~ Trans Mounf.41n Hfda;o CO'"fOa:&tion .ancl Summit County have ~ o ln•d anl y in th• 

Oovernmen~·· .otion lo~ au~&rf judqmont, or, in the alt•~natlve, to d1smitl the 

( 
~ 

~ 

Chan9• J.pp11cat.J.on. Thea followlnq have joined in both of th• Government • • 

motion•• Avon Met.coopo11tan Dl.stric:t, Ar:tcwhead at Vail, Ba•alt Water Con1ervaney 

Ol•trict, Srackeftridge Ski Area, Citlzena tor the Protectlon Of Middle park 

W£ter, Coppa~ Mountain Water and Sanitation D11trict, coppet Mountain, tncu~­

PQr&ttd, Exxon Corporation, Hydrowea~, Xoppeta company, MoD11 Corpoc4~Lon, Hain 

Ilk Corporation &nd Upper Eagle A•g1ona1 Water A~~ho~1tr1 Je~ll A. Oaniol~o~, 

Colorado State Engineer, Ot1yn sell, D1vla1on ~ng1neer for N~tar D1vlaion No.-

5 and the Colocado State U1v1a1on ot Wlldl1te, th~o~gh the Coloa:ado Ateor.ney 

Gener&LI the Towns ot eaa&1~, co11b~an, DoDo~e, Eaglo, cyp•uM, Palisade, and 

the City of R1fle, Ha~land Adam•, Ad~s Raftcb Homaownert• Association, ~~1 Creek 

Development cotporat1an, Don~ld ?atton and the Diane H. Smith Truat. The Town 

of r~lsco, Union Oil Company of California and Mount Powell ·Ranch Partner•hip 

jo i.l\ in bo\h of tb• Cove~f\ft\Ont • a motions, qualJ.tylnq their support lor: the caot ion 

to dLom1ea tho lxchanqa )pplication by urging dlamiasal without preju~1ce. Tr.e 

Colora~o Water consarvatlon Board ~oins both of the Govarnment•e motions as to 

th• ea•e or controveray 1aaue that hae bean raiaed concern1n9 cha application 

nr C.R.S. S 37-92•305(3) (1974). 

r. GOVZlUIMIHT'I MtniOK roR SU'IQ(Alt JUDGKEN~ As ~ ounK • • cJ!ANcz J\PPLteA'!totl 
(Citl Ho, 87CH315) 

Denver•a Chan9e Application ~aquests that thi• cou:t amend tho BluA River 

Decree to incorporate a chanqa ot wate~ rl9ht •n4 plan lo~ au~•ntaticn a~d 
t 

replacem•nt. Chanqe Appl1cAtiun s Itt, A~ a. r1rat, lt p~opose1 to chanqa 

atorage riqh~s to the 154,645 ac~• foo~ of water ln Green Mountain Reeervol: t~ 

Dillon R•••rvoic ae an altorna~o plaee of sto~aqe, 14· S I.C, at 2, and to pump 

J 
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~. 

and/o~ exchanqa wate: to Dillen RQaervoir an~/Cr aobe~s Tunnel, ~· s i.e.!, 

at 2-J. SQCOJ1Q, it p~opoee• & plan tor: &U91Hilt&e1.on and z:aplacaman~ in which 

a re••~o1~ o~ comb1nat1Qn gl roso~voi~•• •• •ar be auit&blo ~o ~epl~c· 
tha tunct1on8 at G~uan Mauntoin ao•e~vo~ ~ndew ~ne BLuo Rivo~ Dec~e• •n• 
sa ••t forth in senate Documen' so, will ~ aan•tructed 4nd available f~. 
~ale&De of wato~ to ena~9 c~~ no inj~~ oc~• to othe~ wa~er userg b: 
vi~t\le cf t:h.G ahanqD in wa~a.r ri.ghi: &Wl1N tot: herein of the GrAar 
Mgun~aln Roae~vgi~ 1935 a~o~ag• prLo~Lty. 

~· S tt. at !. The ~\a~ p~opo••• te add aa an alt•~nate place of use all araa 

Na~ed ar i:o be served by tna Cenve~ HuniQipal Wa~•~ Worka system. ineludin 

storage, either directly or by exchanqe, in lix exia~ing resQrvoirs• and o~ 

unconstructad resetvair~ on colorado•• Eastern Slope. ~. S I.e.~, at J-4. T 

these ends, tne Chanqa Application requoata ~enc to tna Slue ~iver uee:e 

to incorporate its p2:opaaed chanqa o~ water r1gh~ ane1 plsn ta:- aut;man,;a~J.an can 

replacemane. lA· 5 '11, a~ e. A• 1~ cantunda in & u~1M~ ~lled wi~b th~~ ~ou~~ 

i ncenver seeks tn• haad uf th$ line pz=1v1l•q• •• against. all otho~a, lnoludir. 

~udgmon~ and Hoticn eo DismisB. eonsollda~ad oivil action nos. 2282, 3016 ar 

5011, at 44~ (D. colo. filed June 13, 1988) (•Denver's Respanse 8rLef"). 

Tha aove~n=ent (and partLaa 1oininq ita ~tion for swmmary jud~ant, c 

in the altacnative, for dLamissal of Denvet•s cnanqe Application) co~tends th' 

Denver oannot: change r igh.ta to water J.t doe• not own. It. clal.:na that tha cc\:rt · 

c:hanqinCJ of water rights or qranting of conditional wal:er ::t.gbt.s to Denver wou! 

conatituta a conv•yance, which only Conqreea hal ~h• power to eftecc undec ~! 

Prope~y Clau•e OC tn• U.S. COR8Ci~U~Lon, g.s. cana~., ~~· IV, t l, ~l. : . . 

These include Cheeeman, !laven Mile canon, Mar•ton, Antero, cna.ttJ.e: 
and Stroncia Sprinqa Ratervoira, 

~ TwO rarka l$8ervoir is an un~onatru~~•d reservoir co ~e locate~ · 
the south Pla~ca River in Jefferson and oou;las counties. 

4 



Cov•~nm•n~, the court c&nAo~ gt>ar\t: Donver' • r•'l'l••t:. In addU: Lon, th-. Cova~nmer\t 

~ ••••rttl t:hAt the funetlcna of or•el\ Mountain 1\eeervola:o a:e P"tlcrlbed by conqress 

and may not be chan<Jtd without Cono~••aional approval. lU 43 u.s.c. 5 J90b(d). • 

Pinally, the Government cl&ima that abaent ownership of the right• lt seeks to 

chan9e, Denver laclcs atandinq. 'Since there are no gen~1ne 1ssuee of material 

fact and the Government La entJ.tlecl to judgment &I a matte~ oc law, en• 

Covernm•nt arvuea that autr.mary jud91ftant lh0'-1lC1 be enteracl in i,ts favur and t.h•t 

Denver • 1 change appl1C&~J.on should be cl1smi•••d• "l.te'n .. tl.voly, 1: elaitns th4t 

~ 

~ 

Denver·• ~h&nge App11c&~LoR •hould b• ~Lam1••ed ~•cauae l~ doe• no~ p~••ont a 

~4ae OC GOB~~ove~IY• 

. In ~••ionaa, Donve~ cl&ime t:hat it •••k• ·to hava thil court moc:ti!y an 

OMlo~Ln9 uat•~ right that ha• alre~dy baan decreed. Undar Cenve~•s vi~~, tht 
i 

Chan9e Applicat1o~ ~•~lras dete~1nat1on of threshold queetlon• of fact 

eoneernln9 manifeetat104S Of it8 intent to &pproprlate and 1ta OVItt aet1 Of 

appropriation, liQ llk•Blfle Hater co. y. Templeton, 173 Colo. 438, 484 P.2d 

1211, 1214-15 (1971) 1 and the non-ex1stence of injury to vested watar r19nts ot 

conditional water rights, Ill c.R.s. s 37-92•305. 

Before turning to the rr.erits of the Governmene •a mol:S.cn, I tuuat. &cldcoas 

t~ preliminary issuaa. T~e fitlt involves a determ1natLcn ol the type o! riqh~ 

Oanvet •eeks. The 1econd concerns an 1eeue or ~ta~uto~y 1nterp~etAtic~. 

A. 

Denve" •••~ctt ln it• ~••pcnee BrLof -hat 1t seoks a conditional Wlter 

r1ght. Denver•• aeapo~·~ Btlof at'2, 6. lt• applLeatlon, howavar, prav• for 

4n aroendm•n~ to the 8luo Rivo~ D•~~~o to "i~ecrpo~ate the ~nga of water right 

-----------····--·-
• The Covernment asaer~1 tha~ the mud1t1.(;atLon p~opooed by Oonv•r would 

require m&'o~ operational Change• and th4~ tho•• chan9eo h4~• not bean appc~v~d 
~y Congra11 11 requirt4 Dy ~h• atatute. 

s 



ano plan tar aYgDA~ntatJ.t.~al and ••plac-nt ~c;ht: ~e#aJ.n." Chan9• Appl.J.c:«'i.~~ 

·~"' S III, a~ 8 (.mpbaaia addad), Kowhae• in that application does Denv•~ mafttL~ 

i;hat 1~ aaU. & condLc1onal wa~a!!' ~l.;h~. 1 
1.• t:h• Cav•rftJDIUlt. polnt1 out:. t~ 

pu~rta4 a~p~iation daacrib•d Ln tba C~ Application ia a watar riOj 
already clacriNKI a})aolutely to a~een Mountain Reaervoit il'\ the Blue River Deere:·~ 

.f 

~hatafore, Denver•• application cannot ~ fo~ a condition&1 watar right. .·1 :,_, 
of.J, 

·.~ 

a. 
unctar COlorado Law, •owner•hl.P 111 a cond.1~1on p'C'acadant to th~ ~ l.qht o 

a petitioner aee~109 'tO c:nanga ~be PQl.nt ul d.Lvo&lion of a wm:•J: ~:L9ht~. 

Stanea;o y. rr1Bo~, 146 Colo. 468, 362 P.24 400, 401 (1961). iaR Hsnnan v 

Hiqb t.int Can&t C 1\SUI9FY9il s;p., 145 Cetlc. 1,9, 360 P.2d 417, 4? 

(1961). 
I .._ 

tn S!:anoat;o and Hanngn, the Colorado Suprema cau~t inta~retetd t 

oa~lio~ vo~aion o! ~he •~·~u~ory pravlalon a~ i••u• he~•· The earlier veri~ 

p~ovlded, in pertinent pa%tl 

Any awn•r or glatmant of a d.ecreed water riqnt, dea.L:I.ng' to secure ~ 
whole ot in part tha modifi~atian of hie dec~ea by changing the point < 

d.ivaraion of ditc:hea or other 1truc1:uree f~r cU.vertinq wa~er or ~y chanqi1 
t;ha location of ra•arvo.Lrs or ether. atruc:turaa fot' et:orinq watet m, 
present:. to the court which qave the adjudication decree a pet~otl.on 
writinq for such chanqa • • • • 

c.R.s. S 147-9-22 (1953) (emphaal.a addeG). .tn 1969, ~he lag1sla~ure chc1ng 

slightly the language at the ata~ute. &e~1gn 37•92-302(1)(a) (Supp. 1988) n 

provid••• in per~inan~ p~: 

eny persgn who d•airee A dote~i~&tion of a wa~ar ri9h~ o~ a condition 
water rJ.;h-c;. an~ t.h• &B\QUn~ ~d pr1o~1i;y ~haarooi, l.nc:luding a d•ta&-min~ot.l 
~ha~ a ~gnditi~nal wa~•~ :i9h~ haa bovomo a wat•~ ~lght by r•••nn of t 
cgmple~i.on o~ i:ba :ippzoop:i.a~J.on, a determination with raapect to a char. 
cf o "'&t:aar 2:.i.ght., approval of a plan tor augmantaticn, quadrenniAl fi.ndl 

A conditional wa~ar ~19nt 18 ·a r1;n~ to parfect a w•t•~ tLqnt w~ 
a eertain priority upcn ~ne completi.an with ~:eaaon.a.ble dLl.iq•n=• of ' 
appropri&t:1.on upon wn1cb euch water right ia to b• ba•ad." o.a.s. s l?-93·103 
( 1'374). A change ot waea:z; :z;lqh~ la •a c:han9• J.c t:he t.ypo, pl.:Leto, ar t.i.ma cf u· 
a chanqe 1n ~ha poin~ a! diveraio~, • • • a ch~v• ~n cha placo of atoraqe 
••• or 5ny ~ombinatic~ of auch ohangoa." c.R.S. S 31-92-103(5) (1914). 

' 
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·ot re&IOft4ble dil1qence, approval of & propo1ad o~ ex11eLnq exchan9e ot 
vat•~ unde~ l7•80•120 o~ 37-Sl-104, o~ approval to u1e watt: outaide the 
lt&te purauant to ttction J?-81•101 ••• •hall t1la w1th the water clerk 
in qua4~plloltl a ve~Lfied appLication 1etcin9 fo~th facti 1upportLng ~he 
r~11n9 IOU9ht, & copy ot which lhl11 ~ eent by the w&t•~ clerk co ~na 
ttate tft91A••r an~ tna d1v1•ion engin .. ~. 

(emph&l11.&ddld). 

oenva~: U"9e1 • li.tet=&l ~:esdiACJ of th• •~a~u~•· lt ~ooo~~· tha~ Ln ct\angl.nq 

the l&nguaga ln 1,0,, the legla1atu~o b~oadoned th• cl••• of liti9ante wnn e~utd 

••ou~~ Medil1o&t1on• of wate~ ~ighta ~ocro••· In ahort, Danvar auooests that 

owneJ:Ihip c! a w&~e~ ¥1ght 1• no longo~ a eonditioft p~Acadent to the riqh: of 

4 potlt1on•c •••kin9 to change the pola~ of diveralon of that wate~ ri9ht. 

Z di•agr••• 

(W)hete a etatu~e would operate unjustly, ot a~aurd consequence• wo~ld 
reault from a literal interpretation of tar~• and vorde usad that wo~Ld 
bt contrary to itt obvious and manifest purposes, the 1nttnt1on of ehe 
tr~ert will prevail ovet 1uch a literal interpretation. 

people v, Siyoll, 547 P.2d 1283, 1288, ;g[t. denled, 429 u.s. 886 (1,76). §!A 

2A H. Singer, Sytbttllnd statu$ory cgnstrvgtioQ s 46.07, at 110 (4th ed. 1?84) 

tMAttho~gh m•ny expressions favor1ng 11ter~l lnt•rpr•~&t1one may be found in cho 

caaea, 1t 11 Clear that 1f • • • such lnterp~etat1oR lead• to &baurd roaults, 

the wor41 ot the atatut• will be modified to agree with tho intention of the 

le9Lelatur~.·J (lootr.o~• cmittad). l~ addition, the Ceneral ~seembly'e cwr. 

canYnl to~ tt&tut.oz:y con:at~uctLon dlreet: that c:ourtl, 1n construinq statu;es, 

p~••~~• tha~ -~ 'uat and ~eaaonable raault 11 intended ••• · .ft C.R.s. 2·4-

201(1)(~) (1980). ln conetra•t, tha absurdity of tha meaning that Denver ur~es 

ia m~ni!eec. If thi• cou~t, alttin; aa it ia •• & colorado vater court, adopted . 
• I 

D•~ve~'l interpretation, anyone ~ft the street would be able to pet1t1on tne 

court to ehartge acmeont else •• water tighte. Hannon and ttoneato state<i the la~. 

they have not been o~errulad since. Moreover, •1e9111at1ve 1n&ct1on tullow1nq 

contemporaneoua and practic~l 1nttrpretat1on 11 tv1dencu that tho legial~turo 

intends to adopt auch an 1nt•rp~et&t1on.• ZA Sutherltnd Atatvtorr Conmtru~tl?n. 

1 
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wL..'' LJ' • \lUll 0-11 

Sl!.2E&r S 49 .10, at 401 (footru:!lt:a oaittacl). Th• colc~ac:!o supr-.e court haa not& 

[blac:au.u the l~ialatu:.:a haa at aeveral tltae1 aince [the Colorado aupre~ 
court dac:ided a ~••• conae~ing tbe UftJ..fe= R•c::i.Foc:a.l Enfo~camant t 
suppo" Act J witbou~ llUndin9 tbe atatute, we aeem the aonst"vc;~1.on wns.c 
we nava placed Oft tb• •ca~ute ~o hav• approval o~ ~ha people and to ha~ 
be~ama a part or ene law ot chi• •t•~•· 

Nye v. Dlwt;. Ct. 1 168 Qolo. 21'7 1 4SO P.2c! 649, 671 (1960). In light c 

l&918l&t1V8 inaction 1n the oi9h~ Y•~a a"•• Stapgatq and ~annon, the chaot! 

resulc u:ged by Da~vo~ ~a~ld no~ have beea che one in~endad by the le~ia\a~ur, 

thu z;evJ.ead •1iat\lte abo\llcl be .-eacl 1.1.\ light of tho .. caua.. Therafore, I he. 

tbat ownecahip of water ~L9h~a l• •~Lll a co~ition Drtcadent to the right c 

a pa~iticne~ •eekin~ ta cban;e tho•• ~ightl un4e~ c.a.s. S 31~92·302(l)(a). 

I c. 
Rule 56(c), red. R. Civ • P., ptcviclal that lumat&ry jUQ91181l1: '"snall I 

renda~ed forthwith if tha pleadinqa, ~•po•1~ioaa, answ•~a to 1n~a~~Q94to~l~: 

and a~issicna on file, together wi-ch the &ttidavit~, it any, abow that the. 

is no genuine issue aa to any lllAtac-1&1 fa;:t and ~a\; t.h• ~ving pazoty i:a onti.~l. 

ta a JUdqment aa a ~~tur o£ law.· ~ Ands;pqn v. LLpqrty Lobby, 411 u.s. 24 

247 (1986); Burnpt~e y. prepgsr tndsosripq. tnc,, 849 r.2d 1277, 1284 (\O~h Ci 

1988). It ia no~ the t#i~l oouc~'• function to weiqh the Qvidance itself, 

make !ind~nga of fac~ o~ ~e dotormina th• truth of the =a~terJ ita function 

to de~e~ina only whathe~ thare !a A ;enuine i11ua for trial. Burngtte, ~ 

849 i.2d at 1284, ;~tlnq &nderson, -., ''' u.s. at 249-SO. A dispute 

qanuina if a reasonable tinder ot fact ~gul4 find for the nonmovin9 party. ~ 

l~, citing Anderaon, ~~ 477 u.s. at 248. 

to this court a caae o~ controversy unda: th• u.s. Cana~~t~tian is ir.~ppo~i 

baciluae this court re~ainu cont;J.nuiu9 ju~ i.acU.c:ti.an of khoao caeea unclear the Bl 
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R1var Deer••· 

Tho Oo••~nm•nt ia nonethel••• entitled to •~a~r ~ud~ont on ~wo 9~ound•· 

F1~a,, Deftve~ dooa not have th• ~lght to potL~ion ~hi• c~u~ to enan9e wA~ar 

~i9h~• Lt do•• ~~t h&ve. San~t• Document No. 80, s. Doc. No. 80, 75t~ ConQ,. 

tat Sa••· (~931), whleh haa the lotca of law. rub. sve. co .••. o{ .. C.olorado, 154 r.2d 

\555, 1561 (10th Ci~. 1985), ~art. denied, 474 u.s. 1081 (1986). Under Senate 

Document 80, Denver hat no right, title cr intaraat in Oreen Mountain Reae:voi~. 

UnLted States v. Ng£tbtrn Qolora42 Htttr eoneer?IQ£Y QlstL, conaoli~ated ci~11 

act1on nos. 2782, 5016 and 5017, Supplemental Judqmene an4 Docree 1 2, at 2 co. 

Colo. ltb. 9, 1978) (~lj78 Decree•JI 1977 Opln1on at 131 ~ 608 r.24 422, 4lt 

(lOth C1r. 1979) (6Q[thtrDJI Vnlted Seatss v• Northern Co\oradq Ha~er conecrv~ncy 

~. con•ol1date~ ~1v11 •~tlon noa. 2792 1 5016 and 5011, doo~oe, s 2, at 2 (D. 
I 

Colo. Ap~. 10, 1964) (•1964 Decree")l nor ie Lt aveA • b•n•flciary ot thot~ 

c1ghte, 1977 Opinion at 14. Ratho~, thq Covar~e~t h~a rlQhta &I trustee to 

eto~e w~-•~ 1ft C~••n Mountain R•••r~ol~. 19?7 OpLnion at 7, ~. Nocthetn, 

IYRD• 608 r. 2d at 430; City 5 county .o.t .... Denver y, Horthgrn co\9ta~o Water 

Coneeryaney Qiat., 130 Colo. 375, 276 P.2d 992, 1013 (1954). Because it is 

wlthout the ri;hte it seeks to change, Denver is not entitled to the rellet Lt 

I requeate. Second, aosent con9ressional approval, 43 u.s.c. S J90D(dJ pron1b~t• 

the ch&nqe of w&tet righte that it seeka. Danver tttkJ to change the anti:~ 

Green Kount&ln water right to a diffar~nt po1ne o~ d1ver•1on, u~u and pl•~• o~ 

uae. This, by any definition, 11 a m&j4r ope~&tional ch~ng• w~ich ~~Y bo ~~do 

• 
only i'upon congressional approval • 

• 43 u.s.c. ~ 390bfd) provides: 

Kod1f1c&t1ona of a resez:vo1t' pJ:"ojeet heretctore authori&ed, aurveye:1. 
planned. or eodstructed to include storage as provide~ 1n eubsect~on (uJ 
of thit aec~ion which would •eriou•ly affect the purposes to~ which the 
project wa1 &uthor1&ed, surveyed, planne4, or cons~rue~ed, or whl~n w~~!~ 
involve lftajor etructural or oparat1onal caangee •haLl ba utado only upon 
tnt approval of con9r••• &I now prov1ded by law. 

' 



aa tg Denv•~ • • Cllan'if• ApplLca~Lon, Chtl only mat•rial taet. l• t.b\l owner an~~ 

of t:ba w&~•z: ad.gh~a l)on-.e_. •oekl ~o GMI\98· :~ 1• well-aai:t.l.od. ~ha.1:. ~hoaca wate·t' 

" '\ 
Since no reaaona.bl, 

. . ~· triar of fact could tind for Denv.x, there i• no ganyiae iaeue of ~ata~i~l fac\ 

to be da~1ded. 'rhaz:efore, eha Government l.a eatitlacl to jud;ant aa a matte. 
'• 

of Law. ~~ juci;awnt •hculd be antered &9&iuat Denvec uncle: Rule 56(c:), Pad 

R. Civ. I. 

Blue ~iva~, Wi111~ ro~k and Fraser River and th•lr ~ributa~L•s in~n Axiatll 
I 

atruoturea aWftad and operated by Den~•~ on the Weatern Slope and ~hence to t: 

Eaatarn Slope by way of tha Robe~t• and Moffat tunnel•. Exchange Applicati· 

S 8, at 10. Denver propc .. • to ~eplace the di••~t•d wat•~ hy ralaa1ing ~at 

fr~ nine uncanstructed ~aaarvoirs on the Wette~ Slope.' ~. s· J.A, at 1-

once it has div•~ed the wate~, Denve~ p~opo•aa to uae it directly or store 

in one or more reaerva1~• on tne soucn PL&e~a River or on 1~s ~r1cu~ar1es, l 

" S J.c, at 6-e, and to axc:h&nge or transfer wata: by l:.ha uaa of Any public; ~'-"''" 

or 1es water· and snba~1tution ot thi• wA~ar aupplie4 o~ ~~ken by Den~•~; l 

7, at a. 

J 
These include una, Redc;lJ.ff, AzuJ:fl 1 GAbJ:iel, Wolcott, Ea.qle-C:ll~r~ 

Rock creeK, Gunsight Pao~ ~l~ aan~h c~aok Re••~oLra • 

• Ei.iht. o~ theao ~eesrvo1~• new axJ.at, 1nc:loqc1.i.nq Chaoa~n, Eleven l 
C:4lnon, Ha~aton, Ant:•~:o, GJ:c::use, 1\e.le~on c~eGk, Chai:fialcl and St.~o11t.ia. St:t; 
Reaervai~a. TWo Fo:ka aoaa~voi~: baa not been co~atruct~. 1ss ~ not4 
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Exchange Application present• no caee or coneroove~•Y· contLdera~lon ut ~h .. 

marltl o~ Denver•• t~cbange ~ppl1cat1on would involve a dete~m1n&~1on, ~equ1~ed 

under c.a.s. S 37~'2•305(3), tha~ ~he p~opoaod axch~n9o would not inj~~• &ny 

o~h•~ ve•~•4 water rL9h~ o~ doo~aad eonditional water rl~ht. The covarnment 

cla1mi ~ha~ ainoe ~•n••~ ha• net r•e•Lvad the r•qui~ad !~aeutive approval for 

th• ••cnang•• Lt ••.oka to effact.uata, a <latermlnation ot the ~eerits ot the 

2xehan9• App11catlon by the cou~~ would n•coaalt&te •pecuLa~ion about tho impact 

of the chanqe of water ~1;hts and exchange of wate: aaaUQinq one or mora of the 

unconstructed replacement rtaarvoi~• &te completed~ ru~ther~ote, 11nce Denver 

1aek1 to change these tunc:tlona th~ough its appl.ic&t1on, ~n11 cour~ • • dec: 1s lu•i · 

on Denver•• Exchange Application would tequ1re 1; to pa11 oA a non-juotlciablo 

pol1t1cal question. F1n&lly, the Gove""''"tnt. ma1nta1n• ~hat •Lnca ~ny aucb 
I 

determ1n&t10R maca by the cou~t would b• 1n ~no na~~#O of an adv1•o~~ oplntoni. 

the 11suance O( which l.• p~ohl.bL~cd by Ac'cloio XX% of ~h• coruat:ltut.lnn, t.ho court 

m~at dlaml•• thi• ca••· 

Denv•~ cl&iMD th~\ thoro it a ease or eo~trove~ay. Thll court 8its as a 

Colo~~do wate# eo~~t1 ttate •ubAtantlva l&w appliea. Denver urqel that Colorado 

law pe~mitt •any pe~ton• to aeok approval of a propoaed or ex1st1nq exchanqe of 

water undar C.R.S. S 37-80-120 o: S 374 83-104. C.R.S. S l7•92-l02(l)(a). It 

AL•c mandatee court approval of an exchange lf. there it no inj~ry to the owna~ 
. . 

ot or petaonl entitled to u•e ~atar undor a va1ted water r19ht or a dvc~w•J 

conditional water rlght. c.a.s. S 37•92-lOS(J). The 1eate cou~t 11 autho~L'e~ 

to impose condition• it finds appropriate to 1naure no 1nju~y o~cyr•· ~ c.a.s 

5 37•92-305(4). 

As nottd, JY.Ra at 8 1 the Gov.:."runant • • Glal.m th&\ Donvo'.t • s enAn-q~ 

Application 4Cel no~ pre•an~ to ~hi•.~our~ • c~•• o~ controversy und•r the U.S. 

Const1tut1on ls Lnappoaite ~oc~u•• th1• eo~tt retaln• ca~t1nu1n9 jurlldl~tion 

ot ~hesu ~a••• und•~ tho Blue ~ivo~ Doeree. 

ll 
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1n ~n• lllu• JU.v•.~t J)eoE"e•, thi.• ceuzt n~ecl ~hat: 

[~)bl• obtLga~ioa &d~a~ely ~e p~avid• water to~ the pria~1t1as on th~ 
Blue R1v•~ and the Colo~ado Ri.a~ anteda~1n~ tb• ~••pec~ive p:ia~ity dates 
of [i:he eltr and COUA1:7' of D•nv•~ and ~h• Cit:y of Caloracto sprin;a), ma.) 
be fulfilled by nplac:.-nt •to.:age ))y ud 0t1 the Bl.'l• River or on tht: 
Nillia.. River, aubja~ G•9erthela•• ta Che eequi~em.nt that the partiel 
provide that the plu• for ~•pl&ceMnt atoa:age w111· f1~•~ nave bear 
approved by the Sac:retuy of t.h• In~e:ioe o~ hi• d••iCJn&ted rapl."asanta.ti.vt 
• • • • The WillE to b9 exeDQDRod lhll~ Rt on hand and in ttocag• wber 
tb• oxgbangw it pcqpolfd. 

Blue River Dec~•• at 33 (emphaaia added). In 1964, thi• c:au~t, in interp~aeLn~ 

the Blue Rivar Dec~ae, ra.aphaai&ad ~hat paeaag•a 

• • • wit.hout p~:ejudice t:o ~he que1t.ion whe~h•r Denver o~ Colorado Spr inQ: 
mAy make axcbant•• c! o~h•# Wa•~•~ft Slope waea~ lor Blua Rlver wate' 01 
the righ~ of any tignatc~L•• to the 1955 •t1pulation to conte1t th' 
exLatanae of •uch ~ight, ~h• ,right. of Denv•~ or Colc~ado Sp~ings t' 
exchange wat:•~ lawfully J.mpaundad on ~ba Wi.lliaJU ro~lc Rivec or Blue River 
a• p~ovldad for ln para;~aph 4(c) of l&id 1955 •t1pulation, il subjec: t: 
the conaant of the s•cratary of the tnta~ior, Tht sec;atary wlll ax 
u,.nreeapntbly withhold bit content; whenever th& following condlt\S!DI gxiat 
rih,•r alia1 , •• The MAtt( to bt exchanged i1 on hand yhen the exenang 
i1 propo•ad. 

1964 Dec~e 1 5.8, at 4 (empha•i• added). 

Denver's Exchange Application must be dilmiaaad fer two reason1. Firat 

Denver has not ~acai·.rad the J:'equiaite pa:misaion tor the exchange from th 

Secretary at the Interior, aa required by the Blue Riv•r an4 1964 Dec~eaa. 

seeond, the Blue River 1964 Decree raquiraa that ~ha water be on hand whl 

the axehanqa is p~oposed, ~his, however, doe• not preclude the secretary· 

app.rcval ot a plan fer exchange if the approval i.a concll.ti.onad upon t.~ 

raquirenuant that the wa.ter be on hand at: tha time of the ac1:ual exchange 

Notwithetanding any Secrata~·a approval of a p~opoaed plan for e~change, su< 

exchange may ao~ ba eaa~eised until such ttm• aa the plan fer •xchange ha1 be' 

approved by the court and nothing ha~ein ahall imply ~hat such exchange w. 
' . 

approved by the court in the Blua Aiver dacree1 tha prcper priority of any su· 

exchange is a matter to be de~a~ined in soma future proceeding in this ~ds 

Furthermore, the approval r•qu~ied af the secretary for such a~~1tiunal ex~han 
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would lt•alf raqulra co~g~aaalon~l approval if a m•jor Op4~&tion&t ch•n~A ot 

Orten Mountain ••••rvolr 11 involved. 43 usc 390b(d). 

Accordingly, 

It IS OaDtRIO th&~ the Covernment•• Hotlon tor Summary Judqmant as to 

Denvet'l Chan~• Appllc&tioa (Di1trict Oou~t, Wate~ D1vla1on No. s, state of 

colorado, C&lt Ho. 87CWJ75) be, and hereoy 1a, G~TID. 

lT IS lOR'tKER OaDZQD that the G~~rwant • • Motion \Q D1s,u1aa Dtttav.tr ·a 

lxubange ttpp11~&C.1on (01at:J:1ct CO\IR1 Wat•t' D1v1a1on tro. 5, Sta~e cf Colorado, 

caae No. 01CHl78) be, an~ he~•~Y 1•, c~~~ED. 
' 

tAaamuoh &a the cou•~ ha• g~an~•d •u=m&ry 'ud~ne aqalnat Danv•r, tha~ 

app11.oa1:l.on La ct1era1••od wlth pre~udtee, Danver •• lxc:han.c;• Appllca~ion l.l 

dlt~l•aed without pra,udice. Each p&rty ahall bea~ h1aJ1tl own coats. 

ENTERED at Denve:. Colorado thil /.?~ day ot february, 1990, nunc pro. 

tunc •• of ootober 23, 1989. 

ar tHE COUR'la 

~· _( a. a__.~i 
Alfred 7 ~ra], Juc.tge 
Un1~ed State• Dia~~Lct Court 
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GRAND VALLEY WATER MANAGEMENT STUDY: 

A CARROT OR A HAMMER'? 

Robert E. Nonnan1 {_I (f't} 

· ABSTRACT 

The 15-Mile Reach of the Colorado River lies between Palisade, Colorado, 
and the confluence of the Colorado and Gunnison Rivers near Grand Junction. 
It is an important habitat for the endangered Colorado squawfish and razorback 
sucker. Recovery of these fish will require nearly optimal habitat conditions. 
Modification of the Government Highline Canal system would facilitate water 
management efficiency and thereby help maintain habitat conditions. Salinity 
control improvements have successfully decreased seepage from the system, 
but are lacking in ways to improve water management capabilities in the canal. 
The Grand Valley Water Users' Association (GVWUA) operates the canal and 
continues historic operation patterns since salinity improvements have not 
included facilities needed to maintain necessary water surface elevations on 
major portions of the canal system. To overcome this it· has been proposed to 
automate the canal, install water surface elevation control structures (check 
structures) and formulate a new water management strategy for the system. 
Through canal system improvements it 1nay be possible for the GVWUA to 
continue to meet its water delivery commitments, and also redirect some water 
to the Grand Valley Power Plant, and, ultimately to the 15-Mile Reach. Side 
channel storage would further help GVWUA meet short-term peak demands 
without increasing river diversions. 

INTRODUCTION 

Central to the "New Reclamation" is water management ~d Reclamation's 
increased emphasis on the environmental effects of our projects. The Grand 
Valley Water Management Study encompasses this entire arena. The study 
wiiJ address a ne·w water management strategy for one of Reclamation's fust 
projects, the operation of some of our reservoirs, and efforts to help with the 
recovery of endangered fish. The study stemmed from Reclamation's partici-

1Planning Team Leader and a member of the Water Acquisition 
Committee of the Recovery Implementation Program for the Endan­
gered Fish Species of the Upper Colorado River Basin, Bureau of 
Reclamation, Grand Junction Projects Office, Grand Junction, 
Colorado. 



pation in the Recovery Implementation Program of the Endangered Fish 
Species of the Upper Colorado River Basin. 

BACKGROUND 

The Recovery Implementation Program 

In the late 1970's, the Fish and Wildlife Service (FWS) detennined that new 
water projects could jeopardize the continued existence of listed endangered 
fish species. This detennination threatened to embroil interested parties in a 
confrontation which was likely to delay progress toward recovery of the listed 
species and create uncertainty for future water resources development. To 
avoid this, an Upper Colorado River Basin Coordinating Committee was 
fonned in 1984 to identify reasonable alternatives that would preserve the 
species while pennitting water resources development to proceed. The 
Committee identified five areas of activities which they felt were needed to 
protect and recover endangered fish species in the Upper Colorado River 
Basin. One of these activities is habitat development and maintenance, of 
which, flow is a crucial element. The Recovery Implementation Program is 
overseen by the Implementation Committee consisting of representatives of 
environmental and water user groups. In January 1988, the Governors of 
Colorado, Utah, and Wyoming; the Administrator of the Western Area Power 
Administration; and the Secretary of the Interior executed a cooperative 
agreement to carry out the activities of the Recovery Implementation Progran1. 

Grand Valley Water Management Study 

The Grand Valley Water Management Study consists of three areas; technical, 
institutional, and legal. Improved system efficiency is only possible with the 
success in all three areas. This paper will not delve into technical and legal 
issues but will look at some institutional issues. The beneficiaries of the 
proposed improvements are the endangered fish with the water users realizing 
some indirect benefits through further system improvements. 

General 

The 15-Mile Reach provides significant in that it is habitat for at least two 
endangered fish species. Flows necessary for recovery have been identified in 
the reach; however, decreed irrigation diversions immediately upstream from 
the reach frequently deplete these flows below recovery thresholds. 

It appears that modification and improvement of the Government Highline 
Canal system will facilitate enhanced water management and provide additional 

.. 
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flows to the 15-Mile Reach. Recent improvements to major portions of the 
canal system, through the Colorado River Salinity Control Program, decrease 
the changes required to implement this proposal. While salinity control 
improvements have successfully reduced seepage from the system, they have 
not addressed canal system water management. Consequently, the GVWUA 
must continue historic operation patterns since salinity improvements have only 
replaced historic facilities and have not addressed water management efficien­
cy. However, it appears with eanal system improvements it would be possible 
for GVWUA to decrease administrative spills and either deliver more water to 
the Grand Valley Power Plant and ultimately to the 15-Mile Reach or when all 
needs are met, divert less water from the river. 

Those familiar with Colorado water law will recognize the legal challenges of 
such a proposal. In general, water no longer needed for beneficial uses within 
a system becomes water of the state and is available to other. water users. To 
benefit the endangered fish, it will be necessary to prevent other users from 
diverting and using any water made available through increased system 
efficiency. Resolution to this challenge is not within the scope of the Grand 
Valley Water Management Study and will not be specifically addressed. 

Location 

The study area is located in the Grand Valley of Mesa County, in west -central 
·Colorado. The communities in the project area are Palisade, Clifton, Grand 
Junction, Fruita, Mack and Lorna. Mesa County's population is approximately 
100,000, with Grand Junction being the largest urban center. Agribusiness 
generates $39 to $51 million annually within the county with peaches, apples, 
pears, cherries, hay, feed grain and onions as major crops. Grand Junction 
has an official elevation of 4586 feet (1398 meters). 

The Grand Val1ey Project (Refer to Fig. 1) 

Located in the Grand Valley, the Federally owned Grand Valley Project serves 
two active divisions: the Garfield Gravity Division, operated and maintained 
by the GVWUA under contract with the United States; and the Orchard Mesa 
Division, operated by the Orchard Mesa Irrigation District. Water is diverted 
from the Colorado River into the Government Highline Canal at the Grand 
Valley Diversion Dam, about 8 miles (mi.) (12.9 kilometers (km)) upstream 
from Palisade, Colorado. Although not part of the Grand Valley Project, 
water for Mesa County and Palisade Irrigation Districts is also diverted at the 
dam. The Garfield Gravity Division includes the Grand Valley Diversion Dam 
and the Government Highline Canal and lateral system. The Orchard Mesa 
Division includes the Colorado River siphon, the Orchard Mesa Power 
Canal, the Grand Valley Power Plant, the Orchard Mesa Pumping Plant and the 
Orchard Mesa Canal system. 
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The Orchard Mesa Division: The Orchard Mesa Irrigation District (OMID) 
operates and maintains the irrigation facilities in the Orchard Mesa Division 
delivering water to approximately 4, 800 water users. The irrigated acreage of 
the OMID is approximately 6,900 acres (ac) (2790 hectares {ha)). The 
Orchard Mesa Division is located on the south side of the Colorado River. 
Water for the Orchard Mesa Division is diverted through the Grand Valley 
Diversion Dam and is conveyed through the Government Highline Canal up to 
the bifurcation at the inlets of Tunnel No. 3 and the Colorado River siphon. 
At the bifurcation, the water destined for the Orchard Mesa Division goes 
through the Colorado River siphon to the OMID Power Canal. About 17 
cubic feet per second (fiJis) (0.5 cubic meters per second (m3/s)) is delivered 
directly from the canal to irrigated lands. At the end of the power canal, the 
water is delivered to the OMID Pumping Plant and the Grand Valley Power 
Plant. 

The pumping plant consists of four hydraulically driven pumps which pump 
water into two different canals. The canals, totalling about 34 mi. (55 km) 
deliver water to 37 mi. (591an) of privately owned and operated laterals. The 
four hydraulically driven pumps use about 272 fiJ/s (7.7 m31s) to pump 171 
fiJ/s (4.8 m31s) onto irrigated lands. The 272 fiJ/s (7.7 m31s) used to power 
the pumps nonnally returns through the pumping plant/power plant tailrace to 
the upstream end of the 15-Mile Reach. 

The power plant consists of two units with one or both units operated depend­
ing on the available supply of water. After going through the power plant, the 
water is nonnally returned to the 15-Mile Reach. 

At maximum irrigation-season diversion and usage levels, OMID can demand 
up to 460 tels (13 m31s) for irrigation/pumping. The sum of all the water 
rights which could be diverted at the Grand Valley Diversion Dam is approxi­
mately 1,720 fiJ/s (48.7 m3/s), but due to a canal capacity constraint between 
the diversion dam and Tunnel No. 3, only about 1,620 fiJ/s (45.9 m31s) can be 
diverted. This restriction limits the Grand Valley Power Plant to 310 fills (8.8 
m3/s) during jleriods of peak inigation demand. At less than full irrigation 
demand, up to 400 fills (11.3 m31s) can be used to generate hydroelectric 
power. The 90 fiJ/s (2.6 m3/s) shortage (400- 310) is due to the capacity con­
straint. Without this constraint, the Grand Valley Power Plant would receive 
400 fiJ/s (11.3 m31s) throughout the irrigation season assuming water supplies 
were available. Consequently, if inigation demand in the Garfield Gravity 
Division is reduced, up to 90 fills (2.6 m3/s) of conserved water could be used 
for power generation. 

The Orchard Mesa Division facilities also include a check structure and by­
pass channel located in the tailrace of the pumping and power plants and a 
supplemental pumping plant downstream on the Colorado River. 



Other Irrigation· Systems: Two irrigation districts, Palisade and Mesa County 
Irrigation Districts, also receive water from the Government Highline Canal 
through a carriage contract. The operation of these systems is not included in 
the on-going Grnnd Valley Water Management Study. 

The Garfield Gravity Division: Through the Garfield Gravity Division the 
GVWUA delivers water to approximately 1 ,400 water users. The GVWUA 
system serves approximately 24,000 (10,500 ha) of the 70,000 (28,300 ha) 
irrigated acres in the Grnnd VaHey. The Grnvity Division's Government 
Highline Canal delivers water to 74 laterals totalling about 160 mi. (257 .5 
km). After completion of the Salinity Control Program, 30 mi. (48 km) of the 
50 mi. (80.5 km) of canal will be lined and nearly all of the laternls are 
scheduled to be placed in pipe. 

As shown in Fig. 1, 45 mi. (72 km) of the Government Highline Canal is 
divided into four sections. Beginning at the outlet of Tunnel No. 3 and 
moving west, the sections are; the East End Government Highline Canal, 
Middle Government Highline Canal, Stage One, and West End Government 
Highline Canal. All of these canal reaches, excq>t the Middle Government 
Highline Canal, will be lined as part of the Colorado River Salinity Control 
Program to control seePage. Plans are to place aU laterals, including those 
served by the Middle Government Highline Canal, in pipe. 

East End Governn1ent Highline Canal: The first 10 n1i. (16 kn1) of the 
Government Highline Canal is referred to as the East End Government 
Highline Canal (East End). The initial design capacity of the canal is about 
850 ft!ls {24.1 m3/s). This portion of the canal also seJVes the lands of Mesa 
County and Palisade Irrigation Districts. About 120 tr/s (3.4 m3/s) is deliv­
ered to the distri~ts cluring the irrjgation season. Portions of the East End 
have been membrane lined with the remainder scheduled to be lined by 1996. 

Middle Government Highline Canal: The next reach of the Govern­
nlent Highline Canal is the Middle Government Highline Canal. The design 
capacity at the· beginning of this section is 730 fiJ/s (20. 7 m3/s). The 20 mi. 
(32 km) of canal delivers water to 54 laterals and about 12,300 ac (4,980 ha). 
It is an unlined canal with no check structures. The required water surface 
elevation in the canal is maintained by adjusting the amount of water in the 
canal. The Middle Government Highline Canal is not scheduled for improve­
ment. 

Stage One: The next 7 n1i. ( 11 km) of the Government Highline Canal 
is called Stage One. The design capacity of the beginning of Stage One is 360 
fills (1 0.2 m3/s). This section of canal delivers water to 12 laterals and about 
6,300 ac (2,550 ha). All the laterals in this section of canal have been placed 
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in pipe. The canal is concrete lined and has four check structures which can 
maintain the upstream water surface elevation regardless of canal flow. 

West End Government Highline Canal: The last 8 mi. (13 km) of 
canal is called the West End Government Highline Canal (West End). The 
design capacity of the beginning of the West End is 160 ft3/s (4.5 m3/s). It 
delivers water to 9 laterals and about 5,200 ac (2,100 ha). All the laterals in 
the West End have been placed· in pipe. The canal is membrane lined and has 
four check structures which can maintain the upstream water surface elevation 
regardless of canal flow. 

WATER MANAGEMENT IN THE GARFIELD GRAVITY DIVISION 

Only the relevant aspects of canal operation regarding the potential for water 
management will be discussed. Operation of the current system is described 
by the manager of the GVWUA as an art. The intricacies and "art" of daily 
operations are extensive. This art is developed through years of observation of 
how the system responds to various conditions. It is through this experience . 
that the manager makes daily decisions on how .the canal should be operated. 
And it is the accumulation of this observed know ledge that makes the science 
of water management unwelcome and difficult. 

Historic Water Management 

During the early part of the irrigation season, about 1 April through 1 May, 
there is usually an abundant supply of water in the Colorado River. During 
this period, irrigation demand is often relatively low. Diversions into the 
canal system are used to flush and load the system and to meet any early 
irrigation demand. Typically, irrigation demand increases quickly and by 
early- to mid-May a fulJ demand can be expected. With few except~ons, the 
canal runs at or near capacity until irrigation demand begins to decrease 
around mid- to late-August. From late-August to the end of October the 
amount o(diversion gradually decreases but is generally higher than irrigation 
demand to keep the canal water surface elevation at required levels. Certain 
water surface levels are required in the canal to provide water service to high 
lands adjacent to the canal and to prevent damage to pipe laterals that can be 
caused by air entering the pipelines. The air that enters the pipeline can 
become trapped when the pipe inlets lose submergence and then are suddenly 
resubmerged. This trapped air can cause dangerous pressure surges in the 
pipeline. 

Diversions in excess of demand can be administratively spilled at the six canal 
spillways or through the open laterals. It has been estimated that 60,000 acre­
feet/year (74 Mm3

) of water are administratively spilled. This may seen1 high 



but with a flow-through system without in-system storage and with the limited 
number of check structures, significantly more frugal operation is not feasible 
in light of delivery and water surface elevation control requirements. Histori­
cally, with 74 open laterals, it was possible to spill a small quantity of water 
down each lateral rather than concentrate the spills at the canal spillways. 
Administrative water in a lateral was more readiJy available to irrigators' along 
the laterals when an order was· placed for water. This form of operation cim 
optimize the use of water while not requiring frequent adjustment of canal 
spillway structures. Reduction of river diversions would reduce the amount of 
administrative spills but does not provide the ability to meet the ever-changing 
irrigation demand. 

One aspec~ of operatio~ which makes canal diversion adjustment difficult is the 
amount of time for a diversion adjustment to be delivered to the end of the 
system. Due to the canal configuration, it routiQely takes about 3 day~ for an 
increased. flow·adjustment at the river diversion to reach the end of the system. 
The system takes about 2 days to respond to a decrease in flow. So, if there 
is a sutplus of water within the system, it would take up to 2 days to decrease 
the flow into th~ canal and by that time the surplus may no longer exist. 

Temporarily deviating from· the focus of this paper and addressing the legal 
implications of the water management practice, the question arises at whether 
this is a reasonably efficient managen1ent practice. This issue has been 
addressed by the. Colorado Water Conservation Board as follows: 

"What "reasonably efficient practices" n1eans is central to state­
ments about the efficiency and· waste involved in irrigation water 
use. A common understanding is that beneficial use is a flexible 
concept which tolerates whatever degree of "inefficiency" is 
present in the prevailing irrigation methods of an area .. Courts 
will likely be reluctant to require innovations with private in-

. vestment that force any advance beyond those prevailing meth­
ods. Likewise, the State Engineer can probabiy not require 
state-of-the-art irrigation systems in an effort to reduce irrigation 
water diversions." 1 

Current Water Management 

Closed pipelines have resulted in a major difference in administrative spill 
patterns because closed pipe systems cannot be used as spillways. Conse­
quently, administrative spills are confined to the remaining open laterals and · 

1 Colorado Water Conservation Board. January 22, 1992. AN ANALYSIS OF WATER 
SALVAGE ISSUES IN COLORADO. Steve Miller. p. 6. 
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the six canal spillways. As of the fan 1993, 34 of the 74 laterals have been 
placed in pipe. Over the next 5 to 7 years the remainder of the laterals are 
scheduled to be placed in pipe further limiting the open lateral options. 

Potential Water Management 

In order to manage water more efficiently, it is necessary to make canal 
adjustments quickly to meet demand and maintain canal water surface elevation 
with a reduced flow of water in the canal. To meet the ability for quick 
response, in-system storage and canal automation are being evaluated; and to 
maintain water surface elevation, additional checks are proposed. The amount 
of water which could be conserved through these efforts has not been estab­
lished. As part of the study, the current system is being modelled and then 
modelled system improvements will be evaluated. 

Benefits of Water Management 

Benefits of increased system efficiency are in three general areas: the water 
users within the GVWUA system, other water users who divert from the 
Colorado River or one of its tributaries, and fmally the endangered fish. 
There is a down side for those who have historically relied on lateral· and 
administrative spill releases for a water supply. Within the State water ·law 
these users are entitled to the water only if it is there. There is no legal 
obligation to continue adn1inistrative spills. 

Benefits to GVWUA Water Users: The GVWUA water users should experi­
ence fewer periods when it is necessary to pro-rate the available supply to 
their water users. When the demands exceed the system capacity, water users 
lower in the system sometimes experi~nc~ _temporary shortages. With en­
hanced management and off-channel storage, it may be possible to meet these 
short-term demands more _effectively. 

If water conserved by enhanced water management can be redirected through 
the Colorado River siphon, more power and more revenues can be generated. 

The GVWUA would benefit from having the Middle Government Highline 
Canal improved as part of the Grand Valley Water Management efforts. This 
section of canal is the only portion not included in the Salinity Control Pro­
gram. 

As the State's administration of the Colorado River intensifies, administrative 
spills may be more closely scrutinized. Although the GVWUA system has 
progressed beyond "prevailing methods" due largely to the Salinity Controi 
Program, these improvements would demonstrate GVWUA's diligence in 
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/ progressive water management and likely prevent any possible river adminis­

tration confrontation. 

Benefits to Other Colorado River Water Users: The water rights, diverted at 
the Government Highline Diversion Dam, are relatively senior on the Colora­
do River within Colorado. Consequently, under the priority system, these· 
rights can block upstream junior water users from diverting water from ·the 
river. If the amount of water which was needed to fulfill the demand of Grand 
Valley water users could be reduced, and the water is not used to meet flow 
need of the endangered fish, then the impact to upstream water users would be 
diminished. 

Some upstream junior water users enjoy the benefit of reservoir storage. 
When the Grand Valley Project would nonnally block these junior water users 
from diverting water, the junior users can request storage water. Again, by 
reducing Grand Valley water requirements, more water could be left in storage 
to further meet existing or future needs. 

Benefit to the Endangered Fish: The two benefits above are common reasons 
for more efficient water management. A unique benefit in the Grand Valley is 
related to the location of where administrative spills return to the Colorado 
River. As mentioned above, the laterals in the East End are not operated by 
the GVWUA. Consequently .. these laterals are not used for administrative 
spills. In addition, the first spillway on the Govemn1ent Highline Canal is 
located at Indian Wash which flows into the Colorado River at the downstrean1 
end of the 15-Mile Reach. Therefore, administrative spills at Indian Wash 
would not benefit the flows in the 15-Mile Reach. However, if any excess 
water were simply left in the Colorado River rather than being diverted into 
the canal, the 15-Mile Reach would benefit. 

The 15-Mile Reach has been labeled as important habitat for two endangered 
fish species, the razorback sucker and the Colorado Squawfish. Desired flows 
in this reach have been identified for recovery of the endangered fish. After 
spring runoff the flows in tbe reach frequently fall below the target flows. 
Reoperation of the Grand Valley Project could then help maintain desired 
flows in the 15-Mile Reach. 

HURDLES TO SUCCESS 

Technical 

The technical portion of the hurdles to success, that is, what improvements 
should be made to the irrigation system and the new operational strategy, is 
the most achievable. Since most of the canal and lateral system either has 
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been or will be improved as part of the Salinity Control Program, the cost to 
implement system improvements will be limited to additional check structures, 
automation, within-system side channel storage, and any additional cost the 
GVWUA may experience for operation and maintenance of the improved 
system. 

Under State of Colorado water law, if you do not need your entire diversion 
amount, the excess is simply returned to the "waters of the state." The water 
is then available to other water users for appropriation. This requirement does 
little to encourage change or to undertake costly measures, such as check 
structures and automation, to improve system efficiency. Water users who are 
forced to buy water, have shortages of water, or pump their water often make 
efficiency enhancements. However, due to the seniority of the water rights 
held for use by the GVWUA and the ability to rely on storage releases, the 
lack of water supply and the cost of water will not justify system improve­
ments. 

Institutional 

From the perspective of the GVWUA why should they desire to participate? 
Are the improvements beneficial enough to the users or organization? The 
improvements would require increased n1aintenance due to the additional new 
stn1ctures and a perceived loss of irrigation water rights. Their irrigation 
systen1 1nay be more stable with the in1proven1ents but they understand bow 
their system operates now. They have learned the "art" of their system. 

_ Is. ~he GVWUA expected to feel some moral obligation to assist in recovering 
the endangered fish? Under current water law, the benefits of the proposed 
improvements are of such little value to the GVWUA that some fonn of 
encouragement will be required. Will this encouragement be a "carrot or a 
hammer?" 

The Hammer 

There is endless debate over whether Reclamation has a hammer to encourage 
water users. The environmental community would most likely swear that we 
do, the water user community would most likely swear that we don't, and 
would surely swear at us if we tried to use it. The debate focuses around the 
fact that Reclamation holds title to the irrigation systems and, as in the case of 
the Grand Valley Project, the water rights are in the name of the United 
States. 



I am not confident that ownership provides a mechanism to facilitate participa­
tion. According to a court case cited in research conducted by Dr. Lawrence 
MacDonnell, ownership does not appear to completely rely on who owns 
water rights. MacDonnell summarizes the case by stating, ... "the U.S. 
Supreme Court has analogized the water delivery functions of federal reclama­
tion facilities to that of a water carrier. Even though the U.S. may hold the 
state water rights governing the diversion and use of the water, it does so as 
an agent for those who apply the water to beneficial use. "2 

The threat of future consultation under Section 7 of the Endangered Species 
Act and the potential for a jeopardy opinion is thought by some to be a 
significant "hammer." While this threat is real, I do not believe the use of this 
or any other hammer would be in the best interest of either the water users or 
the endangered fish. It might be possible to force the GVWUA to sacrifice a 
certain quantity of water. Attempting to quantify "forced" savings would lead 
to conservatively low estimates. Consequently, even though the GVWUA may 
be able to save more water than a conservative estimate, there would be no 
motivation for them to do so. 

A hammer may work to a degree, but the most modem canal improvements 
applying state-of-the-art technologies will not save a drop of water. The 
operators of the systems must desire to save water in order to reap the greatest 
benefits in water use efficiency. A hammer may be able to force compliance, 
but it will not create a desire to maximize benefits. 

The Carrot 

It is from this reference that we need to address the "why" or find the carrot 
for water user participation in water management and, ultimately, water 
savings. For an irrigation system which has been almost completely improved 
through the Salinity Control Program, the incremental benefit of automation is 
minimal. In fact, the general mood with the water users is that automation is 
a liability. There are some benefits derived from within system storage and 
the corresponding ability to meet short-tenn peak demands. 

It is technically possible to continue to divert historic amounts of water but to 
deliver a larger portion to the Grand Valley Power Plant. More power could 
then be generated which would result is more revenue for the Grand Valley 
Project. The water used to generate the additional power would return to the 
Colorado River at the upstream end of the 15-Mile Reach. 

::! Natural Resources Law Center. December 1991. Facilitating Voluntary Transfers of 
Bureau of Reclamation-Supplied Water. Volume 1. Lawrence J. MacDonnell. Richard W. 
Wahl and Bruce C. Driver. 
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One GVWUA request that the Salinity Control Program has been unable to 
meet is lining the Middle Government Highline Canal. The managers of the 
Salinity Control Program have decided to indefinitely defer lining this portion 
of canal due to the unacceptable cost-benefits ratio. This will be the only 
portion of the canal not lined downstream from Tunnel No. 3. The GVWUA 
see this as a weak link and a detriment to their operation. It appears feasible 
to cost share lining this portion of the canal between the endangered fish 
program and the salinity prograin. This could be done by detennining the 
maximum amount the salinity program would be willing to pay for the im­
provements and then having the endangered fish program pay the balance. 

It may be possible to justify these improvements because, from an operational 
standpoint, these improvements would enhance the water management options 
and would lead to more water savings .. In addition, initial studies indicate that 
the check structures would elevate the water surface in this portion of canal. 
Due to the enlarged wetted perimeter associated with the increased elevation, 
increased seepage is expected. Since the increased elevation would be wetting 
upper portions of the canal which have never, or infrequently, been wetted, 
the seepage rates are expected to be high. This increased seepage would be 
detrimental to salinity control and would reduce management opportunities. 

There is a quiet IJlUtuallack of trust between the water user and environmental 
communities. It is doubtful that the environmental community would tolerate, 
n1uch less encourage, using recovery program funds to improve irrigation 
facilities on the hope that water would be saved. At the same time, until the 
ilnprovements are complete, actual savings would be hard to detennine. 
Actual savings would be partially dependent on the desire of the water users to 
save. Given enough encouragement, water users may be willing to construct 
on-fann irrigation improvements to further save water or even change cropping 
patterns to those crops which consume less water. 

The most evident system of encouragement is financial. With this in mind a 
possible solution would be to pay the GVWUA on a per unit of volume saved. 
To provide up front funding of the large canal improvements, it may be 
possible to provide a low interest loan. Payments for water savings could then 
be used to pay off.the improvement loan. If more revenue is generated by 
saved water payments than is needed to service the loan, the excess could be 
used to accelerate loan payments, pay for on-fann improvements, pay for 
additional system improven1ents, help pay for operation and maintenance cost 
for the existing system, or help pay for additional operation and maintenance 
payments associated with the salinity program facilities. 



CONCLUSION 

Technically, saving water within the GICllld Valley Project is possible. The 
legal challenges will be monumental and costly, but also achievable. The 
institutional challenges will require effort and the desire fro1n all sides to find 
a workable solution to this unique opportunity. The environmental community 
and water user community wilJ need to gradually develop· trust. The only 
apparent form of hammer the water users' have is resistance. It would be 
possible to defeat this strategy with a larger hammer but the political expense 
and the amount of time required, would be detrimental to all, especially the 
endangered fish. But a carrot could result in more water efficiency and would 
not alienate water users throughout the rest of the state in future recovery 
efforts. 

• I 
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MEMORANDUM OF UNDERSTANDING 

NO. 4-FC40-~=-­
CONCERNING 

83039~~~199 P.02 

Final Draft 
January 5, 1994 

GRAND VALLEY WATER MANAGEMENT OPPORTUNmES 

1. Background 

The Rewvery Implementation Program for the Endangered Fish Species in the Upper 
Colorado River Basin has identified the IS-Mile reach of the Colorado River between 
Palisade, Colorado (Grand Valley Irrigation Company diversion structure) and the Gunnison 
River as important habitat for the Colorado squawfish and fa7..0rback sucker. 

Recovery efforts have focused on providing a dependable water supply for this reub 
of the river. One ~bl~ .Jow~ of water to supplement the flmw in the IS-Mile Reach 
might result from the operation of the Bureau of Reclamation's Grand Valley Project. 
Consequently, the recently adopted Recovery Implementation Program Recovery Action 
Plan (RIPRAP) includes the Grand Valley Water Management Study as one of the water 
related elements to be completed by September 1996. 

To explore the technical, legal and policy issues associated with a different operation 
a diversified group of water interests are sponsoring the Grand Valley Water Management 
Study. This group reprcscnts municipal. industrial and irrigation water users on both the 
east and west slope as well as Federal and state agencies. 

The pr.wtary questions mat need to be answered are: 

A What modifications are necessary to the existing c-.mal system which would permit 
a different canal operation: 

B. Qwmtificntion of the nmount of water which could be conserved through structural 
and the corresponding operational modifications of the system; 

C. What are tbe proposed uses of the conserved water; and. 

D. What are the legal and institutional issues that need to be resolved to protect the 
conserved water to enhance flows in the 15-Mile Reach. 

ll. Sponsors 

The swdy proposed under this Memorandum of Understanding (MOU) will be 
prepared by the Bure.au of Reclamation under its General Investigations Program which 
requires a 50 percent non-Federal cost share. The Federal, state and local agencies and 
water user organization in the cost -shared study include: 

- Bureau of Reclamation 
-Grand Valley Water Users Association (GVWUA) 
-Colorado Department of Natural Resources (DNR) 
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-Colorado Water Conservation Board (CWCB) 
- Colorado Division of Water Resources (DWR) 
-Colorado River Water Conservation District (CRWCD) 
- Denver Water (DW) 
- Northern Colorado Water Conservation District (NCWCD) 

By participating in this study, no Sponsor is making an cmJur.;ement uf, u.r ~ollllllitment 
to suppon any change in the operation of the Grand Valley Project or any changes in the 
uses of the decreed water rights of the Project. 

ill. Outline of the Study 

The proposed study will be conducted in three phases. 

Phase 1 - The primary panicipants of the initial phase will be GVWUA and 
Reclamation. This phase will include an appraisal-level analysis of the alternatives 
available to modify and reoperate the project as well as a preliminary assessment of 
the economic. financial, environmental and institutional viability of each option. This 
will involve modeling the irrigation ~tern and evaluating improvement options. 
Reclamation and GVWUA began work on the Phase I in Fiscal Year (FY) 1993. 
Rc-4:1amatian and the GVWUA will continue modeling and monitoring of 
admilli$tnuive spills ~ part of this MOU. As formal work on the Phase II ~ 
Phase I may be modified to address technical questions associated with legal or 
institutional issues. The results of this phase will be a recommendation of proposed 
moc!l!lcations, modi.fica:ion coots, quantification of tile voiume of conserved water, anti 
a proposed operation for the improved canal system. 

Phase IT - All Sponsors will participate in the second phase which will include an 
analysis of the legal and institutional issues concerning the protection of conserved 
water to enhance flows in the 15 ·Mile Reach. This phase will begin in February 1994 
and will continue through calendar year 1995. During the first step of this phase the 
study Sponsors will develop a detailed work plan for evaluating the legal and 
institutional issues and provide recommendations for resolution. 

Phase ill- If a viable plan is identified in the first phase and a proposed solution to 
the legal and institutional issues can be identified in phase two, then the study will 
advance to the third phase. During tbe third phase Reclamation will prepare a 
feasibility-level Planning Report/ NEPA compliance document while all study Sponsors 
implement the resolution to the legal and institutional issues. If a viable alternative 
is identified, the final implementation of this study is scheduled to be complete by 
September 1998. 
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IV. Study Schedule 

The Grand Valley Water Management Study is one of the elements of the Recovery 
lmplcmcntatiun PrUBtiWl Rc<:ovcry Adion Plan (RIPRAP). The RIPRAP is a. detailed 
lcmg-term plan developed by the Recovery Program which identities activities and schedules 
ne~sary to recover the endangered fish. The implementation of this study is scheduled to 
be complete in the RlPRAP in September 1998. lbe sdleeluLe for the activities listed below 
would oermit completion of tbis study within the RIPRAP expectations. 

Study Schedule 

Smdy Phase FY94 FY9S ~ PY96 

Phase I 

PhMe II 

FY97 FY98 

~ 
I 
i : 

i ; i 

Pbasem 

PJOject 
!mR.lementation 

V. Ftmding 

;._ 
: 
! 

j 

. ~ I 
--~~---------~·~~ I . . 

: i I 
t : • 
r 1 : 
f i ~ . 
i i 
: ! 

A. 11ds MOU will be used to aCCOUDt for the resources the various organizatioDS may 
invest to facilitate this process. Anticipated fuDdiDg by organimtion is shown in the 
funding table. All non .. Federal funding will be in in-kind services. No trausfers of 
funds are anticipated under this MOU. 

Fnndi.ng Table 1 

FY 94 FY 9S FY 96 Total 
$5,000 $6,500 $5,000 $16,000 
10,000 12,000 10,000 32,000 
10,000 12,000 10.000 32,000 
15.000 20,000 15,000 50,000 
s.ooo 6,000 s,ooo 16,000 

NCWCD 5,000 6,000 5,000 16,000 
Reclamation 50.000 62.SOO 50.QQQ 162,SOO 

100.000 125.000 100,000 325,000 
NOi-Peaeril C01iiiibUiiOiiS Will 60 m the form of m·ltiild semce5. AU uon·Fcderal mav 'De alrusted upou 
completioa of the detailed work plaJa for Phase 11. ADlOUDJS shown are the anticipated maimam 
amOIIDSL 
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B. Cost Ceiling 

Total expenditures either in in-kind services or cash contributions shall not exceed 
$325,000. unless modified under the terms of Section VI of this MOU. 

c. Cost ShariDg Guidelines 

L Cost shariug may ccmsist ot 
a. Cbarxes incurred by each Sponsor as project costs. (Not all cbarges 

require cash outlays by the Sponsor during the project period: exallJJ)les are 
depreciation and use cbatges for building and equipment.) 

b. Project costs represented by serviees and real or perMnal property, or use 
tbercof, donated by other non-federal public agencies and iustitutious, and private 
orgaaizatioDS and imiividuaJs. 

c. All CDIIIIibutiumi. bulb ~ &l1d in-kind, shall be accepted as part of the 
Spcmsor's cost sharing ami matcJrina wben sucb contributions meet all of the 
followiDg c:rileria: 

(1) Are verifiable from the Sponsor's remrds; 
(2) Are not included as· contributions for any other federally-assisted 

program; and 
(3) Are nece&Wy and reasonable for proper and efficient 

an»mplishmeut of project objectives. 
2. Iu-kiDd acniccs would include costs incurred for meotmg aueudaace at 
Recovery Implementation Program or otber meeliDgs which specificaJly adclna 
tbis project. IDstitutional or legal work on water right analysis or other issues 
which address this study. In-kind services will inctude all compensation paid by 
an organiDtiou for services of employees rendered during the period of the 
award. It includes but is not limited to salaries. wages. directors and executive 
committee member's f~ travel, fringe benefits, and pension plan costs. 
3. TraYei costs are the expeuses for transportation. lodging. subsistence, and 
related items incurred by employees who are in travel statu& on official busirlea 
of the orgauimtion. Such costs may be charges on an actual basis, on a per diem 
or mileage basis in lieu of actual costs incurred, or on a combination of the two, 
provided the method used results in charges consistent witb those normally 
allowed by the organitation in its regular operations. 

VI. Modific:atioDS 

This MOU may be modified by mutual agreement of all parties signatory thereto. Any 
modification to this MOU shall be coDfi:rmed in writing and executed by the authorized 
signatory officials prior to performance of the modification. 

vn. Termination 

Any party may terminate its involvement in this MOU upon tbirty (30) days written 
notification to all other parties.. 
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I. Introduction 

A provision of the Water Conservation Act of 1991, HB 91-1154, directed the 
Colorado Water Conservation Board (the "Board" or .. CWCB") to "conduct an analysis of 
water salvage which may result from federal programs, including salinity control, and report 
its findings to the General Assembly by January 1, 1992." Section 37-60-106.5, C.R.S. This 
report presents the analysis conducted by the Board and the findings are hereby transmitted 
in fulfillment of the initial obligation to report to the General Assembly. Since HB 91-1154 
did not contain specific instructions concerning the scope of the analysis, this report assumes 
the General Assembly was interested in a broad overview. CWCB anticipates that the 
General Assembly may seek additional follow up information after reviewing this report and 
would welcome an opportunity to work further on the complex issues raised by efforts to 
salvage irrigation water and more generally improve the efficiency of water use in Colorado. 

Staff initially focused the analysis on recent proposals (HB 91-1110, SB 86-126; see 
Appendix A) brought before the General Assembly to modify or clarify the law regarding 
irrigation efficiency· improvements. Those proposals sought to recognize or create a 
transferable water right based on reduced irrigation water use. It was believed that such a 
right would provide an incentive for existing users to improve the efficiency of their systems. 
Comparing between the bills highlighted a key problem in irrigation efficiency improvement 
proposals, namely whether a credit to the original appropriator should be based on 
reductions in historical consumptive use, or the larger volume of water represented by 
changes in diversion rates. 

Following initial discussions, the Board decided to expand the scope of the analysis to 
include a variety of activities being considered that might better conserve and manage the 
quality and quantity of surface and groundwater water available for current and future use 
statewide in Colorado. If specific rights to salvaged or saved water are to be recognized or 
created a balancing of complex factors must be undertaken. Accordingly, this analysis 
considers water salvage within the context of better us~ of scarce water resources and 
presents the interrelated technical, legal, and environmental issues that must be weighed. 

The Board understood that an underlying reason for the General Assembly's request 
was a concern with the water development issues arising on the Colorado River near Grand 
Junction which HB 91-1110 sought in part to address. The Board recognized that competing 
demands for Colorado River water and the current activities of the Federal Salinity Control 
Program in the Grand Valley had created a situation requiring closer examination. Thus 
a second report has been prepared, addressing salvage potentials and water supply options 
in the Grand Valley. That supplemental report presents water salvage issues in a more 
concrete setting, and may lead to discussions of a negotiated solution to that particular 
situation. 

bj247b.ana 
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The analysis herein, focuses on water use efficiency improvements and disposition of 
the water which may result from such activities. The terminology, both legal and technical, 
and the processes used to improve irrigation efficiency in particular, and other uses more 
generally, are described. Federal programs which may produce salvage water, as well as 
other stimuli to more efficient use are presented. The current legal framework surrounding 
water use and efficiency changes is reviewed. The resource impacts of changing water use 
efficiency are then described in general terms. Finally this analysis sets out what the Board 
believes to be the major policy questions and issues to be resolved through the legislative 
process. 

2 



~ II. Description and Definition of Water Salvage 

Water salvage generally connotes a scheme where irrigation water use is reduced by 
using more efficient delivery and application methods. Salvage measures usually involve 
recovery, transfer, and use elsewhere of the water made available by the reduced irrigation 
use. Recent salvage bills provided that the original irrigator would retain the legal rights, 
including the priority date, for some portion of the recovered water, and allowed sale of it 
as an incentive to make the improvements to his delivery system. 

Much of the debate over water salvage indicates that imprecise use of terminology 
creates needless confusion and often obscures the real policy considerations. A better 
evaluation of the role of salvage will be fostered by the use of consistent language and an 
understanding of irrigation water use. An irrigation water budget which identifies and 
quantifies water in the various stages as it passes through the hydrologic cycle is a useful 
tool to illustrate the tel111jnology and physical processes related to irrigation water use. 

A Irrigation Water Budget 

Examples of water use from a typical unimproved and improved irrigation system are 
shown in Appendix B. Water in its various locations can be quantified and tracked on a 
daily, weekly, monthly, or annual basis. A tabular quantification of the annual water 
budgets for the illustrated ·systems is shown in the accompanying table. A water budget 
becomes more complex if dqne on a short term basis because water moves through different 
parts of the system at different rates. Generally, water is stored in the soil and groundwater 
systems while stream diversions are taking place, and then returns to the stream from 
ground storage much later in the season. In a very large system diversions can occur several 
days prior to farm deliveries due to of the transit time required to move water through the 
canal and ditch system. With sufficient information about the ditch, soil, and groundwater 
systems these storage and time lag effects can be accurately computed. On an annual basis 
they tend to average out and can be ignored, unless precise timing of competing needs is 
important. 

A review of the water budget indicates that after the initial headgate diversion losses 
of water from the delivery system begin to occur. These losses reduce the amount of water 
arriving at, and available for use by, the irrigated crop. Losses decrease the overall 
irrigation efficiency, measured as the ratio of crop use to headgate diversions. When losses 
occur between the headgate and the farm they are called conveyance or transit losses. After 
turnout to a particular farm field losses are referred to as field or on-farm losses. 

Some of these losses are consumptive, meaning the water is permanently lost from the 
system and can not be recovered elsewhere in the basin. When water is consumed it is no 
longer available for other uses and the water supply is depleted or reduced by the actual 
consumptive use. Consumptive losses include: evaporation from water surfaces in ditches, 

~ ponds, and puddles on the farm, seepage which percolates into geologic zones not 
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hydraulically connected to the surface stream, and transpiration by non-agricultural 
vegetation along ditches and on the perimeter of cropped areas. These types of losses will 
be called "incidental" or "nonproductive" consumptive use in this analysis because they are 
unintended results which produce no economic gain for the irrigator. While these losses are 
not intentional, neither are they completely avoidable under practical irrigation techniques. 
Since part of this consumption of water occurs during the necessary process of moving water 
from the stream to the point of use, it probably can not be considered a non-beneficial use. 
The user receives benefit from these losses because they allow for a practical method of 
delivering his crop water needs. 

A second category of losses illustrated in the water budget results in return flows, 
water returning to the stream from which it was diverted. These losses include deep 
percolation from ditches and fields into tributary aquifers, necessary or accidental water 
spills from the distribution system, and tailwater or unused irrigation water which runs off 
of the irrigated acreage. Since these losses can frequently be observed and can be as high 
as 50% of the amount diverted they are cited as indicating the waste and inefficiency of 
irrigated agriculture. However, by definition this water returns to the stream and is 
available for use by downstream appropriators, thus the pejorative term "waste" should not 
be automatically applied. To decide if water is "wasted" the observer must determine ./ 
whether any other use (decreed or not) is deprived of water due to the losses resulting from 
the irrigator's actions, and whether or not those losses are reasonable and necessary. Often 
return flows help meet the late season water supply needs of other users. In the South / 
Platte basin return flows get re-diverted as they move downstream and used some three 
times before reaching Julesburg. 

The remainder of the water diverted for irrigation is available for consumptive use 
by the crop. This use involves root uptake of soil water delivered to the crop's root zone, / 
and subsequent evapo-transpiration by the plant and incorporation into the plant tissues. 
This consumptive use is the ultimate beneficial use for which the diversion was made and 
represents the bulk of the depletions caused by irrigation. 

When certain irrigation techniques are employed more water is delivered to the root 
zone than can be used by the plant or stored in the soil. Deep percolation occurs whenever 
gravity moves water from soil that is too wet, to a level below which a crop's roots can no 
longer reach it. This water continues moving downward until it reaches the water table, 
signifying the presence of an aquifer. Once in an aquifer (either seasonal or permanent) 
deep percolation water normally begins moving toward the stream from which it was 
diverted, unless an intervening geologic barrier creates an isolated basin of non-tributary 
water. In regions where the soil and/or the irrigation water supply contains salts some deep 
percolation is necessary to maintain a salt balance in the soil. Extra water is intentionally 
applied to the field to leach out salts deposited in the soil from previous irrigations. 
Leaching carries the salt below the root zone where it will not hinder plant growth. Much 
of this saline deep percolation water eventually drains back to the surface water system as 
return flow. 
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~ As illustrated by the water budget, an irrigation diversion results in depletions or 
consumptive uses and return flows. Depletions can be further divided into intentional, 
productive consumptive use and incidental, non-productive consumptive use. Return flows 
may be direct (over the land surface) or more typically by underground flow following deep 
percolation. 

B. Definitions: 

As the water budget demonstrates there can be a variety of water supply changes that 
occur when irrigation efficiency is improved. It is important to be precise when discussing 
a particular increment of the water involved. Terms must be consistent with accepted legal 
and technical understandings. For that reason a glossary of legal and technical terms used 
in describing water salvage and conservation is provided as Appendix C. The key technical 
terms have already been discussed in the water budget description. These include 
conveyance loss, depletion, deep percolation, evapo-transpiration, root zone, soil moisture, 
and return flow. Legal terms will be discussed in Section IV below. 

The terms "salvaged", "conserved", and "saved" water have been given specific 
definitions in legislation brought before the General Assembly. These are: 

saved water - ·~the amount of water which has been available to a direct flow water 
right in priority, and which an applicant claims will no longer be 
needed for diversion at the applicant's headgate because of 
modernization .... " HB 91-1110 (House Committee on Agriculture, 
Livestock, and Natural Resources Report January 31, 1991.) 

salvaged water - "water which is part of an appropriated water supply that would be lost 
to users of the water source as a result of evaporation, transpiration, 
seepage, or otherwise and which is conserved or otherwise made 
available to beneficial use.... The difference between historical 
consumptive use and post-salvage consumptive use shall determine the 
quantity of salvaged water." SB 84-161 (as introduced) 

conserved water - "the quantative difference between the historic consumptive use of the 
right and [the] lesser consumptive use ... no amount of water shall be 
included which historically constituted waste, after taking into account 
and giving effect to the then prevailing and accepted methods and 
norms for the agricultural water use." SB 85-95 (as introduced); SB 86-
126 (as introduced) 

Consistent with those definitions of "salvaged" water and "conserved" water and for the 
sake of clarity, we will only use the term "salvage" to describe reductions in historical 

~ consumptive use, signifying the retrieval of water previously lost to the system through 

5 



~ evaporation, evapotranspiration, or deep percolation to non-tributary aquifers. Likewise, 
the term "saved water" will be used to describe the larger increment of water produced by 
changes to historical diversion rates made possible with efficiency improvements. 

C. Methods of Improving Irrigation Efficiency 

An accepted measure of overall irrigation efficiency is the ratio of crop consumptive use 
to gross headgate diversions. This efficiency can be improved by either reducing diversions 
or increasing crop consumptive use (or by a combination of both). Generally, the expanded 
use doctrine limits adding new consumptive uses to a decreed Colorado water right. In 
some circumstances, such as when an irrigator who historically has never had enough water 
to satisfy his crop needs becomes able to get more water to his existing acreage, increased 
consumptive use is allowed. Efficiency changes considered herein will focus on the more 
common means of increasing irrigation efficiency - reducing losses thereby reducing the 
diversion side of the efficiency ratio. 

Often, an increase in efficiency is endorsed as a reduction in "waste" without an attempt 
to define the term ''waste". As already shown, non-consumptive losses generate return flows 
which are used by others and such water is not necessarily wasted. While frequently an 
increase in irrigation efficiency is promoted as conserving water supplies and in the public 
interest, such generalities fail to recognize the intricate movement of water within an 
irrigated region. Further, it is tempting to classify conveyance losses as non-beneficial uses 
of water, but, in fact, such water actually serves the necessary and beneficial purpose of 
moving the remaining water to its place of need. It is only when the method of conveyance ~· 
is not "reasonable and appropriate under reasonably efficient practices" that these losses 
should be characterized as "non-beneficial." Section 37-92-193(4), C.R.S. 

What "reasonably efficient practices" means is central to statements about the efficiency 
and waste involved in irrigation water use. A common understanding is that beneficial use 
is a flexible concept which tolerates whatever degree of "inefficiency" is present in the 
prevailing irrigation methods of an area. Courts will likely be reluctant to require 
innovations with private investment that force any advance beyond those prevailing methods. 
Likewise, the State Engineer can probably not require state-of-the-art irrigation systems in 
an effort to reduce irrigation water diversions. However, the legislature, as the best arbiter 
of public perceptions and desires, may be in better position to balance policy questions and 
decide to move water users towards more efficient practices. It can do so by providing 
incentives (funding or creating a marketable right as proposed in the salvage bills) or by 
regulating (i.e., by declaring which "reasonably efficient practices" are necessary or otherwise 
tightening the definition of beneficial use). Similar approaches have already been applied 
to municipal users, i.e., financial and technical assistance on the one hand and mandatory 
plumbing code revisions containing maximum fiXture demands on the other. 

Absent regulation, current conditions give some incentives for irrigators to make 
~ improvements to their systems. Some of the reasons cited by irrigators who have made 
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~ efficiency improvements include the labor savings which result from modem delivery and 
application systems, lower chemical (fertilizer and pesticide) and water costs when 
application rates are reduced, fear of liability resulting from open and/ or leaky ditches, 
concern with local groundwater quality, increase available water supply to improve crop 
yields, and availability of financial assistance through existing federal and state programs. 

Specific practices employed to reduce irrigation diversions generally effect both non­
productive consumptive use and the return flow component of the irrigation water budget. 
Certain measures can have a larger impact on reducing incidental consumptive use than 
others. Ditch evaporation can be reduced by combining parallel ditches and replacing 
ditches with closed conduits, such as pipes. Reservoir operations can be modified to reduce 
evaporation. Field evaporation can be reduced by delivery methods that get water into the 
crop root zone faster than traditional flood irrigation methods, thereby reducing the amount 
of water exposed to the atmosphere. Phreatophyte consumptive use can be reduced or 
eliminated by clearing and cutting, or ditch lining which limits seepage into non-cropped 
areas and eliminates seasonally high water tables. Irrigation management, which involves 
the closer timing of irrigation deliveries to soil moisture content and crop needs, is also 
capable of reducing field evaporation and phreatophyte growth. 

Non-consumptive losses are usually reduced by ditch lining and on-farm practices which 
reduce seepage and thereby deep percolation. Reuse of tail water from pump back pits will 
reduce diversions and return flows. Generally any method capable of reducing consumptive 
losses will also impact deep percolation and return flows to some extent. 

The water budgets displayed in Appendix B represent the before and after conditions for 
two areas in Utah wh~re irrigation improvements are proposed under the federal salinity 
control program. The improvements will mainly consist of replacing flood irrigation 
practices with sprinkler systems. Some minor ditch lining will also be provided. These areas 
historically have experienced short supplies due to junior water rights. Here, consumptive 
use (but not irrigated acres) will actually increase after the improvements are installed. The 
examples demonstrate the relative magnitude of the changes in non-productive consumptive 
use and return flows before and after a salinity project. Case ill presents a calculated 
irrigation budget for each area with crop consumptive use held constant. The Case ill 
budgets represent the situation that would occur if an area already had a sufficient or full 
water supply based on senior rights and did not experience shortfalls to existing irrigated 
acreage. 

Comparison of the figures reveals that non-productive consumptive use by phreatophytes 
and evaporation can be reduced by as little as 1% up to 6% after a system is improved. 
Deep percolation and tailwater that return to the stream can be reduced, allowing 
reductions in diversions of up to 25%. Irrigation efficiencies are improved from below 40% 
to above 50%. In case II for the Uintah area, the amount of water deemed "conserved" or 

~ "salvaged" under the definitions previously set forth is only 420 af/year, or a half percent of 
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pre-improvement diversions. In that same case the amount of "saved water", measured as 
the difference in diversions, is 6,310 af/year, representing 8% of pre-improvement 
diversions. The amount of "saved water" actually available for new uses or transfer would 
depend on the legal status of the 12,000 af of reduced return flows in that particular setting. 
The difference between 420 af and 6,310 af (or 2,005 af and 18,190 af in Case Ill) highlights 
the distinction between salvaged and saved water. 

While other improvement projects using a different mix of strategies will have different 
results, the order of magnitude and relative quantities in the example indicate an important 
distinction between "salvaged water" and "saved water". Generally, opportunities to reduce 
consumptive use are limited and do not appear capable of adding large quantities of new 
supplies to a watershed. Since the volumes of salvaged water are relatively small, a 
proposed transferable salvage water right may not create the economic incentive envisioned. 
The salvage water in the examples would come at a high price, ($300-600 per year per af), 
and may not provide a viable supply of new water. However, in the examples saved water 
appears to be available at an annual cost of $35 to $125 per af. 

D. Municipal and Industrial Water Use Efficiency 

Discussion of efficiency improvements and water salvage generally target irrigation use 
simply because agriculture makes 90% of the water diversions in Colorado. However, it 
would be misleading to imply that municipal and industrial users do not also have 
opportunities to improve their use efficiency. While some of the legal and economic issues 
may be different for these users, the General Assembly may not want to overlook salvage 
potentials available to non-agricultural users. 

Municipalities are generally allowed to expand their use of decreed water rights in the 
sense that they need not divert the full decreed amount immediately to claim it. The "great 
and growing cities" doctrine allows a city to secure more water than it currently can use so 
that it may meet anticipated future needs. By conserving water cities are able to stretch out 
the time period over which they "grow into" their decreed rights, and forestall additional 
facility construction and water rights acquisitions. When cities establish effective 
conservation programs they are not inclined to transfer the saved increment to new uses. 
Rather they retain any savings for their own future customers, a form of expanded use which 
is allowed under Colorado law. 

An additional reason municipalities do not need salvage rights is because a significant 
portion of their water supplies are considered fully consumable. Supplies which come from 
transmountain imports are considered developed water which is outside of the priority 
system. Converted irrigation rights have already been reduced to historical consumptive use 
during the change of water rights adjudication and can thus be used to extinction. With 
these sources of water there is no real distinction between diversion rights and historical 
consumptive use. 

8 



~ Industrial users divert and consume a small percent of the water used in Colorado. By 
modernizing equipment and production methods these users could reduce their consumption 
and/or diversion rates. Generally, they do so as a business decision spurred by several 
market factors. Typical industrial uses are junior to agricultural rights and must purchase 
existing rights to create firm supplies. To keep water purchase costs low, processes are 
designed with conservation in mind. Additionally, industrial and municipal return flows are 
subject to stringent permitting requirements under the Clean Water Act. To reduce 
investment in expensive waste water treatment facilities, production processes are designed 
and updated to minimize the amount of waste water produced. Still in a particular situation 
the same arguments advanced in favor of an irrigation salvage or saved water right could 
apply to older industrial plants. 

9 



~ ill. Federal Programs Resulting in Salvage 

HB 91-1154 directed that this analysis be limited to "water salvage which may result from 
federal programs, including salinity control." This limitation probably reflects the fact that 
irrigation efficiency improvements are already being installed in the Colorado River basin 
by the Federal Salinity Control Program. Participants in the salinity program were uncertain 
as to the effect these improvements would have on their water rights. HB 91-1110 was an 
attempt to clarify the status of their water rights after salinity improvements are made, and 
to grant participants a state recognized right to claim and transfer water no longer necessary 
for diversion as a result of the salinity program. 

Another reason for limiting the salvage analysis to that resulting from federal programs 
may have been a belief that a saved water right could thereby be limited to the Western 
Slope. The major U.S. Bureau of Reclamation (USBR) projects, including the Colorado-Big 
Thompson and Fry-Ark, make their diversions on the West Slope. During debate on HB 
91-1110 it became clear that the bill would be more acceptable if it did not apply statewide. 
The Arkansas and South Platte River basins were presented as extremely over-appropriated 
areas with extensive reliance on return flows. By excluding these basins, but avoiding the 
appearance of special legislation, the bill's chances were presumed to be improved. 

Federal programs do have significant potential for generating saved or salvaged water as 
described below. The extent of those programs is very broad however, potentially reaching 
all comers of the State. 

A Federal Salinity Program 

The Federal Salinity Control program was developed as a cooperative effort of state and 
federal agencies to manage high salt concentrations in the Colorado River. Salinity was a 
concern because of delivery obligations to Mexico, and also because it could interfere with 
beneficial uses of water in the basin states, particularly in California and Arizona. The 
program was established by the Salinity Control Act of 1974 and amended in 1984. 43 
U.S.C. Sections 1571-1599. The primary federal salinity activities with regards to irrigation 
are construction of improved delivery systems by the USBR, and improved on-farm 
irrigation systems designed and partially funded by the Soil Conservation Service (SCS). 
Participation in either of these programs is entirely voluntary. In general USBR is lining 
large canals and replacing leaky main ditches. SCS is helping farmers to better manage and 
deliver water once it arrives on-farm with sprinkler systems and lined farm laterals. Both 
activities are designed to reduce salt load into the Colorado River by reducing the deep 
percolation which causes highly saline return flows in certain geographic areas. In Colorado 
those areas include the Grand Valley on the Colorado River, the Uncompahgre Valley in 
the lower Gunnison Basin, and the McElmo Creek area near Cortez, Colorado. The salinity 
control program also has procedures for addressing municipal and industrial salt discharges 
through state water quality regulation.· 
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USBR salinity improvements are federally funded in recognition that the delivery of 
water to Mexico is a nationwide obligation and because the federal government owns a 
major portion of the saline land in the basin. A 25-30% repayment on USBR salinity 
project costs is made to the federal treasury from two basin funds which receive a surcharge 
from federally generated power revenues. Local project participants make no direct 
payment for the construction of USBR salinity improvements. While they are required to 
sign contracts obligating themselves to maintain and operate the newly improved systems, 
USBR fully reimburses participants for any additional maintenance expenses attributable 
to those new systems. The SCS program requires both cost sharing by each individual 
participant and repayment from the same electric surcharge fund used to repay the USBR. 
The final cost share breakdown for SCS on-farm measures is: 30% by local participants, 
21% by power revenues and 49% by the U.S. There is no requirement tying participation 
in the USBR program to participation in the SCS program. A farmer can be in the salinity 
program without committing to expend any funds or making any on-farm changes. 

Importantly, the salinity program makes no claim to any saved or salvaged water 
produced through the program. The fate of any produced water is left for allocation under 
state law. Specifically, "in implementing the units ... the Secretary shall comply with 
procedural and substantive state water laws." 43 U.S.C. Section 1592(b)(4), (1984 
Amendment). 

Finally, as federal agencies USBR and SCS have statutory duties to mitigate, to varying 
degrees, the environmental impacts caused by improved irrigation systems. These impacts 
are explained in Section V.D, below. 

B. Other Federal Programs 

Despite an apparent belief that "federal programs" would limit salvage proposals to the 
W ~st Slope there are in fact a number of ways in which federal programs could result in 
water salvage or savings throughout the state. 

1. Clean Water Act 

The Clean Water Act (CWA) led to creation of an extensive system of water quality 
standards for the nation's surface waters. 33 U.S.C. 1313. These standards are designed 
to preserve and improve the chemical, biological, and physical quality of water for the 
benefit of all water users. Water quality programs in Colorado are administered by the 
Colorado Department of Health (CDOH) with the approval and assistance of the U.S. 
Environmental Protection Agency (EPA). The primary enforcement mechanism is the 
National Pollution Discharge Elimination System (NPDES) permit which all municipal and 
industrial water users must obtain. Waste water from a discrete or "point source" must be 
treated to acceptable levels before discharge into a receiving surface waterway. Although 
agricultural water use does result in discharges to surface water (return flows) these do not 
occur at discrete points and control of these "nonpoint" discharges was specifically left out 
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of the NPDES system. A less stringent nonpoint control program (CWA, Section 319) was 
established based on land management practices, in lieu of discharge permits and waste 
treatment technologies. Agriculture is a significant, but not the only contributor to nonpoint 
pollution. Others include mining, urban storm runoff, construction, and logging. There is 
some pressure to amend the CW A to provide additional regulatory control over agricultural 
return flows. 

The nonpoint source program in Colorado is explained in two documents prepared by 
CDOH: "Colorado Nonpoint Assessment Report", November, 1989; and "Nonpoint Source 
Management Program", October, 1990. The Assessment Report identified specific stream 
segments impacted by nonpoint pollution from agricultural activities. Throughout the State 
over 500 stream miles were considered severely impacted, and over 2,000 miles experienced 
some impact. The main pollutants were sediment, salinity, and nutrients (nitrates and 
phosphorous), with some small critical segments effected by taxies (selenium, herbicides, and 
pesticides). It is important to note that irrigated agriculture alone is not responsible for this 
entire impact, since the agricultural category also included dryland crop production, grazing, 
and feed lot operations. 

To control agricultural pollution the Management Program proposes a multi-agency 
approach with a combination of demonstration projects and educational programs. 
Demonstration projects will be targeted at priority watersheds having the worst pollution to 
illustrate effective control strategies. These strategies involve use of Best Management 
Practices (BMP's) defined as: "the most effective, practicable means of preventing or 
reducing the amount of pollution generated by nonpoint sources to a level compatible with 
water/stream quality goals". Program, pg. 42. BMP's for irrigated areas may be structural 
such as: canal repair and lining, land leveling, sprinkler installation, and tailwater recovery; 
or non-structural such as: better scheduling of irrigation water, fertilizer budgets, and 
improved cropping and tillage methods. 

Obviously, the nonpoint source control efforts are very similar to the federal salinity 
program since both seek to keep pollutants from agricultural lands out of the surface and 
groundwater systems. Like the salinity program, the improvements being undertaken are 
designed to reduce return flows and can yield saved and/or salvaged water. The no~point 
program already has BMP demonstration projects underway in the San Luis and Arkansas 
basins. Funds and technical assistance have been provided by EPA and USDA In 
addition certain water user entities such as the Central and the Northern Colorado Water 
Conservancy Districts have begun their own studies to identify nonpoint problems and 
potential solutions within their service areas. There has been no suggestion that existing 
water law or the lack of an express right to claim any salvaged water produced through 
installation of BMP's has hindered the nonpoint program.-

The regulation and protection of wetlands by the federal government arises out of 
Section 404 of the CW A While wetlands protection does not generally result in saved or 
salvaged water, certain mitigation measures conceivably could require conversion of 
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~ historical irrigation water rights to wetland replacement purposes. More typically wetlands 
preservation has posed an obstacle to improving irrigation efficiency, since wetlands created 
by irrigation losses are jeopardized by reductions in those losses. 

2. U.S. Army Corps of Engineers (Corps) 

The Corps has dual roles, acting as an environmental regulator and also as a project 
developer and operator. Major facilities operated by the Corps include John Martin and 
Trinidad Reservoirs in the Arkansas basin and Chatfield, Bear Creek and Cherry Creek 
Reservoirs in the South Platte basin. Re-allocation of flood control capacity at federal 
reservoirs could result in new ways of managing irrigation water and possibly produce saved 
or salvaged water. Revised operating procedures at these facilities could reduce evaporation 
losses or in other ways lead to water salvage. Under its Section 404 permit responsibilities 
the Corps could require improved irrigation efficiencies as mitigation for wetland impacts 
of new irrigation development (similar to the conservation measures Denver was required 
to adopt during Two Forks permitting). The typical new irrigation development involves 
supplemental water for existing senior, but inadequate, water rights. Mandated conservation 
could result in salvage or savings of water available under those existing rights. 

3. U.S. Bureau of Reclamation (USBR) 

The USBR also is a project operator and developer outside of its role in the salinity 
program. It has programs to improve irrigation efficiency even where salinity is not a 
problem. While the federal subsidies are smaller, programs such as Rehabilitation and 
Betterment Loans are attractive to users of federally developed water and can result in 
water savings or salvage. USBR also has a statutorily mandated duty to require 
development of water conservation plans under the Reclamation Reform Act of 1982. 
While USBR is requiring such plans from all users taking water from their projects, they do 
not yet require implementation of those plans. Still, the plans themselves may lead users 
to take steps which result in water salvage, and in the future may become the basis for 
mandatory efficiency improvement efforts. As a project operator USBR is subject to the 
same environmental laws that all water users face, and has been required to modify project 
operations (eg. the Newlands Project in Nevada) to mitigate environmental impacts. 
Modification could result in water salvage which might be claimed by either USBR or local 
water users, depending on who held the project water rights or paid for the project 
modifications. 

The USBR is also involved in efforts to extend the useful life of non-tributary aquifers, 
such as the Ogallala in eastern Colorado, by enabling well irrigators to become more 
efficient. The USBR's Closed Basin Project adjacent to the Rio Grande could be viewed 
as a federal salvage project already being implemented. This project salvages groundwater, 
in part produced by irrigation seepage, by pumping it out of the Closed Basin and into the 
Rio Grande, thereby making it available for water users according to their existing priorities 
and the Rio Grande Compact. 
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~ 4. U.S. Department of Agriculture (USDA) 

Uke USBR the USDA currently has a variety of irrigation management programs not 
necessarily related to nonpoint pollution or salinity. These programs provide a mix of 
financial and technical assistance designed to encourage improved water efficiency and 
better protect impacted environmental values. Surplus crop and soil bank programs can 
lead to the temporary or permanent retirement of marginally productive lands which may 
result in saved or salvaged water based on historical practices. The potential for water 
salvage under these agriculture programs exists statewide. 

5. Federal Energy Regulatory Commission (FERC) 

Under the Federal Power Act of 1920 FERC licenses are required to generate 
hydroelectric power at most facilities in the U.S. These licenses must be periodically 
reviewed and renewed. During the licensing process FERC is required to consider a variety 
of environmental and hydrologic impacts caused by storage and diversion of water for 
hydropower and to impose license terms that protect these values. Such license terms could 
modify historical hydropower diversions leading to claims of saved water. 
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~ IV. Legal Standards Implicated by Water Salvage 

Implicit in saved water proposals based on changes in historical diversions (such as seen 
in HB 91-1110), as opposed to reductions in consumptive use, is the claim that historical 
diversions are the property (or should be) of the diverter. The basic notion of Colorado 
water law is that a water right is the "right to use in accordance with its priority a certain 
portion of the waters of the state by reason of the appropriation of the same." Section 37-
92-103(12) C.R.S. An appropriation is "the application of a specified portion of the waters 
of the state to a beneficial use". Section 37-92-103(3) C.R.S. Beneficial use is "the use of 
that amount of water reasonable and appropriate under reasonably efficient practices to 
accomplish without waste the purpose for which the appropriation is lawfully made .... " 
Section 37-92-103(4), C.R.S. (all emphasis added). Beneficial use, not a decreed diversion 
rate, has always been deemed the full measure and extent of any water right. Green v. 
Chaffee Ditch Co., 150 Colo. 91, 371 P.2d 775 (1962). Indeed, "to view a water right as a 
ftxed tangible amount of water is to misunderstand the doctrine of prior appropriation." 
Navajo Development Corp. v. Sanderson, 655 P.2d 1374 (Colo. 1982). 

The law of water rights has always recognized the extreme hydrologic importance of 
return flows to other water users. This recognition resulted in the "no injury" doctrine, 
which prevents a senior water right holder from making changes to his water right that 
would reduce the availability of water to others on the stream. Changes to the historical 
depletion caused by the senior's original decreed use are not allowed to interfere with other 
rights. The "no injury" rule is often expressed as the maxim that a junior water right holder 
is entitled to preservation of stream conditions as they existed on the date he made his 
appropriation. Return flows often provide the water supply for junior appropriators and the 
law has always protected their reliance on that source of supply. 

When a change of water right is made, often the simplest and easiest way to prevent 
injury is to limit the volume of the change to the historical consumptive use that occurred 
under the right. This assures that only water previously lost from the system and upon 
which no one else could rely is moved. However, there appears to be no precise 
requirement that only the historical consumptive use can be changed. The legal limits on 
the ability to change a water right are prescribed by the amount beneficially used and by the 
"no injury" rule. 

The water remaining after making beneficial use of a diversion becomes return flow- if 
it can reach the stream and waste if it cannot. Return flows do not belong to the 
appropriator, but rather are a portion of the waters of the state, available for proper 
appropriation by the original appropriator or by others. Water Supply and Storage Co. v. 
Curtis, 733 P.2d 680 (Colo. 1987). The fact that no one will be injured by the original 
appropriator's reuse of return flows is not a sufficient basis upon which to claim a right to 
those return flows. Id. Rather, all the requisite elements of an appropriation must be met; 
i.e., concurrent intent to appropriate and overt acts to demonstrate that intent. Since return 

\.v flows are available for use by present vested rights and to supply new appropriations, one 
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may not preempt "the development potential of water absent a demonstrated intent to put 
that water to beneficial use.~· ld, at 684. Thus, under current law the priority date for a 
plan to reuse return flows should be based on development of that plan, not the date of the 
original appropriation. 

A concern presented by attempts to salvage water through the reduction of non­
productive consumptive use, is the fact that this will be done in large part by either 
removing phreatophytic vegetation or depriving it of a water supply. A line of cases cited 
by those urging caution in creating a right to salvaged water holds that developed water can 
not be produced by the eradication of phreatophytes. SECWCD v. Shelton Farms. Inc, 187 
Colo. 181, 529 P.2d 1321 (1974). Developed water is "new" water not previously part of the 
river system and is not administered within the priority system, i.e. it is not subject to 
curtailment by call. .kJ.. Additional cases following Shelton Farms have held that 
elimination of non-phreatophytic vegetation also does not produce developed water. Giffen 
v. State, 690 P.2d 1244 (Colo. 1984). Nor may one dry up a marshy area, thereby allegedly 
reducing natural consumptive use and claim a right to the saved water outside of the priority 
system. R.J.A .. Inc. v. Water Users Association. District 6, 690 P.2d 823 (Colo. 1984). After 
Shelton Farms the General Assembly also decided that a plan for augmentation could not 
"include the salvage of tributary waters by the eradication of phreatophytes." Section 37-92-
103(9), C.R.S. However, the General Assembly has allowed gravel pit operators to take an 
augmentation credit for the "historic natural depletion ... caused by the preexisting natural 
vegetative cover ... permanently replaced" in the process of mining and exposing the water 
table to the atmosphere. Section 37-92-305(12)(a), C.R.S. This statute indicates that in 
some instances limited salvage is already allowed in Colorado. It should be noted that the 
above language allowing credit for preexisting vegetative cover in sand and gravel 
augmentation plans is being challenged in Central Colorado Water Conservancy District v. 
Danielson, Case No. 89CW170, Water Division No. 1. 

Salvage and saved water proposals submitted to the General Assembly do not involve 
claims for developed water, rather the saved or salvaged water would continue to be 
administered within the priority system. Both salvaged and saved water transfers also would 
be subject to the no injury rule, a further recognition that this water was and remains part 
of the tributary water system. Thus Shelton. Giffen, and RJA do not directly apply to 
irrigation efficiency improvement projects. However, the Court in those cases did express 
concern for the environmental damage that may result if incentives are given for removing 
vegetation and drying up wetlands. Section 37-92-103(9), which prohibits "eradication" may 
be a obstacle to salvage plans because almost every transfer of water rights involves a plan 
for augmentation as the means of preventing injury to other rights. Often phreatophytes 
need not be directly, or "actively" eradicated (i.e. cut down and removed) to reduce 
consumptive use, rather water can be prevented from reaching their root zones by reducing 
the seepage which supplies their water needs. The result, death and loss of this type of 
vegetation, has been referred to as "passive" eradication. When phreatophyte loss follows 
seepage reductions, it is unsettled whether the courts will find that the legislature intended 
to prevent so called passive eradication and require water users to continue to provide a 
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~ water supply to this vegetation. It should be observed that phreatophyte protection and 
other resource trade offs require balances which the General Assembly is ideally suited to 
adjust. In the Shelton Farms line of cases the court has urged the General Assembly, in the 
strongest language, to develop policies and mechanisms to accomplish better water 
management after weighing the competing resource use issues. 

Senator Glass introduced bills in 1984, 1985, and 1986 which would have created a right 
to sell, transfer, or reuse salvaged water (defined as any reduction in historical consumptive 
use) resulting from efficiency improvements under the original priority date. SB 84-161, SB 
85-95, SB 86-126; see appendix A Senator Glass explained that such a right might already 
exist with respect to a Colorado water right, but, due to uncertainty, water users were 
reluctant to become more efficient, or at least had less incentive to do so. The right to 
change a portion of the historical consumptive use of a water right while continuing the full 
level of activity under which that consumptive use previously occurred apparently has never 
been judicially approved. Such a plan might seem like an improper expansion of use, and 
yet the stream would be unaffected because actual depletion before and after the efficiency 
improvement would remain the same. 

In 1991 a different approach to encouraging improved efficiencies was introduced by 
Representative Foster, HB 91-1110. That bill would have allowed the sale, transfer, or 
reuse of "saved water" defined as the reduction in historical diversion rates resulting from 
system modernization, which would otherwise be lost to appropriators in Colorado. A saved 
water right would retain the same priority date as the original appropriation. Any use or 
change of this saved water could only occur if it caused no injury to any downstream users. 
This proposal would appear to overturn the holding in Water Supply Co., supra that a reuse 
right only receives an appropriation date fixed by the formulation of the intent and "first 
step" to reuse the water. 

During attempts to move HB 91-1110 out of the Senate Agriculture, Livestock, and 
Natural Resources Committee, an amendment limiting saved water to the Colorado River 
basin was considered. There was substantial support for the concept in Western Colorado 
and return flow reliance there is not as great as on the Front Range. Such an attempt to 
limit the statewide applicability of a salvage or saved water right may raise issues of special 
legislation and equal protection under the law. However, there may be valid reasons based 
on hydrology, compact provisions, and resource demands to target specific watersheds. 
Another potential constitutional problem arises from assigning a priority date which predates 
the actual intent to make an appropriation for reuse purposes. This may be inconsistent 
with the declaration that ''The water of every natural stream, not heretofore appropriated 
... [is] the property of the public, ... subject to appropriation .... The right to divert the 
unappropriated waters of any natural stream to beneficial uses shall never be denied." Colo 
Const. Art XVI, Sections 5 and 6. 

A final legal concept which needs to be considered is the authority of the State Engineer 
~ Office (SEQ) to administer water rights, prevent waste, and determine that water rights have 
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~ been abandoned. The State Engineer is given broad powers to enforce priorities to water 
by curtailing diversions by junior rights when supplies are short. Section 37-92-502(2)(a), 
C.R.S. However, under the "futile call" doctrine he may not curtail a junior diversion, unless 
he is reasonably certain the water will actually benefit the calling senior right. Id. Under 
this doctrine the SEQ refuses to curtail a junior right for the benefit of a wasteful water 
diversion. The SEQ is also directed to investigate and remove abandoned water rights from 
the priority system. Section 37-92-402, C.R.S. 

These powers and duties can draw the SEQ into any irrigation efficiency program, even 
if there is no attempt to change the use of the water. Under current law, if efficiency 
improvements are made by a water right holder, the SEQ may reduce the size of any call 
made by that right to the extent water is not needed for beneficial use. If actual diversion 
rates remain reduced for a sufficiently long time the SEQ could, or may be forced to, find 
that a portion of the decreed water right of the improved system has been abandoned. 
However, such a determination, while it might reduce a portion of the diversion right, could 
not impair the irrigator's ability to continue to beneficially use the quantity of water actually 
used and needed for t~e perfected historical purposes of the original appropriation. 
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~ V. Resource Impacts of Water Salvage 

When the efficiency of water used for any purpose is improved there are resulting 
changes to stream flows, depletions, and return flows. Changes potentially effect both the 
quantity and timing of water in the stream system. When a water right is transferred similar 
changes occur, but the "no-injury" rule has a counter balancing tendency to preserve stream 
conditions, at least to the extent other appropriators can demonstrate reliance on those 
conditions. Changes in the stream system result in a variety of related environmental 
impacts. 

A Water Supply Impacts 

In an efficiency improvement project some combination of incidental consumptive uses 
and return flows will change in response to the typical mix of activities. The following 
discussion considers those changes separately to illustrate discrete impacts. 

When incidental consumptive use is reduced by efficiency improvements depletions are 
reduced resulting in a gain, or accretion to the net available water supply in the basin. How 
that increased supply gets used depends on the hydrology of the particular basin, the 
location in the basin where the efficiency improves, demands for water, the distribution of 
water rights in the basin, and interpretations of water law. The increased supply might be 
picked up by the original diverter to meet new or existing needs, by other appropriators 
above or below the location of the improvements, or may flow downstream if there is no 
current demand for this new increment of water. While it is not possible to identify in 
absolute terms the final fate of a particular accretion to the basin supply, it is clear that any 
reduction in depletions by one user leaves more water in the stream for other users. 

When an efficiency improvement reduces return flows the effect on the stream system, 
is even less clear. Return flows can be reduced as a result of increased consumptive use (if 
allowed) or lower water diversions made possible by reduction of conveyance and on-farm 
losses. If consumptive uses (either productive or incidental) are not reduced there will be 
no change in depletions and no gain to the basin water supply. In a basin which already has 
sufficient water to meet all potential depletions at any location there would be no impact 
on available supplies from reducing return flows. However, there can be significant impacts 
on the available water supply as a result of changing diversion rates and patterns in a basin 
where demand outstrips supply. 

If a senior irrigator who historically has called out junior users to make its diversions 
becomes able to meet its needs with less water, then upstream juniors who previously had 
to bypass water to meet the senior's call will experience an increase in their available supply. 
If those juniors divert this water upstream depletions may be increased, causing a 
corresponding decrease in the available water supply downstream of those juniors. If other 
downstream users have sufficiently senior rights, they may continue to call the saved water 
past upstream users. Note that the no injury rule only applies when a water right is 
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changed, and that merely diverting less water to carry out the same historical decreed 
purpose is not considered a change of water right. 

The holder of junior rights sees improved efficiency as a way to reduce losses so that 
more water can be consumed under the historical diversions available to him. This 
increases depletions (and reduces return flows) below the area. So long as this increased 
use is consistent with the original decreed water rights, there is no change of rights and no 
opportunity to apply the "no injury'' rule. H the improver is not able to increase consumptive 
use it will then divert less water, consume the same amount, and return less water to the 
stream. In that case, and assuming upstream users already have an adequate supply, the 
reduced diversions will result in an increased supply below the headgate and a decreased 
late season supply in reaches below where return flows historically entered the stream. 

B. Water Quality Impacts 

There are two types of water quality impacts that result from efficiency changes: changes 
in the assimilative capacity of the stream and changes in the pollutant load entering the 
stream. 

Irrigation return flows may pick up sediment, dissolved minerals, or agricultural chemicals 
as they travel across the field and through the soil. Return flows could then add pollutants 
to the watercourse. The size of the pollutant load depends on farming methods, soil types, 
underlying geology, and distance from the stream, but in general, any reduction in return 
flows will result in a lower pollutant load entering the stream. 

The assimilative capacity of the stream measures its ability to absorb a given pollutant 
load without adversely impacting water quality. This process is more complex than simple 
dilution, because it depends on more than just the volume of stream flow (i.e., temperature, 
biological activity, chemical composition, etc.). However, in general terms, the ability of a 
stream to ~similate wastes does improve when the volume of stream flow increases. This 
tension between water quality and water quantity is already recognized in a number of ways, 
and may eventually limit diversion and use of surface water in Colorado. The precise effect 
of irrigation efficiency changes on the assimilative capacity of a stream will depend on 
downstream uses, types of pollution discharges entering lower reaches from other sources, 
timing of other discharges (i.e., seasonal irrigation return flows, intermittent industrial 
discharges, or year round municipal waste discharges), and the quantity of flows in the 
stream. For instance, the loss of return flows may reduce late fall and winter flows in 
smaller streams, making them less able to assimilate the discharges from municipal users. 

C. Groundwater Impacts 

Groundwater can be a renewable or a finite resource depending on whether overlying 
geology allows recharge of the aquifer. 

20 



Rechargeable aquifers are usually hydraulically connected, or tributary, to the surface 
water system. Colorado water law recognizes this physical connection and tributary 
groundwater is allocated and administered on the same basis as surface water. These 
tributary aquifers are recharged in many areas by irrigation water that infiltrates into the 
soil and deep percolates down to the aquifers. The water table then rises and groundwater 
flows to surface streams that intercept the aquifer. Reduced irrigation losses produce less 
deep percolation and less recharge. Declining recharge rates reduce the rise in the localized 
groundwater mounds and the regional water table, with potential impacts on well pumping 
levels and return flows. Pumpers are willing to reduce their well diversions to save on 
. energy consumption and cost of agricultural chemicals (lower water application rates allow 
reduced applications of fertilizer). When tributary well pumpers become more efficient they 
have little absolute impact on the annual water table, because reduced pumping offsets any 
loss of recharge. However, when surface irrigators become more efficient they can decrease 
the supply of water available to the tributary aquifers, impacting well users who have come 
to rely on those return flows. 

Non-tributary aquifers are geologically isolated from significant surface recharge. The 
incentive to improve the efficiency of uses of non-tributary aquifers, such as the Ogallala, 
is to conserve a vanishing resource. Significant efforts are now under way to reduce well 
pumping by using water more efficiently and thereby extend the life of this finite supply. 
The allocation and conservation of non-tributary groundwater is beyond the scope of this 
analysis, but may merit further attention and consideration if the General Assembly is going 
to create incentives to encourage improved irrigation efficiency. 

D. Environmental Impacts 

When stream flows and groundwater levels are changed, water dependent environmental 
values are impacted, some being degraded and others enhanced as a result of efficiency 
improvements. 

As explained above, the water supply impacts of efficiency changes depend on basin 
characteristics and the relative priority of the improved right. Clearly, when consumptive 
use is· decreased additional water is available in the basin. Depending on current and future 
needs in the basin this water may get consumed by others or may remain in the stream to 
improve aquatic and riparian values. Where return flows are decreased the effect is less 
clear. If those return flows are reduced by reducing diversion volumes it might be 
concluded that stream flows are improved. Actually, the lower diversion rate may only 
make it possible for some other upstream user to now divert and consume more water, in 
fact decreasing stream flows. If no upstream use of the reduced diversions occurs, instream 
flow will be increased between the headgate and the point(s) where return flows historically 
entered the stream. Below that point annual flows should be similar to historical levels, but 
the monthly pattern would vary, returning to a more natural flow distribution. In Colorado 
the pre-irrigation flow distribution often saw peak flows in spring and dry streams in the 
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summer and fall. Irrigation return flows have changed intermittent streams to perennial 
streams with a year-round water supply; improved efficiencies may reverse this trend. 

Another environmental resource impacted by irrigation efficiency changes is wetlands. 
Losses from irrigation systems can augment the water supply for natural wetlands and often 
result in creation of new wetlands entirely dependent on irrigation for their water supply. 
Water that would otherwise return to the surface stream is consumed by wetland vegetation, 
creating a stream depletion. Incidental consumptive use within an irrigation system is often 
reduced with a corresponding loss of wetland acreage. Indeed, the Federal Salinity Control 
Program has been required to mitigate this type of wetlands loss caused by its projects. 

There are also socio-economic impacts associated with improved irrigation efficiencies. 
The vegetation along ditches, which relies on conveyance losses for a water supply, has in 
some areas become a major community amenity. Ditch lining eliminates this vegetation, 
and replacing ditches with pipe eliminates both the vegetation and the artificial waterway. 
In urban areas ditches serve as aesthetic and recreational surrogates for a natural 
watercourse. On the· other hand, transfer of increments of salvaged or saved water is 
presented as an alternative to the total conversion of agricultural water rights to municipal 
uses. Thus, rural communities may be spared the economic and environmental impacts 
associated with large scale total dry-up of irrigated acres. 
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VI. Policy Issues 

A number of policy issues must be addressed and resolved before salvaged or saved 
water can be fully incorporated into the water rights system in Colorado. 

A Role of the State 

Should Colorado take an active role in promoting and encouraging better water use 
efficiency? It has always been state policy that water should be used wisely and beneficially, 
and that waste is not tolerated. However, the state has primarily relied on private efforts 
in a free market to accomplish this goal. Water users have resisted suggestions that the 
state develop a comprehensive water management plan. Rather, the creation of a 
specifically defined and transferable property right to the use of water, has permitted 
economic forces to move water to its highest valued use. Is this a sufficient role for the 
future? Public perceptions about waste, inefficiency, and conservation may demand a more 
proactive approach. The equitable apportionment doctrine which invites federal judicial 
scrutiny of wise resource use, as well as Colorado's current efforts to maintain compact 
entitlements, may dictate a stronger state role. 

If the state decides salvaged or saved water should be a component of a strategy to better 
use its water supply it must then determine what types of efficiency measures should be 
promoted. Salvage water, defined as changes in historical consumptive use, is least likely 
to interfere with return flows relied on by others, but also has limited potential to add 
significant supplies of water. Saved water, defined as changes in historical diversions can 
yield larger volumes of water for new uses, but will require close analysis of return flow 
patterns. Litigation over that analysis and the extent of the "no injury" rule can be expected. 
Requiring review of salvage or saved water applications by the State Engineer may simplify 
the fact finding process, and give other water users some protection without the expense of 
objecting in water court. 

If the state wants to take a more active role in promoting efficiency it can do so using 
either a "carrot or stick" approach, with incentives or regulations. Examples of actions which 
might encourage more efficient operations are: removing current market barriers and 
reducing transaction costs, funding programs designed to improve efficiency, and creating 
new entitlements to water made available through conservation measures. Examples of 
actions which could force more efficient water use include: more specific and tighter 
definition of beneficial use, giving the State Engineer increased authority and resources to 
curtail wasteful or inefficient practices, and regulation of agricultural return flows as a 
nonpoint pollution source. 

B. Resource Tradeoffs 

Should wetlands, albeit artificial, be impaired to provide new water supplies? Does water 
consumed by vegetation along ditches and farm fields provide a valuable aesthetic and 
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habitat resource to the local community or is that water more valuable elsewhere? Do the 
improvements to water quality that will result from reduced return flows offset the likely loss 
of wetlands? Is preservation of artificial, irrigation-induced wetlands to be preferred over 
efficiency changes that result in improved streamflows and benefits to riparian habitat? Can 
salvage reduce the pressure to completely dry-up irrigated acreage as a source of municipal 
water? How can efficiency efforts by groundwater consumers and pumpers• reliance on 
surface irrigation losses be recognized and protected consistent with the state policy to 
encourage conjunctive use of tributary groundwater and surface supplies? 

C. Legal Questions 

Does strict enforcement of the .. no injury .. rule, as currently applied, prevent creative and 
more efficient use of our water supplies by focusing too narrowly on maintenance of the 
status quo, and do plans for augmentation provide adequate relief to rigid application of the 
,.no injury .. rule? 

Does or should a water right include the right to transfer changes in historical diversions 
to new uses while retaining the original priority date, subject only to the .. no injury .. rule? 
Would such an entitlement reward previously wasteful or inefficient practices and give 
credence to the disputed maxim 11USe it or lose it11? Would retention of the original priority 
date for saved water be speculative in that it allows a priority date that predates actual 
formation of the intent to appropriate? 

Do upstream junior water right holders have any reliance claims to saved water? Such 
claim would be based on their expectations, formed at the time of their appropriation, that 
inefficient, but senior downstream practices would someday be improved, thereby reducing 
the senior calls on their rights. Is such an expectation reasonable and justified, and is it 
protected by the ,.no injury .. rule? Even if there was no such express expectation on the 
junior's part at the time of appropriation, does the prior appropriation system fairly imply 
a gradual attrition of senior rights through abandonment which eventually leads to a better 
water supply for juniors? 

How should stateline delivery obligations created by compact or court decree be 
accounted for when evaluating a saved water proposal? Upstream juniors, potentially 
subject to a compact call, may assert that return flows which currently flow out of state 
benefit them and allow additional upstream depletions. Do we know enough about how and 
when a compact call will be administered in each basin to allow a se~or the right to 
transfer return flows? 

Does an adequate rationale exist for creating different salvage entitlements in various 
regions of the state? Each basin can be considered unique in terms of hydrology, water 
development, local economies, and compact obligations. The prior appropriation system, 
however, has always included the right to take water from any basin for use anywhere else 
in the state. Can or should a salvaged or saved water entitlement be limited to certain 
activities, such as .. that resulting from federal programs .. ? 

24 



~ VII. Conclusion 

The Board's analysis of water salvage reveals that opportunities to "maximize the 
beneficial use of Colorado's water resources" exist through improving water use efficiency, 
particularly agricultural water use. However, after accounting for the return flow dynamic 
the quantity of water supply made available for new uses through efficiency improvements 
may not be as large as some would suggest. Implementation of salvage opportunities will 
result in additional social, economic, and environmental gains and losses. Difficult policy 
questions and resource tradeoffs must be evaluated and balanced before any approach to 
water salvage or savings is adopted by the General Assembly. 

The following points provide a framework for that evaluation. 

A Varying degrees of water conservation may be recognized. 

1. Reduction in historical productive, beneficial consumptive use. 

2. Reduction in any historical consumptive use. 

3. Reduction in historical diversion volumes, where the differential amount would not 
be physically available to other users. 

4. Reduction in historical diversion volumes, but subject to "no injury rule". 

B. Various possible entitlements to salvaged or saved water can be recognized or created. 

1. Water historically consumed and no longer needed belongs to the original user and 
can be used for new purposes or transferred since no injury will result when only 
consumptive use is transferred. 

2. Water historically diverted, but no longer needed belongs to the original 
appropriator for transfer under the original appropriation date, but subject to the no 
injury rule. 

3. Salvaged or saved water produced by efficiency improvements retains its original 
priority and belongs to the party causing the improvements to be made. A water 
user might be forced to allow someone else to improve his system and claim the 
salvage, provided historical consumptive use is not impaired in any way. 

4. Water no longer needed for a decreed beneficial use belongs to the stream system 
and is available to existing and future appropriators for use under their own 
priorities. 
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~ C. Various roles for State of Colorado 

1. Maintain status quo and make no changes to existing law. 

a. Let State Engineer move water users toward more efficient practices with his 
current authority and jurisdiction. 

b. Let those who want to improve efficiency proceed with only the current 
incentives to stimulate such activity. 

c. Let judiciary resolve entitlement to saved or salvaged water in a proper case 
with specific facts. 

2. Clarify current entitlement to saved or salvaged water by legislative declaration 
with specific statutory changes to make that intent clear. 

3. Support and encourage increased water conservation through enhanced efficiency. 

a. Clarify or change law in ways that create additional incentives. 

b. Provide additional state programs with technical and financial aid. 

c. Incorporate saved water into a comprehensive strategy to meet future water 
quantity and quality goals. 

d. Minimize transaction and litigation costs by allowing review and approval by 
State Engineer, leading to rebuttable presumptions. 

4. Create a specific entitlement, if no present entitlement exists, to saved or salvaged 
water as an incentive to those who otherwise might not become more efficient. 
It may matter less who gets the entitlement, than that the right be clearly assigned. 
The market place will then determine where the saved water goes. 

5. State could take a portion of saved water, and use for instream purposes and to 
offset potential injuries to others on stream system. 

6. Regulate and mandate that water use efficiencies must meet specific minimum 
requirements. Authorize the State Engineer to vigorously eliminate wasteful or 
inefficient practices. Consider allowing private enforcement actions by those who 
can show a use for water currently denied to them by an inefficient water use. 
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General Assembly 



1 

2 

3 

4 

5 

6 

7 

8 

~ 9 

10 

11 

LDO NO. 84 00751fifty·fourth General Assembly SENATE BILL NO. 161 
STATE OF COLORADO 

BY SENATORS Glass, Beatty, Hefley, MacManus, Peterson, 
Stewart, and Baca; 
also REPRESENTATIVES Herzog, Campbell, Hume, Oavoren, and 
Reeves. 

A BILL FOR AN ACT 

CONCERNING SALVAGED WATER. 

Bill Summary 

AGltCUlllllE. . 
~:~lUPu~l RESOURCES & ENIRG~ 

(/J/ 

(Note: This summary applies to this bill !! introduced 
and does ~ necessarily reflect any amendments which may be 
subsequently adopted.) 

Permits the affirmation of salvaged water subject to 
vested water rights and subject to the same laws and 
procedures as apply to appropriation under the priority 
system. Declares that the acquisition and application of 
salvaged water is a beneficial use of water when affirmed as 
being from an original appropriation. 

Be it enacted ~ the General Assembly of the State of Colorado: 

SECTION 1. Article 82 of title 37, Colorado Revised 

Statutes, as amended, is amended BY THE ADDITION OF A NEW 

SECTION to read: 

37-82-107. Affirmation of a water right to salvaged 

water. (1) As used in this section, "salvaged water11 means 

water which is part of an appropriated water supply that would 

be lost to users of the water source as a result of 

evaporation, transpiration, seepage, or otherwise and which is 

conserved or otherwise made available for beneficial use. The 



1 difference between historical consumptive use and 

2 consumptive use shall determine the quantity of salvaged 

3 water. 

4 (2) To efleourage the co11servation and maximize the 

5 beneficial use of all the waters of this state, ~ 

6 acquisitio11 aAd apf)lieatioA ef sah<aged water in this state is 

7 __ declared to be a beneficial use of water from an ~riginal 

8 appropriat1on wt1e11 affirmed as being salvaged--frcm-a-n-t"r-i-Ft+nai 
' I 

' 9 --appropriation as provided iA this section. < ... 
. ' 

10 (3) (a) Any p~rson who desires an affirmation 6f ~ water 

11 right or a conditional water right, a change of water right, 

12 or an approval of a plan for augmentation to salvaged water 

13 shall file an appropriate application therefor with the body 

14 having jurisdiction over the original appropriation from which 

15 the salvaged water is derived and comply with the requirements 

16 of this section in addition to any other requirements, terms, 

17 and conditions provided or authorized by law pertaining to 

18 such application. 

19 (b) The acquisition and application of salvaged water 

20 shall not be valid until an application for affirmation 

21 therefor is filed and approved by the state engineer, the 

22 ground water commission, or the water judge, as the case may 

23 be. Before affirming the acquisition and application of 

24 salvaged water as being from the original appropriation and 

25 the original appropriator 1 s right to the salvaged water, such 

26 body processing the application must first find that the 
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1 

2 

3 

proposed plan to salvage water will not injure vested water 

rights by depriving other appropriators of quantities of water 

to which they are entitled. 

4 (4) In determining the quantity of water salvaged, the 

5 applicant must submit evidence to prove the claim to the 

6 satisfaction of the body processing the application. The date 

7 of priority of any affirmation of salvaged water shall be the 

8 appropriation and adjudication date of the original 

9 appropriation from which it is derived, regardless of the date 

10 of filing. 

11 (5) All awards affirming the acquisition and application 

12 of salvaged water from a water source shall be subject to 

13 reconsideration by the awarding body in the same manner set 

14 

15 

16 

forth in section 37-92-304 (6). Notice of all awards under 

this section shall be sent to the state engineer. 

(6) All salvaged water shall be administered within the 

17 priority system and, as otherwise allowed by law, may be used, 

18 sold, or transferred by the appropriator of the original water 

19 right without restriction on place of use. Salvaged water 

20 shall also be available for reuse as provided in section 

21 37-82-106. 

22 (7) The state engineer shall maintain separate records 

23 regarding claims and affirmations of salvaged water rights and 

24 shall submit reports to the general assembly thereon and on 

25 the implementation of this section, including, but not limited 

26 to, data concerning the number of claims and affirmations and 
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~ 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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their location, selected comments from affected government 

agencies and objectors, and recommendations relating to the 

affirmation of salvaged water. Such reports shall be 

submitted by December 31, 1984, and June 30, 1985. 

SECTION 2. 37-82-104, Colorado Revised Statutes, is 

amended to read: 

37-82-104. Not to impair vested rights. Nothing in 

sections 37-82-103 to 37-82-105 OR SECTION 37-82-107 shall be 

construed to amend or repeal section 37-82-102; or impair, 

diminish, or destroy any valid appropriation of water for any 

beneficial use which has been made or decreed in accordance 

with law; or modify, amend, or affect any decree of court or 

the statutes limiting the time wherein appropriators must 

appear for determination of priorities of right for diversions 

from natural streams or the decisions of the courts construing 

the statutes. 

SECTION 3. 37-82-106, Colorado Revised Statutes, as 

amended, is amended to read: 

37-82-106. Right to reuse of imoorted water. 

(1) Whenever an appropriator has lawfully INTRODUCED SALVAGED 

WATER INTO A STREAM SYSTEM OR HAS introduced foreign water 

into a stream system from an unconnected stream system, such 

appropriator may make a succession of uses of such water by 

exchange or otherwise to the extent that its volume can be 

dJstinguished from the volume of the streams into which it is 

introduced. Nothing in this section shall be construed to 
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1 impair or diminish any water right which has become vested. 

2 (2) To the extent that there exists a right to make a 

3 succession of uses of foreign, nontributary, SALVAGED, or 

4 other developed water, such right is personal to the developer 

5 or his successors, lessees, contractees, or assigns. Such 

6 water, when released from the dominion of the user, becomes a 

7 part of the natural surface stream where released, subject to 

8 water rights on such stream in the order of their priority, 

9 but nothing in this subsection (2) shall affect the rights of 

10 the developer or his successors or assigns with respect to 

11 such foreign, nontributary, SALVAGED, or developed water, nor 

12 shall dominion over such water be lost to the owner or user 

13 thereof by reason of use of a natural water course in the 

14· process of carrying such water to the place of its use or 

15 successive use. 

16 SECTION 4. Effective date. This act shall take effect 

17 July 1, 1984. 

18 SECTION 5. Safety clause. The general assembly hereby 

19 finds, determines, and declares that this act is necessary 

20 for the immediate preservation of the public peace, health, 

21 and safety. 
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LDO NO. 85 0619/1 Fifty.fifth General Assembly SENATE BILL NO. 

STATE OF COLORADO 

AGRICUliURE, 
HATUILU. RESOURCES & Eli£RST 

BY SENATORS Glass, Lee, Fenlon, and Peterson; 
also REPRESENTATIVES Herzog, Hume, and Underwood. 

A BILL FOR AN ACT 

1 CONCERNING WATER RIGHTS FOR CONSERVED AGRICULTURAL WATER. 

2 

3 

Bill Summary 

(Note: This summary applies to this bill !! introduced 
and does not necessarily reflect any amendments which may be 
subseguently adopted.) 

Provides that, when the owner of an absolute agricultural 
water right uses conservation methods to reduce the historic 
consumptive use of the water right, he may use, sell, lease, 
exchange,;or make available for augmentation or substitute 
supply the amount of water which he conserves. Further 
provides, however, that no injury can occur to the owners of 
water rights or persons entitled to use water under a water 
right. Requires that a change of water right decree must be 
obtained before the use of the conserved water is changed. 
Provides that conserved water does not include water which was 
wasted historically. Calculates the measure of conserved 
water as the difference between the historic consumptive use 
and the reduced consumptive use of the agricultural water 
right. Contains a savings proviso which recognizes that 
articles of incorporation, bylaws, or contractual arrangements 
of a ditch or reservoir company may prevent transfer or change 
of water out of the ditch or reservoir. 

Be it enacted Bl the General Assembly of the State of Colorado: 

SECTION 1. Article 82 of title 37, Colorado Revised 

4 Statutes, as amended, is amended BY THE ADDITION OF A NEW 

5 SECTION to read: 



1 37-82-107. Conserved agricultural water. The owner of 

2 an absolute agricultural water right who employs methods to 

3 use water from that water right more efficiently than it was 

4 utilized prior to the effective date of this section shall be 

5 entitled to utilize, sell, lease, exchange, or make available 

6 for augmentation or substitute supply, for any beneficial use, 

7 that amount of conserved water which is the quantitative 

8 difference between the historic consumptive use of the right 

9 and his lesser consumptive use, so long as a change of water 

10 right decree is obtained pursuant to law before any change in 

11 use of the conserved water is made. The change of water right 

12 decree shall insure that such change will not injuriously 

13 affect the owner of, or persons entitled to use, water under a 

14 vested water right or a decreed conditional water right. In 

15 calculating the measure of conserved water for purposes of the 

16 change of water right decree, no amount of water shall be 

17 included which historically constituted waste, after taking 

18 into account and giving effect to the then prevailing and 

19 accepted methods and norms for the agricultural water use. 

20 This section shall not be construed to allow the use, sale, 

21 lease, exchange, or use for augmentation or substitute supply 

22 of any water of a ditch or reservoir company in derogation of 

23 the articles of incorporation, bylaws, or contractual 

24 arrangements of the ditch or reservoir company. 

25 SECTION 2. Safety clause. The general assembly hereby 

26 finds, determines, and declares that this act is necessary 
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LDO NO. 86 0286/1 SENATE BILL NO. 
STATE OF COLORADO 

AGRiCULTURE, 
MATURAL RESOURCES I ENERGY 

BY SENATOR: 3lass; 
also REPRESENTATIVES Scherer and Allison. 

A BILL FOR AN ACT 

1 CONCERNING WATER RIGHTS FOR CONSERVED AGRICULTURAL WATER . 

2 

3 

Bill Summary 

(Note: This summary applies to ~bill !!_ introduced 
and does not necessarily reflect any amendments which may be 
subsequently adopted.) 

Provides that, when the owner of an absolute agricultural 
water right uses conservation methods to reduce the historic 
consumptive use of the water right, he may use, sell, lease, 
exchange, or make available for augmentation or substitute 
supply the amount of water which he conserves. Further 
provides, however, that no injury can occur to the owners of 
water rights or persons entitled to use water under a water 
right. Requires that a change of water right decree must be 
obtained before the use of the conserved water is changed. 
Provides that conserved water does not include water which was 
wasted historically. Calculates the measure of conserved 
water as the difference between the historic consumptive use 
and the reduced consumptive use of the agricultural water 
right. Contains a savings proviso which recognizes that 
articles of incorporation, bylaws, or contractual arrangements 
of a ditch or reservoir company may prevent transfer or change 
of water out of the ditch or reservoir. 

Be it enacted ~ the General Assembly of the State of Colorado: 

SECTION 1. Article 82 of title 37, Colorado Revised 

4 Statutes, as amended, is amended BY THE ADDITION OF A NEW 

5 SECTION to read: 

6 37-82-107. Conserved agricultural water. The owner of 

C;1pi~al le~ten indicate new mu:eria{ ro be :1ud~d f:J ~.xistin~ statute. 
r. ... . ... . . •. . . . . 
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1 an absolute agricultural water right who employs methods to 

2 

3 

use water from that water right more efficiently than it was 

utilized prior to the effective date of this section shall be 

4 entitled to utilize, sell, lease, exchange, or make available 

5 for augmentation or substitute supply, for any beneficial use, 

6 that amount of conserved water which is the quantitative 

7 difference between the historic consumptive use of the right 

8 and his lesser consumptive use, so long as a change of water 

9 right decree is obtained pursuant to law before any change in 

10 use of the conserved water is made. The change of water right 

11 decree shall insure that such change will not injuriously 

12 affect the owner of, or persons entitled to use, water under a 

13 vested water right or a decreed conditional water right. In 

14 calculating the measure of conserved water for purposes of the 

15 change of water right decree, no amount of water shall be 

16 included which historically constituted waste, after taking 

17 into account and giving effect to the then prevailing and 

18 accepted methods and norms for the agricultural water use. 

19 This section shall not be construed to allow the use, sale, 

20 lease, exchange, or use for augmentation or substitute supply 

21 of any water of a ditch or reservoir company in derogation of 

22 the articles of incorporation, bylaws, or contractual 

23 arrangements of the ditch or reservoir company. 

24 SECTION 2. Safety clause. The general assembly hereby 

25 finds, determines, and declares that this act is necessary 

26 for the immediate preservation of the public peace, health, 

27 and safety. 
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LLS NO. 91 0295/1 

First Regular Sessaon 

Fifty-eighth General Assembly 

STATE OF COLORADO 

BY R 

HOUSE B[LL 91- I{/{) 

A BILL FOR AN ACT 

1 CONCERNING WATER WHICH IS SAVED. 

z 
3 

Bill Summary 

(Note: This summary applies to this bill as introduced 
and does not necessarily reflect any amendments which may be 
subseauently adopted.) · 

Provides for the adjud~cation of conservation water 
rights for the owners of direct flow water rights who meet 
certain requirements and can show that a certain amount of 
water will be saved by virtue of any modernization, 
improvement, or change in an applicant's method of operation. 
Specifies the procedures to be followed by applicants for such 
adjudications. Specifies that an applicant's original water 
right will be reduced by the amount of water saved due to the 
modernization, improvement, or change in operation of the 
applicant and that such an applicant will be granted a 
conservation decree for the amount of water saved. 

Be it enacted by the General Assembly of the State of Colorado: 

SECTION 1. Part 3 of article 92 of title 37, Colorado 

4 Revised Statutes, 1990 Repl. Vol., is amended BY THE ADDITION 

5 OF A NEW"SECTION to read: 

6 37-92-301.5. Conservation water right - aoolication -

7 adJudication. (1) AS USED IN THIS SECTION, 11 SAVEO WATER'' 

CapftalletUn indicate n.au matl:rial to be added tD erbtfng stanate. 
Da.sh.ea through the wonts indicate deletfon.s from IUUttng •mtute. 
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1 MEANS THE AMOUNT OF WATER WHICH AN APPLICANT CLAIMS WILL NO 

2 

3 

LONGER BE NEEDED FOR DIVERSION AT THE APPLICANT'S HEADGATE 

BECAUSE OF MODERNIZATION, IMPROVEMENT, OR CHANGE IN THE 

4 APPLICANT'S METHOD OF OPERATION. 

5 (2) AN OWNER OF A DIRECT FLOW WATER RIGHT WHICH HAS BEEN 

6 USED FOR AT LEAST SEVEN OF THE LAST TEN YEARS AS LISTED IN THE 

7 LATEST QUADRENNIAL TABULATION MAY APPLY TO THE WATER CLERK FOR 

8 ADJUDICATION OF A CONSERVATION WATER RIGHT AS SPECIFIED IN 

9 THIS SECTION. THE PROCEDURE FOR ADJUDICATION OF A 

10 CONSERVATION WATER RIGHT SHALL BE THE SAME AS THAT FOR THE 

11 ADJUDICATION OF OTHER WATER RIGHTS UNDER THIS ARTICLE UNLESS 

12 SUCH OTHER PROCEDURES WOULD BE IMPRACTICABLE OR IN DIRECT 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CONFLICT WITH ANY SPECIFIC PROVISIONS OF THIS SECTION. AN 

APPLICATION FOR A CONSERVATION WATER RIGHT SHALL AT A MINIMUM 

SET FORTH THE LOCATION, AMOUNT, AND USE OF ANY DECREED WATER 

RIGHT WHICH FORMS THE BASIS OF THE APPLICATION FOR A 

CONSERVATION WATER RIGHT. SUCH APPLICATION SHALL ALSO INCLUDE 

ANY MODERNIZATION, [MPROVEMENT, OR CHANGE TO BE MADE IN THE 

APPLICANT'S METHOD OF OPERATION AND THE AMOUNT OF SAVED WATER 

WHICH WILL RESULT FROM ANY SUCH MEASURE. AT THE OPTION OF THE 

APPLICANT, AN ADJUDICATION OF A CHANGE IN A POINT OF DIVERSION 

OF . A WATER RIGHT MAY BE COMBINED WITH THE ADJUDICATION OF A 

CONSERVATION WATER RIGHT PURSUANT TO THIS SECTION. THE WATER 

CLEPK SHALL INCLUDE ANY APPLICATION FILED UNDER THIS SECTION 

IN THE MONTHLY RESUME OF APPLICATIONS FILED IN THE DIVISION 

AND MADE AVAILABLE TO THE PUBLIC PURSUANT TO SECTION 37-92-302 
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1 (3). 

2 

3 

4 

5 

(3) IF THE REFEREE OR WATER JUDGE IS SATISFIED THAT AN 

APPLICANT WILL UNDERTAKE THE MODERNIZATION, IMPROVEMENT, OR 

CHANGE IN THE APPLICANT'S METHOD OF OPERATION AND THAT ANY 

SUCH CHANGES CAN OCCUR WITHOUT INJURY TO DOWNSTREAM USERS, THE 

6 COURT SHALL ENTER A DECREE ADJUDICATING SUCH A CONSERVATION 

7 WATER RIGHT. SUCH A RIGHT SHALL REDUCE THE ORIGINAL WATER 

8 RIGHT OWNED BY THE APPLICANT BY THE TOTAL AMOUNT OF WATER 

9 SAVED, AND THE ORIGINAL DECREE SHALL BE AMENDED ACCORDINGLY. 

10 A CONSERVATION WATER RIGHT SHALL ENTITLE THE APPLICANT TO THE 

11 AMOUNT OF SAVED WATER IN THE FORM OF A CONDITIONAL WATER RIGHT 

12 WITH THE SAME PRIORITY AS THE APPLICANT'S ORIGINAL WATER 

13 RIGHT. 

14 

15 

(4) IN CONSIDERING EVIDENCE ON AN APPLICATION FOR A 

CONSERVATION WATER RIGHT, THE COURT SHALL ACCEPT AS CONCLUSIVE 

16 EVIDENCE THE AMOUNT OF WATER LISTED IN THE QUADRENNIAL 

17 TABULATION AS THE AMOUNT OF WATER ADJUDICATED TO THE APPLICANT 

18 FOR THE WATER RIGHT FORMING THE BASIS OF THE APPLICATION FOR A 

19 CONSERVATION WATER RIGHT PURSUANT TO THE PROVISIONS OF THIS 

20 SECTION. 

21 SECTION 2. Safety clause. The general assembly hereby 

22 finds, determines, and declares that this act is necessary 

23 for the immediate preservation of the public peace, health, 

24 and safety. 
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Appendix C - Definitions 

1. Terms defined by Statute: 

abandonment -

appropriation -

beneficial use -

"the termination of a water right in whole or in part as a result of the 
intent of the owner thereof to discontinue permanently the use of all or 
part of the water available thereunder." Section 37-92-103(2), C.R.S. 
[F]ailure for a period of ten years or more to apply to a beneficial use 
the water available under a water right when needed by the person 
entitled to use same shall create a rebuttable presumption of 
abandonment of a water right with respect to the amount of such 
available water which has not been so used;" Section 37-92-402(11), 
C.R.S. 

"the application of a specified portion of the waters of the state to a 
beneficial use pursuant to the procedures prescribed by law;" 
Section 37-92-103(3), C.R.S. 

"the use of that amount of water that is reasonable and appropriate 
under reasonably efficient practices to accomplish without waste the _,. 
purpose for which the appropriation is lawfully made .... " ---
Section 37-92-103(4), C.R.S. 

change of water right - "a change in the type, place, or time of use, a change in the point 
of diversion, ... a change in the means of diversion, a change in the place 
of storage, a change from direct application to storage and subsequent 
application, ... or any combination of such changes." 

diversion-

Section 37-92-103(5), C.R.S. 

"removing water form its natural course or location ... by means of a 
ditch, canal, flume, reservoir, bypass, pipeline, conduit, well, pump, or 
other structure or device." Section 37-92-103(7), C.R.S. 

plan for augmentation - "a detailed program to increase the supply of water available for 
beneficial use ... by the development of new or alternate means or 
points of diversion, by a pooling of water resources, by water exchange 
projects, by providing substitute supplies of water, by the development 
of new sources of water, or by any other appropriate means. "Plan for 
augmentation" does not include the salvage of tributary waters by the 
eradication of phreatophytes, nor does it include the use of tributary 
water collected from land surfaces which have been made impermeable, 
thereby increasing the runoff, but not adding to the existing supply of 
tributary water.: Section 37-92-103(9), C.R.S. 

1 



water right - "a right to use in accordance with its priority a certain portion of the 
waters of the state by reason of the appropriation of the same." 
Section 37-92-103(12), C.R.S. 

2. Terms specifically defined in case law: 

developed water - "new water not previously part of the river system, i.e., it is imported or 
non-tributary water.11 RJ.A. Inc .. v. Water Users, 690 P.2d 823 (Colo. 
1984 ). (relying on Shelton Farms). 

"duty of water" - "measure of water which by careful management and use, without 
wastage is reasonably required to be applied to any given tract of land 
... variable according to conditions." Weibert v. Rothe Brothers, 618 
P.2d 1367 (Colo. 1980). 

expanded use - increase in historical consumptive use even if the amount diverted is 
unchanged or does not exceed that amount stated in decree 
Danielson v. Kerbs Ag. Inc., 646 P.2d 363 (Colo. 1982). 

historical consumptive use - diversions minus return flows, Danielson. 
amount of water applied to a beneficial use minus return flows. 
May v. U.S., 756 P.2d 362 (Colo. 1988). 

historical use - actual diversion over a period of time 
SECWCD v. Fort Lyon Canal, 720 P.2d 133 (Colo. 1986). 
This term bas sometimes been used interchangeably with "historical 
consumptive use" creating some confusion and uncertainty as discussed 
in the Ft. Lyon case. 

return flow- water not fully consumed by a beneficial use Water Supply & Storage 
Co. v. Curtis, 733 P.2d 680 (Colo. 1987). 

salvaged water- "water in the river or its tributaries (including aquifer) which ordinarily 
would go to waste, but somehow are made available for beneficial use." 
SECWCD v. Shelton Farms 529 P.2d 1321 (Colo. 1974). Tributary 
water made available for beneficial use through elimination of waste." 
RJ.A .. Inc. 

waste- "to divert more than can be used beneficially." Weibert 
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3. Terms with commonly accepted technical meanings: 

conveyance loss - That portion of a diversion that does not reach the crop 
area due to evaporation, seepage, and/or spills from the ditch system, 
sometimes called carriage water. Diversions - conveyance loss = farm 
delivery. 

deep percolation - The downward movement of infiltrated water below the vegetation root 
zone, eventually reaching the water table. Deep percolation may enter 
tributary or non-tributary aquifers depending on geology of an area. 

depletion-

evaporation -

The net reduction to stream flow caused by the consumptive use of an 
activity, and after accounting for return flows. 

The process by which liquid water becomes vapor and enters the 
atmosphere. 

evapotranspiration (ET) - The combination of evaporation from soil and water surfaces 

farm delivery -

infiltration -

phreatophyte-

root zone-

salt balance -

soil moisture -

and plant transpiration that occurs on a vegetated area. Equivalent to 
consumptive use. 

The portion of a diversion which reaches the farm field and is applied 
for crop use. 

The process by which surface water enters the soil profile. 

Deep rooted plant which consumes water from the water table. 
Examples include willows, cottonwood, and salt cedar. 

That portion of the soil profile from which crops can withdraw water 
through their roots. The depth of the root zone varies with vegetation 
types. 

Maintaining the salt concentration in the root zone at an acceptable 
level by flushing the salt added to the soil with irrigation water out of 
the root zone. Accomplished by applying an amount of water above 
crop needs and causing intentional deep percolation. 

the percent by weight of water in a unit of soil, that will not freely drain 
out of the soil under the force of gravity. 
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tailwater-

transpiration -

water table -

appendix A 

Surface runoff from a farm field, generally collected in drainageways 
and returned to the stream. 

The process by which plants withdraw water from the soil, utilize it and 
expel water into the atmosphere. 

The elevation below which the soil and underlying material is constantly 
saturated and from which water will freely drain if given an outlet. 
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response to this, the Congress passed the Colorado River Basin Salinity Control Act (1974) 
and the states formed the Seven Basin States Salinity Control Forum. The purpose of the 
Act and the Forum was to reduce the amount of salt entering the river from irrigation and 
other uses and thereby improve the water quality. One of the initial salinity projects 
authorized by the Act was the Grand Valley Unit which is currently being implemented. 

The salinity program aims to reduce salt loading by reducing saline return flows 
through improved irrigation systems. These improvements are capable of reducing 
consumptive use and also irrigation diversions while historical irrigated acreage remains 
constant and crop yields improve. Improvements consist of canal and lateral lining or 
piping and on-farm practices which will reduce irrigation diversion requirements. A by­
product of these improved systems is "salvaged" and "saved" water. These two terms are 
defined as follows: 

"salvaged" water: the difference between historical consumptive use and 
consumptive use occurring in a more efficient system. 

"saved" water: the amount of water no longer needed for diversion at the 
headgate because of system modernization. 

Within the last decade, several species of fish native to the Colorado River Basin 
have been listed as endangered under the Endangered Species Act by the U.S. Fish and 
Wildlife Service (FWS). Two of these, the Colorado Squawfish and Razorback Sucker, are 
found between Cameo and the Colorado Utah stateline. Recovery efforts for the 
endangered fish species have focused on preserving a segment of this habitat, .. the 15-Mile 
Reach .. , found between the GVIC diversion dam near Palisade, Colorado and the Gunnison 
River confluence. The recovery program goal is to provide sufficient instream flows through 
this reach to meet the habitat needs of the endangered fish. The FWS has determined that 
present flow levels in the reach are not adequate and is leading an effort to find new 
sources of water to augment existing flows. 

III. The Federal Salinity Control Program 

The Federal Salinity Control program was developed as a cooperative effort of state 
and federal agencies to manage salt concentrations in the Colorado River, which were of 
concern because of delivery obligations to Mexico, and also because high salinity levels 
could interfere with beneficial uses of water in the basin states. The program was 
established by the Salinity Control Act of 1974 and 1984 amendments, 43 U.S.C. Sections 
1571-1599. The primary federal salinity activities with regard to irrigation are improved 
delivery systems installed by the U.S. Bureau of Reclamation (USBR) and improved on­
farm irrigation systems installed by the Soil Conservation Service (SCS). Participation in 
either of these programs is entirely voluntary. In general USBR is lining large canals and 
ditches, while SCS is helping farmers to better manage and deliver water on-farm with 
sprinkler systems and piped or lined laterals. Both programs aim at reducing salt load into 
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the Colorado River by reducing the deep percolation which causes highly saline return flows 
in areas like the Grand Valley. The program is also active in the Uncompahgre Valley of 
the Gunnison Basin, and the McElmo Creek area near Cortez, Colorado. 

USBR salinity improvements are federally funded in recognition that the Mexican 
delivery is a nationwide, rather than a basin specific, obligation and because of the vast land 
holdings of the U.S. in the basin. A 25% repayment on USBR salinity project construction 
costs is made to the federal treasury from the Lower Colorado and the Upper Colorado 
River Basin Funds. Local project participants pay no share of USBR project costs. While 
they are required to sign contracts obligating themselves to maintain and operate the newly 
improved systems, USBR fully reimburses participants for any additional maintenance 
expenses caused by those new systems. The SCS program requires both cost sharing by 
individual project participants and repayment from the same Basin Funds used to repay the 
USBR. Ultimately, the SCS on-farm measures are paid for in the following proportion: 
30% by individual participants, 21% from the Basin Funds, and 49% by the U.S. There is 
no requirement tying participation in the USBR program with participation in the SCS 
program. Therefore, a farmer could benefit from an improved ditch without committing to 
expend any funds or making any on-farm changes. 

Construction of salinity control features in the Grand Valley has been underway since 
·1980 when a 6.8 mile segment of the Government Highline Canal near Mack, Colorado was 
concrete lined as a demonstration project, Grand Valley Unit Stage I. Using salinity data 
and design information gained in Stage I a comprehensive program to remove 139,500 tons 
per year of salt from the Colorado River was proposed as Grand Valley Unit Stage II. 
Portions of Stage II are currently being constructed, other portions are being designed, and 
some have been deferred or eliminated as new cost estimates indicate they are no longer 
cost effective. As currently configured Stage II will remove approximately 108,000 tons per 
year of salt load from the Colorado River when fully implemented. As of early 1990 Stage 
I had already reduced salt load by 21,900 tons per year and the completed portion of Stage 
II reduced the load by another 26,000 tons per year. 

Segments of the GVIC system involving approximately 217 miles of earthen laterals 
to be replaced with gravity pressure pipe were included in the Stage IT plan. The improved 
GVIC segments were estimated to reduce saline seepage return flows to the Colorado River 
by 6,500 AF per year. This volume of seepage reduction was at the core of efforts to enact 
HB 91-1110, with several GVIC water users strenuously promoting their right to retain and 
sell any of this water not needed for diversion as "saved" water. As of July, 1991 this 
seepage reduction will not occur, since GVIC shareholders voted not to participate in the 
Salinity Program, and this particular increment of "saved water" will not materialize. 

The federal Salinity Act creates no claim to any saved or salvaged water produced 
through the program. The fate of this water, if any, is specifically left for allocation under 
state law. The Salinity Control Act states that "in implementing the units ... the Secretary 
shall comply with procedural and substantive state water laws," 43 USC Section 1592(b){4), 
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(1984 Amendment). Reinforcing the Salinity Program's general deference to state water law 
is detailed language in various contracts and documents pertaining to the Grand Valley Unit 
wherein the United States disclaimed any right to the salvaged or saved water, leaving the 
allocation of any such water to be decided under state law. "Nothing in this contract shall 
be construed to alter, amend, modify, or conflict with the right of the Association to make 
use of all water adjudicated for use within the Gravity Division in a manner consistent with 
the laws and constitution of the State of Colorado; provided, however, that any water saved 
by the rehabilitation and operation of project facilities may be applied only to those lands 
within the Gravity Division which are classified as irrigable ... in a manner which shall not 
result in any material increase of salinity inflow to the Colorado River." Grand Valley 
Water Users Association-USSR Contract for Rehabilitation, Operation, and Maintenance 
of Distribution Facilities, April 10, 1986. 'The Districts have agreed not to use this saved 
water [an estimated 1,760 AF per year from reduced seepage] in a manner which would 
materially increase the salinity contribution to the Colorado River.· Beyond that 
requirement, the (sic) Reclamation and the salinity program defer to Colorado State water 
law to determine the destiny of the salvaged water." Price-Stub Ditch Improvements, Draft 
Environmental Assessment, June 1990, page 16. 

Participants in the program agree not to use the improved systems or saved water in 
any way that would cause additional salt loading to the river. This agreement effectively 
prevents participants from using "saved water" to add new irrigated acres under an improved 
ditch system. Colorado water law similarly would prevent use of an existing decreed right 
on new irrigated acres as an expanded use. 

Environmental impacts caused by improved irrigation systems must be mitigated to 
some degree. The USBR is required to provide replacement of wetland and wildlife habitat 
to offset the losses to these values caused by the improved conveyances it is constructing. 
Participants in the SCS program are encouraged to participate in a voluntary program to 
replace wetland and wildlife habitat lost as a result of the program. 

IV. Availability of Salvage or Saved Water in the Grand Valley 

The Bureau and the SCS have been analyzing salt loading and water use in the 
Grand Valley since the early 1970's. Hydrosalinity models analyze water use and salt 
movement by measuring and projecting water flows and salt concentrations at various gages 
in the Grand Valley. The model is based on a mass balance approach that tracks all water 
and salt inflows into the valley, accounts for water use in the valley, and checks against 
known outflows. The Bureau and SCS then formulate and design project features to reduce 
saline return flows in the most effective manner by targeting those areas that produce the 
highest salt load. These plans have been developed in phases, and refined based on 
experience and data gained from earlier phases. Table 2 summarizes the current 
components of Stage II of the Grand Valley Salinity Control Unit. 
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The abatement of saline return flows is accomplished by reducing irrigation system 
conveyance losses and on-farm losses. While the salinity control program is aimed at 
reducing the seepage that causes return flows, it also reduces the "non-productive" or 
"incidental" consumptive use that occurs during irrigation. The incidental consumptive use 
of water involves permanent, but unintentional, loss of water from the basin by evaporation 
from exposed water surfaces and evapotranspiration by noncrop vegetation. These 
incidental losses are reduced by combining ditches, replacing open ditches with pipe, 
eliminating standing water, drying up water logged soils, and reducing wetland acreage. 
Based on climate data for the Grand Valley it is estimated that every mile of 2-foot wide 
lateral placed in pipe reduces evaporation losses by 1 AF per year. Every acre of wetland 
lost will yield approximately 2 AF per year of reduced incidental consumptive use. Data in 
the 1986 Grand Valley Stage II verification memorandum indicate that at full build-out 
Stage II would line or pipe 325 miles of canals or laterals and reduce wetland acreage by 
300 acres. This scale of project would reduce historical incidental depletions and thereby 
produce 950 AF per year or less of "salvaged water" from the Grand Valley. With a 
construction cost of $37 million (excluding all overhead and design costs) this salvaged water 
would have an annual cost of approximately $3,700 per AF. 

The original Stage n program proposed by the Bureau was expected to reduce total 
seepage losses by 42,900 AF per year, 6,500 AF of which were from the GVIC system. 
Nearly all this seepage historically returned to the Colorado River system within the Grand 
Valley. As more is learned about salinity in the Grand Valley, as construction costs 
increase, and as the voluntary participants opt in and out of the program, it is unlikely that 
all increments will remain cost effective and some will be deleted from the final 
implementation plan. Recent estimates indicate that the combined salinity program of 
USBR and SCS in the Grand Valley will reduce irrigation seepage by approximately 70,000 
AF per year. As of December 1990, the USBR/SCS program in the Grand Valley had 
reduced irrigation seepage by approximately 27,000 AF per year. It is important to 
understand that these seepage reduction estimates are made for the purpose of determining 
salt loading, not quantifying water availability. As the hydrosalinity model data are revised, 
these seepage estimates may also change. 

The majority of the irrigation water potentially made available through improved 
efficiencies was not previously lost through consumption, but returned to the Colorado River 
below the confluence with the Gunnison. While these return flows are not lost to the river 
system, they historically have not been of benefit to users in Colorado because of the 
proximity of the Utah state line, the adequate supply of water that exists in the Colorado 
River below the Gunnison River, and lack of demand below Grand Junction. Those return 
flows support instream uses in the Colorado River between Grand Junction and Utah. 
Current demands for Colorado River water, and shortfalls in supply are in the headwaters 
areas, and the water that eventually becomes return flow has already been called past those 
demands. This water called past upstream headgates does provide significant instream 
values between the headwaters of the Colorado and the Cameo diversions. 
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V. Grand Valley Project 

The Grand Valley Project was built by the Bureau between 1912 and 1917 and is 
operated by the Grand Valley Water Users Association (GVWUA), Orchard Mesa 
Irrigation District (OMID), Palisade Irrigation District (PID), and the Mesa County 
Irrigation District (MCID). USBR retains a key role in the functioning of this project. As 
a federal entity USBR has its own responsibilities under the Endangered Species Act, which 
it is currently addressing by participation in the endangered fish recovery program. USBR 
has looked at ways that the Grand Valley project and other projects it is involved in can 
lessen impacts on critical habitat and be operated to augment flows in the "15-Mile Reach". 
Draft Report, July, 1990: Study of Alternative Water Supplies for Endangered Fishes in the 
"15-Mile Reach" of the Colorado River. 

During operations studies of the Grand Valley Project, the USBR has identified 
several feasible measures which can reduce irrigation headgate diversions without impairing 
crop deliveries. USBR believes it would be possible to structurally improve the Government 
Highline Canal by installation of automated level control gates ("checks") so that 
administrative spills from the system could be reduced. Currently the canal must be kept 
full of water throughout its 55 mile length to provide a sufficient volume and height of water 
to all delivery points. When irrigation demands are less than anticipated, canal water is 
spilled or "wasted" back to the river. At certain times this spilled water has been called past 
upstream juniors. It is also not available to the reach of critical habitat between the canal 
headgate and the waste discharge point. USBR estimates that some 60,000 AF is spilled 
annually and preliminary indications are that 60% of these spills could be avoided with 
improved facilities and management techniques. On this basis USBR estimates 36,000 AF 
per year of saved water potential from operational changes in the Government Highline 
System. These estimates are based on a very preliminary analysis of operational changes 
in the system and water users do not necessarily agree with these estimates. 

VI. Disposition of "Salvage" Water Produced in the Grand Valley 

Water salvaged (no longer consumed) or saved (no longer diverted), if any proves 
to be physically available, could be allocated to various water users pursuant to the following 
scenarios, depending on how legal and policy issues are resolved. 

Under existing state law and the Salinity Control Act there is no barrier to the 
original appropriator using saved or salvaged water to make up current shortfalls in their 
own supply, provided no additional irrigated acres are added. Despite the seniority of the 
Cameo call there are indications that shortfalls do exist during peak irrigation periods in the 
Grand Valley. This occurs despite the fact that the full decreed amount is being diverted, 
because that rate is not large enough to provide for all the deliveries that may be required 
at a particular moment. Better scheduling and rotating demands may alleviate this situation. 
Current information indicates that a major portion of the water previously lost to seepage 
may continue to be diverted to meet short term peak irrigation demands, unless ditch 
systems become able to better schedule and meet demands. 
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A second scenario for use of water available through better irrigation efficiency 
assumes that diversions in the Grand Valley will be reduced in some proportion to the 
reduced conveyance and on-farm loss. That would effectively reduce the size of the Cameo 
call, leaving more water available for other users to divert under existing or future 
appropriations. Currently the Cameo call is satisfied in part by releases from Green 
Mountain Reservoir and a reduction in the size of the call would allow other uses of this 
stored water. The reduction in Grand Valley diversions could be voluntary, recognizing that 
less water is needed to accomplish the same purposes, or administratively enforced by the 
State Engineer. 

A third scenario assumes that an entitlement to the saved and/ or salvaged water 
currently exists or is legislatively created as an attribute of the original water right. Such 
an entitlement conceivably could be assigned to the original appropriator or to the entity 
that invests in conservation measures and produces the saved water. Once a property right 
is assigned the saved water could be transferred or temporarily leased to any use in or out 
of the basin. There are two current demands which might be expected to acquire rights to 
this water: the U.S. Endangered Fishes Recovery Program seeking water for the "15-Mile 
Reach" at Grand Junction, and junior water rights upstream of the Grand Valley. A 
transferable salvage right might also be of interest to a revived oil shale industry located 
upstream of Grand Junction or to the CWCB as the basis for a senior instream flow right 
on the Colorado River. 

A fourth scenario assumes that any return flows from the Grand Valley should 
remain in the reach of the Colorado River below Grand Junction. This requirement could 
arise from junior downstream conditional water rights claiming reliance on those return 
flows for a water supply. Any future CWCB instream flow right for endangered fish or 
other purposes would also be a downstream junior, possibly relying on Grand Valley return 
flows. The Colorado River and the Upper Colorado River Basin Compacts apportion the 
amount of Colorado River water each of the basin states can use. As a result, some water 
must flow out of the state of Colorado to satisfy apportionments made to downstream states. 
These apportionments are not unlike a downstream water right capable of calling water 
from upstream users. Upstream rights junior to the Compacts may argue that they relied 
on the availability of Grand Valley return flows to help meet downstream apportionments 
and that they should not be placed at risk of having their own diversions curtailed in the 
future for compact purposes by a change of historical return flows. 

VII. Legal and Policy Issues 

The same range of policy and legal issues presented in the more comprehensive 
Analysis of Water Salvage Issues in Colorado generally apply in the particular case of the 
Grand Valley. 
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A Legal Issues 

The main legal issues surrounding salvage and saved water in the Grand Valley 
involve the entitlement to claim historical diversion levels, and thus return flows, as an 
attribute of the original appropriation. Current law appears to fix the priority date for a 
plan to use return flows to the date such an intent is formed and manifested, not the date 
of the original appropriation. Water Supply and Storage Co. v. Curtis, 733 P.2d 680 (Colo. 
1987). The availability of the "no injury" rule to upstream juniors who have not made 
physical use of return flows, but wish to assert reliance on those return flows will be at issue 
if a right to reuse or transfer saved water is recognized. The issue of reliance on return 
flows will be further complicated by uncertainties over how Colorado River Compact 
apportionments will be met and the role of return flows in meeting those apportionments. 

B. Policy Issues 

The prospect of finding some increment of "new" water in an over-appropriated basin 
raises water supply allocation policy questions, particularly where the status of that water 
within the priority system is unclear. If the priority system does not provide a basis for 
allocating this water, the courts or the General Assembly may have to allocate it on policy 
grounds. 

The Endangered Species Act requires federal resource and permitting agencies to 
do everything in their power to avoid jeopardizing endangered native Colorado River fish. 
Those powers include review and approval of non-federal water development projects. 
Potential solutions to the habitat needs of endangered fish may depend upon a consensus 
within the water user community. Until the habitat needs are protected all future Colorado 
River depletions, and to some extent current depletions, are at risk, regardless of where the 
end use of those depletions occurs. 

There are also important environmental and economic policy questions, involving 
protection of wetlands and fair recognition of federal taxpayer investment in local water 
supply projects. The environmental price for saved water may be high. In the Grand Valley 
the main beneficiaries of irrigation losses are wetlands and ditch and field tree borders. The 
seepage from the Government Highline Canal, for instance, supports a vegetated corridor 
through otherwise barren range and cropland, used extensively by wildlife and for local 
recreation. The Salinity Program will be mitigating some portion of its environmental 
impacts, but if a broad incentive for further irrigation efficiency is created, there may be no 
mechanism to prevent environmental damage from private conservation efforts. On the 
other hand, if municipal demands are forced to look elsewhere for water, the environmental 
consequences may be worse than the loss of phyreatophytes or artificial wetlands. 

Some believe that since the U.S. has funded the bulk of the efficiency improvements 
which produce salvaged or saved water, its claims to control that water are superior to that 
of the original appropriators. The Salinity Act requires that the Grand Valley Unit be 
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designed and operated in compliance with state water law. If state law is changed or found 
to currently allow claims to salvaged or saved water, the federal government may make 
equitable or legal arguments that this water should accrue to the U.S. 

Another policy raised by salvage in the Grand Valley relates to interstate compacts 
and whether the extent of an eventual compact call is too speculative to be factored into 
present day water allocation decisions. A related compact issue is the difficult question of 
how to use the Board's instream flow authority near statelines in a manner that will preserve 
important Colorado environments along the State's borders while not impairing the State's 
ability to fully consume compact entitlements. 

VITI. Findings 

Based on the foregoing analysis and the discussion undertaken by the Board with 
respect to broad questions of water salvage and saving, the following findings can be made: 

a) 

b) 

c) 

d) 

bj294a.rpt 

Based on present knowledge of salinity control activities in the Grand Valley 
some unquantified amount of salvage/saved water may be available. 
To quantify the amount that is now or may become available in the future 
would require detailed engineering and operation studies of the Grand Valley 
Project and the Grand Valley Irrigation Company. 
Salvage/saved water from the Grand Valley Irrigation Company system is not 
likely to become available because GVIC shareholders voted not to 
participate in the salinity control program. 
If the availability of salvage/saved water is established, the legal and policy 
issues affecting water management described in the report can be addressed. 
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Operating 
Entity 

G.V.I.C. 

P.I.D. 

O.M.I.D. 

M.C.I.D. 

G.V.W.U.A. 

TOTAL 

G.V.I.C. 

P.I.D. 

O.M.I.D. 

M.C.I.D. 

G.V.W.U.A. 

* P.s.c.c. 

Table 1 

Water Rights Comprising the Cameo Call 

Structures Irr. Acres Decreed Rights 

Amount Priority 
(cfs) Date 

Grand Valley Canal 4,230 
Mesa county Ditch 1,090 520.81 1882 
Grand Valley Highline canal 7,240 119.47 1914 
Kiefer Extension Ditch 5,970 
Grand Valley Mainline Canal 7,760 
Independent Ranchmen•s Ditch 2.310 

28,600 

Price Ditch 3,710 80. 1889 
23.5 1918 

Orchard Mesa Canal No. 1 7,390 10.2 1898 
Orchard Mesa canal No. 2 450 1907 
Orchard Mesa Power canal 400 * 1908 

Stub Ditch 900 40 1903 

Government Highline canal 25,900 730 1908 

66,500 2,373.98 

= Grand Valley Irrigation Company 

= Palisade Irrigation District 

= Orchard Mesa Irrigation District 

= Mesa County Irrigation District 

= Grand Valley Water Users Association 

= Public Service Company of Colorado, operates the power plant at the 
end of the Orchard Mesa Power Canal, using the 400 cfs right. 

All structures except for G.V.I.C. divert at the Grand Valley Diversion Dam, 
0.25 miles above the confluence with Plateau Creek. 

The G.V.I.C. Dam is approximately 8 miles downstream, near Palisade, Colorado. 
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T.able 2 
lnr.remf'UIIII coat-effect lvf!llfHfl llnAh•l• 

S1111e ,.,., rlan of drveln1•rwenr 
----------------· _____ ...(~~!!!I cat 1!!!_~!!!~~)!1 ________________ _ 

r 

Cost1 Co1t ellectlveneAI 
-Tol;r--A;;;;,; i"---- Tnt;(- l;tcre- Curau-

lnve•t•~nt nttt.R 1nnu11l Toni •ent l•tlve 
-------!-.!~!.!!.LAnd canal Jncree~ent• J!! ,rumlU___i!tt.!!!!~H_!/ __ !I.L~OO_) __ !!!!!!~ __ __!!/!!~-($/ton) 
rrlce Ultct. later1h 10,218 1 6lS IS,ftOO 40 40 
Stub llltch lateral• 1.45Z I 88 1,500 59 41 
!111 end purtlon, CovetiiiDDIIl lll1hJine Canal laterals 6,844 -4 408 6,400 64 47 
Ileal end portion, Covermncnt lll1h1Jne C1nal l1terah 21,556 -IZ 1,285 20,000 64 55 
!111 rud rortlon, Coverncaent lllshllne Canal 24,280 ll8 1,~89 24,100 65 59 

:· Cr•nd V•ller Canal later•h!l 9,126 6 561 1,JOO 79 61 
* Hlddle portion, Coverncaent lllshllne C1n11l lateral• 12,848 -18 1,958 2],)00 84 66 
* Kiefer !•ten1lon l1ter1h 5,655 1 l4J 1,400 101 61 

lle1t end rortlon, Coverncaent lllshllne C1nal 9,509 SO 62l 5,600 Ill 10 
t Grand Valier lllshllne Can•l l•ter•l• 10,971 1 661 5,600 119 12 
: Cr•nd Yeller Hainline Can•l l•lrral• 16,249 10 988 5,700 111 11 
: Hlddle portion, Coverru.ent lllshllne C.nal 41.012 118 1,686 15,100 176 88 
: Orchard Heaa Canal flo. I later•h 9,,19 6 514 1,100 liS 90 
* lndl!ptnctent lt•nduaen'• Ditch literal• 1,456 l 210 1,100 191 91 
% Orchard Ke11 C._nal tfo. J later•l• _!.!!! ____ ~_! _____ ~!~ ! 1!00 194 9Z 

__ .!~~!! 206,!10 4Q~--__J~.~!! !!!_,500 
1/ laerd on Januarr 1985 precon•tructlon-level data at S ,/a percent for • 50-year time period. 
il lncluclea prorated ahare of vlldllfe, lrrla•rlon Hana1e•ent Service•, mo•• end debrl• remuvel atruct11rea, anel lntere1t 

dutlns conatructlon. 
]/' ~erreaenla lncreaee or ••vlna• In operRtlon. ~ftlnten•nce, and revl11ceqent e~pensea 11 compared with the pre1ent IJileq. 
!/ Include• the He11 CountJ hitch lateral•· 

* * Increment is deferred or not currently proposed for construction 
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Uintah Basin Unit 
~--------------~----~--~~~ 

Expansion 
Diagram 

I 
I 
I 

O'z:a.c!i?•:tJc! 
Flow I 

I 
I 
I 
I 

Flow 
CASE I. 

Future Without Project 
Ka:ch 1991 

A:anual. Fl.ow .iA AC-lr'l' 
20,800 Irrigated Acres 

--

Fa:: Deli~ery (I::iqation Season) 

66,560 

Canal. Losses 
8,400 

E'Yapo:ation 
'-

, 
250 

Ph:eatophyta = Coc.:sUo::?ti'Ye 
r- t1se 

~~=~ 
'-'t 1,180 

20,720 
Deep Perco~ation 

~-------------' 

Ph:eatophyte 
Consu:pti~• Use 

5,190" 

Deep Pe:co~ation 

Ratu:-n Flow 

! 27,690 

00'1' FLOW 

Sur~ac:e Wate: Return Flow FIGURE 1 

4,820 irrigation efficiency=31750=42% 
74960 

field efficiency =31750=48% 
66560 

conveyance efficiency=66560=89% 
74960 
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I 
I 
I 

tJ:diYa:tJcl 
rlow I 

I 
I 
I 
I 

t)!.'Y•:sio: 
68,650 

CASE II 

Futu:a With Project 
xa:ch 1991 

An:ual. rl.ow i: AC-I''r 

20,800 Irrigated Acres 

rar.m Del.i?ery (~::iqation Season} 

61,380 

Ca:al. Losses 
7,270 

E?a:»o:ation 
Iiiio.. • 

, 
220 

Ph:aatophr-e 
o Consu:pti.?e 
"" o O'se 

10,770. 
Deep Pe:co~ation 

g••P Pe:co~atio: 

Retu:n !"low 

16,800 

tJse 

Su:~ace Wate: Retu:n rlov 
FIGURE 2 

OUT FLOW 
3,000 

irrigation efficiency=38570=56% 
68650 

field efficiency =38570=63% 
61380 

conveyance efficiency=61380=89% 
68650 
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Flow Diagram 

I 
I 
I 
I 

tfz:a.c!.i.Y•:tJcl 
l"l.ov I 

l)J.y•:si.o: 

56,770 

CASE III 

J'utu:e With P:oject 
No Additional Crop Use 

A:mua1 r1ov J.: AC-r'r 

20,800 Irrigated Acres 

I 
I 
I 
I 

Fa=: Deli~e:y (~::iqa~io~ Seaso~) 4,540 

Ca:a1 ·I.osses 
6,245 

0 
~ 

~ 

50,525 

Z~a~o:at.ion 
' • 200 , 

Pb.:ea:ophr-e 
Co~s..::p~.ive 

O'se 935 

~...-------"'~ 8, 700 
Deep Pe:cola~.ion 

D••P Pe:co~at.ion 

Retu:-:1 Flow 
13.810 

Pb.:ea:cphr-• 
Co~sc:p~.iYe ~se 

3,020 

Note: Flow losses 
calculated by applying 
percentages from Case 
II to the crop use in 
Case I baseline. 

Su:~ac:e Water iletu:n Flow FIGURE 3 

O'C':r FLOW 
. 2,515 Irrigation efficiency=31750=56% 

56770 
field efficiency =31750=63% 

50525 
conveyance efficiency=50525=89% 

56770 
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.PRICE::-SAN RAFAEL RIVERS UNIT 

I 
I 
I 

I 
trnd.J.••:t•d. 
Fl.ow I 

I 
I 
I 

- I 

l)J.T•:sion 
178,100 

Flow Diagram 
CASE I 

Future W~thout P:ojact 

Annual. rl.ow J.A AC-r~ 

45,280 Irrigated Acres 

Far.: DeliTery (I::iqation Season) 

136,205 

Canal. Losa•s 
41,895 

ETapo:ation 

~ ~ 0 

rr-----~ Ph:aatophyte 
Consu::ptive 
Ose 

Ph.:eatophyte 
Co~su:ptive Usa Spills 

19,795 
30,016 

~ • 3,400 

0 
0 ...... .. 

;t co 
I, ..... 

Deep Pe-:C:o~atJ.on 

Retu:on Flow 

! 45,785 

.J 

27 085 
Daap Percolation 1 • 

Su:~ac:e Water Return Flow FIGURE 4 

6,462 
COT FLOW irrigation efficiency=66431=37% 

178100 
field efficiency =66431=49% 

136205 
conveyance efficiency=136205=76% 

178100 
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PRICE-SAN RAFAEL RIVERS UNIT 

I 
I 
I 
I 
I ll':d.ive:tec:l 

1'1ow I 

Di.••:sion 
178,100 

Flow Di.agram 
CASE II 

J'utu:e Wl.th Project 

Annual F1ow in AC-r~ 

45,280 Irrigated Acres 

I 
I 
I 
I 

Far.= Delivery (~::iqation Season) 
142,128 

Cana1 I.osses 
35.,972 

~----------. 
Spills 
15,702 

N 

"' -.. ,..... -

~••P Pe:cor&tion 
Jt•tu::n Flow 

! 24,762 

OUT FLOW 

Evapo:at.ion 

=~~0 

Ph:aat.ophy:e 
Con:su::pt.ive 
O:se 

-y 3,118 

.J 

t,610 
Deep Pe:colation 

ltet.u:n rl.ow 

Ph:eat.ophyte 
Consu:ptive Ose 

25,001 

FIGURE 5 

irrigation efficiency= 91119=51% 
178100 

field efficiency = 91119=64% 
142128 

conveyance efficiency=l42128=80% 
178100 
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PRICE-SAN RAFAEL. RIVERS UNIT 

Flow Diagram 
CASE III 

Futu:a With P:ojact 
No Additional Crop Use 
A::ual rlow J.: AC-lr~ 

45,280 Irrigated Acres 

I 
I 
I 
I 
I tJ'a.d.J...,.•:tecl 

t»i.T•:sJ.on 
129,750 

rlow I 
I 
I 
I 
I 

Fa:= Delivery (~::iqatian Season) 
103,800 

Canal. ·z.oss•s 
25,950 

E"'apo:ation 
=::)~ 0 

r-::P"""'-___ __, Ph:aatophyte 
Co:1su::pti"'e 

Ph:eatophyte 
Cons=:pt.ive tJ'se 

Spills 
11,675 

"" ,... 
\C . 

O'se 2 600 
~ ~ , 

::L ,~ 
6,230 

Deep Pe:colation , 
• 

18,685 
Note: Flow losses 
calculated by applying 
percentages from Case II 
to the crop use in 
Case I baseline • 

Deep Pe:co~atJ.on 

bt.u:n Flow 

! 17,905 

Su:~ace Wate: Return Flow FIGURE 6 
4,150 

00~ FLOW 
irrigation efficiency~ 66431=51% 

129750 
field efficiency = 66431=64% 

103800 
conveyance efficiency=103800=80% 

129750 
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UINTAH BASIN UNIT PRICE SAN RAFAEL RIVERS UNIT 

Existing I Improved I Ig1 Improved III~' ChanQe {AF) Existing I Improved nl' ImprovediiiV Chancre (AF) 

AF ,11 AF ,11 AF ,v II-I III-I AF ,11 AF ,11 AF ,11 II-I III-I 

DIVERSION 74,960 100\ 6B,650 100\ 56,770 - 6,310 -18,190 178 100 100\ 178,100 100\ 129,750 100\ 0 -48,350 

CONVEYANCE LOSSES 

SPills 0 0 0 19,795 11 15,702 9 11,675 9 - 4,093 - 8,120 

Phreatophvtes 1,180 2 1,020 2 935 2 - 160 - 245 3,400 2 3,118 2 2,600 2 - 282 - 800 

Evaooration 250 220 0 200 - 30 - 50 0 0 0 0 0 

Deep Percolation 6 970 9 6,030 9 5,110 9 - 940 - 1,860 18,700 11 17,152 9 11,675 9 - 1,548 - 7,025 

SUBTOTAL 8 400 11\ 7,270 11\ 6,245 11\ - 1,130 - 2,155 41,895 24\ 35,972 20\ 25.950 20\ - 5,923 -15,945 

FARM DELIVERY 66,560 89\ 61,380 89\ 50,525 89\ - 5 180 -16.035 136_,_205 76\ 142 .. 128 80\ 103 .. 800 80\ + 5 923 -32 405 

FARM LOSSES 

Tailwater 4,820 7 3,000 5 2,515 5 - 1,820 - 2,305 6,462 5 6,269 4 4,150 4 - 193 - 2,312 

Phreatophytes 5,190 8 3,530 6 3,020 6 - 1,660 - 2,170 30,016 22 25,001 18 18,685 18 - 5,015 -11,331 

EvaPQration !I 4,080 6 5,510 9 4.540 9 + 1. 430 + 460 6.211 4 12_,_129 8 8.304 8 + 5,918 + 2,093 

De~~ Percolation 20,720 31 10,770 17 8.700 17 - 9,950 -12,020 27,085 20 7,610 6 6,230 6 -19,475 -20,855 

SUBTOTAL 34,810 52\ 22,810 37\ 18.775 37\ -12,000 -16,035 69,774 51\ 51,009 36\ 37,369 36\ -18,765 -32,405 

CROP CONSUMPTIVE USE 31,750 48\ 38 570 63\ 31,750 63\ + 6,820 0 66,431 49\ 91,119 64\ 66,431 64\ +24.688 0 

LOSSES BY FATE 

Incidental Depletion 

Evaporation !I 4,330 10 5,730 19 4,740 19 + 1,400 + 410 6,211 5 12,129 14 8,304 13 + 5,918 + 2,093 

PhreatoPhvte 6,370 15 4,550 15 3,955 16 - l.J820 - 2.J415 33 416 30 28Lll9 32 21_,_285 34 - 5,297 -12,131 

SUBTOTAL 10,700 25\ 10,280 34\ 8,695 35\ - 420 - 2,005 39,627 35\ 40,248 46\ 29,589 47\ + 621 -10,038 

Return Flows 

Surface 4,820 11 3,000 10 2,515 10 - 1,820 - 2,305 26,257 24 21,971 25 15,825 25 - 4,286 -10,432 

Groundwater 27,690 64 16,800 56 13,810 55 -10.890 -13.880 45.785 41 24_,_ 762 29 17.905 28 -21,023 -27,880 

SUBTOTAL 32,510 75\ 19.800 66\ 16.325 65\ -12,710 -16,185 72,042 65\ 46,733 54\ 33,730 53\ -25 309 -38,312 

TOTAL LOSSES 43,210 100\ 30,080 100\ 25,020 100\ -13,130 -18,190 111,669 100\ 86,981 100\ 63,319 100\ -24,688 -48,350 

Salvage. tab 
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Notes to Table 1 Irrigation Budgets 

Percentages shown for "conveyance losses" and "farm delivery" based on diversions. 
Percentages shown for "farm losses" and "crop consumptive use" based on farm delivery. 

Improved Case II is salinity project as proposed, allowing crop consumptive use to 
increase where irrigation supplies have historically been inadequate. 

Improved Case III is modified project holding crop consumptive use at baseline levels 
based on assumption that historical irrigation supplies provided maximum crop demand. 

On-farm evaporation increases when sprinkler spray irrigation replaces flood irrigation 
methods. 
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rrigation Efficiency "Saved" Water 
mprovement Levels Reduction in 

Diversions 

AP' ,11 

'INTAH BASIN 
Caae II Improved -
case I Existing System 6,310 8\ 

case III Improved (no 
additional crop cons. use) -
Case I 18,190 24\ 

'RICE SAN RAFAEL 
Case II Improved -
case I Existing System 0 -
case III Improved (no 
additional crop cons. use) -
Case I 49,350 27\ 

r 

SUMMARY OF SALVAGED AND SAVED WATER 
POTENTIALLY AVAILABLE FROM UINTAH AND 

PRICE-SAN RAFAEL SALINITY CONTROL PROJECTS 

Saved Water Salvaged Water Reduction in Cone. 
Annual Coat Use 

$/AF/yr 1.1 crop c.u. Incid.c.u. Net c.u. 

$100 <6,920> 420 II 

$ 35 0 2,005 2,005 

-- <24,688> <621> II 

$125 0 10,038 10,038 

Salvage Reduction 
,11 Annual Coat Return 

Flow 

,11 $/AF/yr il 

-- --- 12,710 

3\ $325 16,195 

-- --- 25,309 

6\ $595 39,312 

Percent of pre-improvement diversion levels: Uintah at 74,960 AF/yr, Price-san Rafael at 178,100 AF/yr 

Annual Project Costs from USDA/USBR Planning Documents 
Uintah Basin Construction Cost a $6.74 million, Annual Cost= $652,000 
Price-san Rafael Construction Cost = $72.14 million, Annual cost a $5,986,000 

r 

Change in River 
Flow below 

headgate return 
flow entry 

AP' AI' 

+ 6,310 -6,400 

+19,190 +2,005 

0 -25,309 

+48,350 +10,039 

Consumptive Use Increases because area has a current shortfall in irrigation water availability, no salvage results. 

~VAGEl.TAB 
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Ill 
tr .... 
ro 
IV 



Colorado Interbasin Compact Committee (ffiCC) 

Attendees 

Meeting Notes 
Sheraton West Denver 

Lakewood, CO 
February 2, 2007 

12:00 PM- 5:00 PM 

Interbasin Compact Committee Members 

Peter Binney (via telephone) 
Dan Birch 
Marc Catlin 
Stan Cazier 
Kent Crowder 
Rita Crumpton 
Kathleen Cuny 
Jeris Danielson 
T. Wright Dickinson 
Alan Hamel 
Melinda Kassen 

State Staff 

Eric Hecox 
Rick Brown 

Facilitation Team 

Chris Moore, CDR Associates 

Members of the Public 

Tom Crumpton 
Kelly DiNatale 
Don Glaser 
Polly Hays 
Diane Hoppe 
Doug Kemper 
Harold Miskel 

Eric Kuhn 
John Porter 
Jenny Russell 
Doug Scott 
Harris Shennan, Chainnan 
Mike Shimmin 
Bill Trampe 
Steve Van diver 
Wayne V anderschuere 
Eric Wilkinson 
Raymond Wright 

Diane Tate, CDR Associates 

Sue Morea 
Mark Pifher 
Roy Smith 
Joe Shbruk 
Phyllis Thomas 
Jerry Winner 



Meeting Notes 

The CDR Associates facilitators opened the meeting with a welcome, and members of the IBCC 
introduced themselves. The facilitators asked the group for their permission to depart from the 
agenda distributed before the meeting to allow time for Harris Sherman, the newly appointed 
Director of the Department ofNatural Resources and Chairman of the Interbasin Compact 
Committee, to address the group and hear their thoughts on the process. 

Conversation witlr Harris Slrermlln 

Mr. Shennan began his remarks by stating his desire to help this process work, and his hope that 
in this meeting and other IBCC members would provide candid feedback and work with him to 
make the process a success. He presented five questions to the group: 

• How do the Roundtables and the IBCC fit with each other? Is the coordination process 
working, and what would you suggest to strengthen it? 

• Are the state agencies traditionally involved in water issues and the IBCC and 
Roundtables working well together, at both policy and staff levels? Are we coordinating 
our work at a staff level to avoid duplication? Looking at the right statewide issues? 

• Have we provided the right kind of educational materials and opportunities to the 
roundtables? How are needs assessment activities perceived? 

• How are basins working with each other? We have statewide water issues that must be 
addressed - is this process helping the basins work closely with one another? 

• A number of major water issues are in progress right now that are not part of this IBCC 
process - when and where do we try to integrate these efforts? 

The facilitator asked the group for feedback on each question. 

Question 1: How do the Roundtables and the IBCC fit with each other? Is the coordination 
process working. and what would you suggest to strengthen it? 

• Jeris Danielson: The process has worked extremely well, and has been responsive to 
roundtable requests. 

• Ray Wright: The IBCC has spent a lot of time working on process, and connectedness 
has not been fully explored. Not much has come up that has been challenging. 

• Dan Birch: It will take 6 months to a year for the substance to unfold, and I would not 
support mucking around with this process. If we start pushing it, it will fall apart. 

• Bill Trampe: Our Roundtable is extremely protective of the grassroots concept. Having 
DNR provide us with a starting point for the bylaws, and the IBCC Charter, helped us get 
it done. We have spent lots of time working on process, and may be behind the times in 
developing the needs assessment, but finally it looks like we're beginning to tum a 
comer. If the roundtables felt there was a change in philosophy, the whole thing might 
come to a halt. 

2 

'. 
"'' 



• Marc Catlin: It takes a certain amount of time to develop trust between people before 
they feel comfortable or safe discussing how they feel. You'd think locally that wouldn't 
take much time, but it may be the hardest part - knowing everyone and figuring out 
where we can find middle ground, and wllat things are sacred. This group is a great 
opportunity for us to learn some things about how to build that trust and how to run our 
Roundtables. Now it's going to come back to you (referring to Harris Sherman)- it will 
take a little bit of time to learn about you and trust you, and when we go home and are 
able to say that the new Director would like to see this process work that will help, 
because everybody is hoping that this will work. No one is trying to sabotage or be less 
than forthright. It may take us a while, longer than we want, but I think it has a chance of 
working. 

• John Porter: This is a grassroots effort, and it came about because of the failure of 
Referendum A. Anybody that thinks they are a stakeholder is a stakeholder. This 
process starts at the grassroots, and it is long and slow, but we have to give it a try. Now, 
we are just to the point where we're beginning to see applications come in for use of the 
Senate Billl79 money. It may take a while for us and the Colorado Water Conservation 
Board (CWCB) to figure out priorities and the best way to utilize and implement the 
program. 

• Rep. Kathleen Curry: A lack of clarity in division of labor has raised its head with regard 
to the projects bill. We need to make sure cooperation between CWCB and the 1177 
process is working, and that one doesn't get ahead of the other. The Legislature still feels 
there are members that need to be brought into this dialogue. I'm concerned with the 
process, not the specific study that was proposed as a part of the projects bill. We need to 
stress that the process is supposed to work from the ground up. The precedent we set in 
the Capitol this year on that will be important for other studies. 

• Eric Wilkinson: When issues come up that are of interest to the entire state, the IBCC 
needs to receive information from the Roundtables. How we go about conducting needs 
assessments needs to be resolved on a statewide basis. SWSI was able to look at 
statewide issues using a common framework. AJsey_r:_oJ~ ~f!}t_e_~-G.~ !s_ t_o_~~ f~e~~~~~ __ -- -f.._o_e_reted __ : k.....:cy;_ro_l_e ____ ___. 

from Roundtables and incorporate it into the discussion. Roundtables feed the process, 
but I would like us all to recognize that there has to be a common denominator- a 
common technical platform, common criteria- and it is the role of this group to find that 
with input from Roundtables. 

Question 2: Are the state agencies traditionally involved in water issues and the mcc and 
Roundtables working well together. at both policy and staff levels? Are we coordinating our 
work at a staff level to avoid duplication? Looking at the right statewide issues? 

• Melinda Kassen: CWCB and IBCC worked well together to develop the criteria and 
guidelines for use of SB 179 funds. I thinkJ.s~~~s- i_!l_t~l]l]~ ~f £~O!~tn_a!i~~ J>~~~e_n_ f!l~ ____ - -1~._D_el_eted __ : i_ss_ues_in ____ _._.j 

CWCB and IBCC is coming. If I look at the CWCB projects bill, I see one million 
dollars for studies of things like the value of non-consumptive uses. I think the problem 
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that you need to help us solve is that this bill is going to go through soon and all of this 
money CWCB will have is for the sort of things that we had talked about doing in our 
Charter. To avoid duplication, either the CWCB should do these studies, or the IBCC 
should do them, but not both. One thing the IBCC has going for it is that we haven't 
made too many people mad. A number of communities are still very skeptical of CWCB 
as an honest broker. When the recreational community sees $150,000 in the projects bill 
for CWCB to "evaluate" recreational water use, they get worried. CWCB may think that 
the only way to prove they can be objective is do a study, but the recreational community 
doesn't think they can do that. If the bill goes through, and the CWCB gets funding for 
these studies, what is the role of the IBCC? We have a statutory obligation to do 
interstate compacts, but I don't see any on the horizon. Our only other obligation is to 
public education, but I question whether we have a meaningful role if CWCB does all of 
this other stuff. And if they do the study, how do you convince various interests that 
they're unbiased? 

• Rita Crumpton: One thing we need to decide: this process was set up to be voluntary. 
The projects bill represents the Legislative response to constituents -they came forward 
voluntarily with the idea for the proposed study. So is this going to continue to be a 
voluntary process, or do we want to exercise more control? 

• Dan McAuliffe, Deputy Director, CWCB: Many members of the IBCC are either past or 
present members of the CWCB. At the same time that the General Assembly passed 
House Bil11177 and House Bil11400 to fund this process, they also created a new 
section within the CWCB to continue SWSI and to address Colorado's future water 
resource challenges. The CWCB wasL\!f!lCied in l~I~Q'!~<!. ~UJlR!l_!"l_ f!l~ _1!1~-~ p~~" __ - -i Deleb!d: dU<ct..t m 
At some point, the conversation needs to include both entities. At every CWCB meeting, ~ - ---{ Deleted: to suppon 

they now want to hear a report from the IBCC process, and want to have that ongoing 
relationship. There are some things the IBCC can do well, and some things the CWCB 
can do well. Where do those come together? Because the Governor makes appointments 
to both entities, the cabinet transition gives us an opportunity to work on any relationship 
issues. 

• Eric Kuhn (General Manager, Colorado River Water Conservation District): When the 
1177 process began, our board approached the concept with some questioning and 
accepted it with deference to Russ George. Our approach since has been to actively 
engage both the IBCC and the CWCB. If we're going to be a part of the policy making 
process addressing things like water supply for theJ:!QI}t_l~.~ge_ 8llsl _p_r~!e_c!i~~ s>f _______ ~ ~ -1 Deleted: front range 

recreation and environmental interests, we want to do it in a transparent way and through 
the Roundtables because they represent the stakeholders in those areas - cities, counties, 
etc. 

• Bill Trampe: The Gunnison approached the process with some skepticism in the 
beginning, and many thought it was just another way to get water for the Front Range. 
The river district gave deference to Russ, some of us thought it might be our last chance 
to have a say in how things develop. Transparency in the relationship between the 
CWCB and the IBCC is critical, as is maintaining the grassrootS nature of the process. 
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• Jenny Russell: The IBCC should not become an ann of the CWCB. We need to be 
careful about appearances as well - for example, there are many CWCB staff members 
around the table today, and even though they are here because of the discussion about 
Colorado River issues we'll have later, I'm concerned about how that looks. 

• Wayne Vanderschuere: The chaiienge before us is to fmd the strengths in what the IBCC 
brings, and in what the CWCB brings. We need to get past the easy stuff and move on to 
the hard stuff, and I agree with Jenny that we wouldn't want to be subservient to the 
CWCB. Right now, our shared experience is implementation ofSB 179. The tight time 
frame was necessary, but didn't ail ow enough room for expression of ail viewpoints. 

• Eric Wilkinson: SWSI is the best thing the state has done in terms of water planning, and 
we wouldn't be here today without that process. CWCB needs to continue in that role. 
SWSI has attempted to look at non-consumptive uses, but it wasn't totally successful. 
The CWCB has statutory responsibilities on the Colorado River with regard to compact 
administration, and has purview over some state policy decisions that aren't up for 
discussion. The relationship between the IBCC and the CWCB should be rich, fruitful, 
and supportive. As a CWCB Board member, I know I'm working to support this process, 
and I think other board members feel the same. 

• Rep. Kathleen Curry: Why couldn't we set as a goal better communication between 
IBCC and CWCB? An example of where things could have been done better is the 
recent projects bill, which could have been run by the IBCC before now. 

• Stan Cazier: We started the IBCC process because something about the system wasn't 
working. At one point in time, districts and board members were closer together. Now 
Colorado is so big with so many diverse interests that it's difficult to get everyone 
together. The Roundtables accomplish that. There is a perceived in gap of information 
and SWSI did not fully ~~aJ~C!.t~ !l~>I~--C~!l~l!J!lPtJY~ ~~e--: !_1~~-l!l~C:I! ~~!e! _h~ !~ ~~ J~f! !~ __ --1 Deleted: evaluate non 

the stream. That's the most difficult question to answer. SWSI staff have done a good 
job working with the Colorado River Roundtable, and any study you have is going to 
have gaps. 

• Alan Hamel: Staff from both organizations have done a great job and offered a great deal 
of support. Being able to have facilitators has helped. Processing applications for SB 179 
money through the Roundtables is difficult and time consuming, since everyone is a 
volunteer. How do you organize the administrative side of the Roundtables to at least 
keep that going? The Roundtable process has brought people together that haven't 
historically been involved with water issues. IBCC and CWCB staff have done a great 
job, but we've been pushed sometimes- had to turn some applications around in 24 
hours. 

• Jeris Danielson: We're a new organization, but have had two major successes: different 
interests learning about each other within the Roundtables, and IBCC members learning 
about other parts of the state. 
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• T. Wright Dickinison: What been most encouraging to me is seeing the learning J eris 
talked about happening. This state can't be driven from the top and is abhorrent to state 
water planning- this is what they told me when I started - but what we lack is a way to 
bring people together to understand the greater good. You can't lead us, but if it is our 
idea, it will work. The trick is to lead without pushing. I would hope the new state 
administration would take time to see what's working before making changes. It is the 
responsibility of everyone here to bring the important things to this table to discuss. Are 
the major players comfortable enough with this process to bring things to the table? With 
the emergence of our new energy economy, think about what that does to the economics 
of pumping on the Ogallala High value com could cause us to drain it dry. This is 
where we can actually lead by showing the courage and foresight to use this forum to 
bring things forward. 

Question 3a: Have we provided the right kind of educational materials and oggortunities to the 
roundtables? 

• Rita Crumpton: The Public Outreach, Participation, and Education Working Group,Jl_ay~ _,,, 1.._De_leted __ : h_as ______ __, 

talked at length about defining our audience. Is it the ffiCC? Roundtables? Other state 
agencies? Some don't know we exist or what we do, or why we exist. We've begun 
reaching out to those not included, and want to bring them in. Many organizations are 
wondering where they can fit in to help this education effort. 

• Steve Vandiver: Roundtables are taking the initiative to educate their own members, and 
have been able to present information on water administration, etc. that impact people in 
basin, but they didn't know anything about. This has helped to clarify and correct what is 
being said in the coffee shops, and the discussion with Roundtable members has been 
beneficial. 

Question 3b: How are needs assessment activities perceived? 

• Marc Catlin: The Gunnison basin needs assessment committee has met, and will make 
recommendations Monday night on how to spend our 1400 money. Looking at the SWSI 
needs assessment, there is some information missing because small communities were 
reluctant to participate. The SWSI staff has been very professional working with us, and 
we would like to see that relationship continue. 

• Ray Wright: The Rio Grande basin didn't feel an extensive re-work of the SWSI needs 
assessment was necessary. The 1400 money we've requested to this point will be used 
for groundwater investigations needed to move forward with the primary objective of the 
Rio Grande Roundtable, which is to address issues of sustainability within the basin. 

• Stan Cazier: The biggest issue the Colorado Roundtable hopes to address in the needs 
assessment is non-consumptive use. This is a very big task. Our consumptive use 
numbers are in SWSI. Headwaters impacts are always an issue, and the farther down you 
go the harder it is to locate projects. 
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• Mike Shimmin: On the South Platte, our Roundtable decided SWSI had done a good job 
of assessing future needs for our area, and we adopted that assessment. Clearly the South 
Platte basin is under pressure to make sure we're fully utilizing our resources before we 
look elsewhere for additional supplies. We're doing a full analysis of where 
unappropriated water, if any, exists in South Platte. Also looking at places where 
multiple developers are looking for same water source. Our needs are about obtaining 
information to refine how our water gets used. 

• ./JCJ'! Bil~cJl: _ 9!.1_tl.!~ ¥~.P-~lt~!. ~W~IJ!.r~yLd~~ _a_f~!.r-~~~S~JP~!.lt ~('.Y~te! .!l~~<!s_(o! _____ -1 Deleted: Dan Birch 

the basin. The exception is water needs related to energy development (to include oil 
shale and other potential areas of energy development). The Roundtable approved an 
initial scope of work to look at those issues, in a combined study with the Colorado River 
basin. Local interests continue to be concerned about how water needs can be met At 
one of our next meetings, the Roundtable will look at scope of work to determine non-
consumptive needs. Local ranchers have proposed a model project combining small 
storage and irrigation efficiencies to yield improved in-stream flows. Because agriculture 
can't afford to pay for storage, and in some cases on-farm efficiencies, this model will 
look at bringing those entities and interests together. 

• Kent Crowder: On Tuesday, the North Platte Roundtable finalized a task order to get 
started on our needs assessment. We want to quantify the unappropriated waters on the 
North Platte. It is always talked about as an over appropriated basin, but we think there is 
unappropriated water at some times of the year. Also, SWSI didn't fully look at non­
consumptive uses, and we want to start identifying and quantifying those. Through this 
process, we have started to see some of the information coming out of the Platte decision 
support system. Our other need is to quantify and address consumptive use of high 
altitude pasture grass. Our basin is different than others in Colorado because all of our 
water runs out to Wyoming, and we're not arguing too much with one continuous basin. 

• Alan Hamel and Jeris Danielson: On the Arkansas, we'll be looking for more 
information on recreation and environmental needs in the basin. For municipal, 
industrial, and agriculture, we're comfortable with SWSI numbers. 

• Doug Scott and Peter Binney: The Metro Roundtable is an artificial construct out of the 
South Platte basin. Virtually everything is municipal and industrial use. Overall, we're 
comfortable with the SWSI estimates for the metro area We need to develop a common 
number for municipal and industrial demand to be used for population-based projections. 
We're concerned about opposition to undertake future work to address the water supply 
gap that was in the CWCB Projects Bill, because to study our water use we need to be 
able to go beyond our borders and look at the basins where the water originates. The 
Metro area can't survive without relationships with other basins. We know what we'd 
like to see 50 years from now- the problem is how to get there. 

• Jenny Russell: The task order summary request for the Southwest Roundtable is together 
and will be discussed and voted on this Wednesday. We want to check with the 

7 



municipal water suppliers to make sure that all SWSI assumptions were correct. Our big 
challenge is non-consumptive use. The Roundtable wants to take hard look at that and 
take a look at alternatives to permanent agricultural dry up, and will look at the results of 
SWSI II to determine what additional studies we need. 

Question 4: How are basins working with each other? We have statewide water issues that must 
be addressed - is this process helping the basins work closely with one another? 

• Eric Kuhn: The ffiCC and Roundtables have no legal authority to enter into contracts, 
appropriate water, and implement projects. At some point in time, every Roundtable that 
wants to implement something which requires construction or owning water will have to 
turn to another entity. The concern is that there are lots of discussions going on in 
parallel, including NEP A processes and water rights discussions. How can we be both 
transparent (to get buy-in) and maintain appropriate confidentiality? Right now, we're 
trying to walk fine line of doing both. In Gunnison, how do we put back together the 
pieces of Black Canyon? The same issues will be faced in other basins. · 

• T. Wright Dickinson: Bringing these tough issues to the table in a way that promotes 
discussion and helps people understand the issues is a major challenge for us. The 
Yampa doesn't want to be sacrificial lamb for the rest of state- if that happened, all 
water would be flowing downhill, and that brings no sustainability to the basin. Most 
folks won't understand that unless they hear discussion in a forum like this. How are you 
going to keep the state whole and vibrant? 

• Mike Shimmin: We've known for a long time how to fight with each other. The recent 
trend has been negotiation on a project by project basis. The mcc process attempts to 
reach a new level of cooperation, with the goal of building a water project we could call a 
Colorado water project. Existing water processes work really well at doing a lot of 
things, but haven't worked well at figuring out how to cooperate with each other. 

Question 5: A number of major water issues are in progress right now that are not part of this 
mcc process- when and where do we try to integrate these efforts? 

• Harris Sherman: We welcome further ideas you have in coming weeks and months. The 
process needs time to work and evolve, and it's going to take experimentation. Some 
issues are difficult- parallel processes, how do they proceed in conjunction with mcc? 
The opportunity to set a framework for relationships between basins will continue. We 
need to give more attention to the ongoing processes, and look at how to bridge the needs 
for both transparency and confidentiality. 

• Jeris Danielson: A large part of the success of this process to date is due to the work that 
Eric Hecox has done, and the fact that he has credibility with the Roundtables, and they 
know he speaks for the Director. Need to maintain his ability to do that. 

• Rod Kuharich: One of the goals of the ffiCC process was to place the burden on 
members to rise above the individual,no_sit!on~ -~~X ~Ij~g !~ !_a_!ll~· _ Th~ ~..W~~-i~ _h~!~ to __ ~ ~ ~-{ Deleted: positions they 
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do whatever we can to foster communication and help. We'll put every IBCC member 
on the mailing list to receive complete board packets for every board meeting, and urge 
everyone to become part of the process of developing the projects bill. 

Colorado River Basin Compact Activities and Issues 

Presentations 

Rod Kuharich, CWCB Director, provided an introduction to the Colorado River Compact, and an 
overview of the diverse Compact issues in which the CWCB is involved. Kuharich serves as the 
lead negotiator for the State of Colorado on Colorado River Compact and Upper Colorado River 
Compact issues, handling interstate discussions to protect the rights of the State. He addressed 
several topics currently being discussed by the basin states, including shortage of water 
deliveries to Mexico. In addition, compact states are considering weather modification to 
augment upper basin snow pack, and exploring improvements to irrigation system storage and 
controls as a way to improve efficiency. Augmentation with non-tributary groundwater or 
desalinated brackish groundwater has also been raised as a potential supply source. The work of 
the Salinity Control Forum continues, focused primarily on the water quality requirements for 
delivery to Mexico. Both the Colorado and San Juan rivers have ongoing recovery programs for 
endangered fish. 

Kuharich highlighted that Colorado has,d~~~~~Q~c!_ ~ ~~~i~i_9,!1_S!JPPQ~ §y~t~l_!l-(o! Jh~ 9~lo_r~c!'!. ___ ,,- -1 Deleted: developed a 

River Basin which.js_ ~ L~E~~~ !~~l_t!_l~t-~Cl!l.h.eJR !f!lprove -~~a_g~~-e!l! ~~~p!o_~q~'~ ~a~~r- _ ..._--- -1 Deleted: the Colorado 

resources. Also ongoing is the creation of a document archive which makes important ~ ,- - .., Deleted: is an 

information resources widely accessible over the Web. He stressed the desire of the CWCB to ', ,>De...,.,leted==-=:=he=Ip=improv==e=,..,_,~ 
serve as an information resource and partner for the IBCC as it moves forward. 

Randy Seaholm, Section Chief of Water Supply Protection at the CWCB, gave a presentation on 
the nuts and bolts of the Colorado River Compact (1928), the Upper Colorado River Compact 
(1948), and the Coordinated Long-Range Operating Criteria (1970). (Presentation available 
separately.) He referenced three areas of ongoing discussion under the Colorado River Compact: 
deliveries to Mexico; how to consider tributaries within the compact framework; and system­
wide accounting. Seaholm discussed the Upper Colorado River Commission's role in 
apportioning curtailment, if necessary, between upper basin states, and the means by which 
avoiding curtailment factors should be factored into basin storage criteria. 

Eric Kuhn, General Manager of the Colorado River Water Conservation District, continued the 
discussion by presenting three questions for the group. His questions and observations are 
recorded below. 

Question 1. An assumption often made in hydrology is that the future will look like the ..., 
past. This assumption involves examining historical data on climatology, hydrology and 
river flows, and assuming that the same pattern- highs, lows, average rainfall, mix of 
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wet and dry years, etc. - will continue into the future. He asks "Is that a good assumption 
in today's world?" 

Many studies suggest the world is getting wanner, which could trigger an increase in 
consumptive use. In a wanner world, the same precipitation would result in lower stream 
flows. Given that there is a lot of confusion over what will happen in the future, how 
might or should we adjust our assumptions? 

Question 2. Should we approach full development of the Colorado River from a firm /./ 
yield or average yield basis? For planning purposes, Denver Water looks at the 1953 to , 1' 
1956 drought, and analyzes the ability of their system to make water deliveries to ~-Y' 
customers under those conditions. Denver uses a firm yield approach, because they need · \ ,::)'" 
to make sure all of their customers get water, even in a drought. Other systems use . Ll-"n 
different time periods for planning. Yr; .J1 

The rationale behind using firm yield is that we can be safe, and deliver water through a Y 
reasonably dry period. However, average yield takes advantage of times when there is a 
lot of water, and doesn't leave any on the table. It would be helpful for mcc members 
to have conversations with the roundtables about these issues, and get their perspectives. 

Question 3. How do we approach full development from the interstate compact 
perspective? The 1922 Compact helped avoid application of the appropriation doctrine 
on an interstate basis. The negotiators knew the Supreme Court had looked at the issue 
of adjacent states sharing water, and upper basin states worried that if their development 
had to compete on the basis of priority with California or other states, which have large 
rights already in place, there would be no water left for future development in the upper 
basin. The Compact allowed development independent of priority in the lower basin. 

Is the appropriation doctrine the way to reach full development of the resource in 
Colorado? Are we headed toward a series of intrastate compacts between the four major 
basins in Colorado that contribute to the Colorado River and the Front Range, or do you 
allow the appropriation doctrine to control? Do we need to know how a Compact call 
would be administered within the state? Kuhn advised the Colorado River Water 
Conservation District that the answer is yes - the only way to assess the risk of 
development and over development is to know how a Compact call should it occur would 
be administered. Going back to the second question, using the firm yield approach would 
lead to rare compact calls. The average yield system would probably make calls more 
frequent. 

Kuhn concluded by expressing the view that transparency is critical, and these three big-picture 
issues need to be discussed with the Roundtables. 

Rick Brown, Intrastate Water Development & Management Section Chief at CWCB, provided 
an observation .[~ga!~~ng_ Colorado's ~~rSl~~l!_..i_n_ iptersta~e_l!e_&_o!i,!i!iQJ.!~ _I}~ ~!~f!e_d_ t,!l~~ t_!l~ ____ ~ ~ ~ Deleted: regarding Co!orado·s 

positions taken by the State in Compact discussions were designed to protect the State's ability - - Deleted: in interstate 

to use the maximum amount of water legally allowed under the Compact, in order to give those 
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within the state the maximum amount of flexibility in deciding how to manage these water 
resources. 

Gauged river flows and calculations of Colorado's current consumptive ,.y~e- ip~ica!es _ !_h_a! ________ -1 Deleted: use indicates 

between 450,000 ac-ft and I ,200,000 ac-ft of Colorado River water may be remaining in the 
river and its tributaries. The lower end of the estimate takes into consideration water that is 
available under a multiple year drought (i.e., firm yield approach). The upper end of the estimate 
reflects the maximum legal availability to Colorado under the Colorado River .pompact. _ ~r:_o_~ ____ - -{ Deleted: compact. 

stressed that all water rights are subject to legal and physical availability. He also pointed out the 
differences in water accounting between the Colorado and.B,t~er comQ_ac!S-: !l~t_iJ:!g !_h_a! !}!e ________ -1 Deleted: other compacts 

Colorado compact accounting is based on a 10-year running average. 

Questions and Discussion 

ffiCC members and CWCB staff spent significant time discussing issues related to the river 
compacts, and pending legislation that would fund a CWCB study of the Colorado River. 
Comments made are presented below grouped by discussion topic, and in the order in which the 
comments were made while discussing that topic. 

Feedback on Presentations 

• Eric Wilkinson: I agree with the three questions Eric Kuhn proposed. We need to do 
engineering studies to get more information, and address the important policy questions 
that need to be answered and decisions that need to be made. If hydrology is indeed 
changing, and the past is not a predictor of the future, we need to do studies that will help 
us make an educated guess at future conditions. Firm yield versus average yield is a 
question of risk tolerance and engineering management. 

Several factors have contributed to what happened on the South Platte. If the South 
Platte had used firm yield to make decisions, development would have stopped in 1900. 
However, the decision was made to allow appropriation based on average yield, and 
infrastructure was built to make that possible. The storage to yield ratio on the South 
Platte is high. 

I agree that how a compact call on the Colorado River will be administered is one of the 
key questions. Will it be apportioned among all four upper basins? Will junior users be 
curtailed? These questions must be answered before you can do a risk analysis. 

The decisions that were made on the South Platte were based on administration as we 
understand it, and we need to understand how administration works or will work on the 
Colorado. We must undertake three steps before permitting more development of the 
Colorado: studies to better understand future hydrology; clarification of what will happen 
ifthere is a compact call; and a risk analysis of development scenarios, considering legal 
and physical availability of water in the basin. 
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Can determining State policy regarding a compact call be a democratic process? Would 
that compromise our negotiating position as a state? Input from the Roundtables on how 
various administrative choices, such as proportional curtailment based on flow from each 
sub-basin, could impact them might be useful. However, ultimately the decision on how 
to administer a compact call is a policy decision that must be made by the State of 
Colorado. 

• Ray Wright: In my view, the answer to the question "is the [hydrological] future going to 
look like the past" is "no." In the Rio Grande valley, we are coming to terms with an 
unsustainable level of well pumping that has gone on for 30 years, and provided a big 
boost to the valley's economy during those years. Future decisions should take into 
account risk factors when maximizing benefit. 

• Eric Kuhn: HB 1177 asks roundtables to do a needs assessment, and also an assessment 
of unappropriated water in their basin. How are the basins that are part of the Colorado 
River Basin supposed to do that? The process that Eric Wilkinson suggested makes sense 
- we could take the time to get buy-in from the roundtables, which may mean that the 
study doesn't get funded this year, but can be done in a way that supports the roundtable 
process. 

Firm Yield vs. Average Yield 

• Melinda Kassen: In the Constitution, what is the distinction between firm yield and 
average yield? On the Rio Grande, junior users can appropriate water, but they must 
augment seniors against any future impacts to those water rights. It sounds like the 
development on the Colorado we're discussing is "new water" but how _do we protect the 
seniors? 

• Eric Kuhn: The 602a water held in storage protects future uses by ensuring that enough 
water is available to keep the 10-year moving average where it needs to be. We need to 
avoid the mistakes we've made in other basins. The best example is on the South Platte, 
where junior appropriators using groundwater had to shut down, with economic impacts 
to those families and communities. New projects must find financing, and financiers will 
want to know that the water is available. In addition, the people who will be paying the 
assessments to repay the loan must also buy into the project. 

• Rod Kuharich: This is a sensitive issue. If we don't allow people to appropriate 
available water, is that premature curtailment? The Supreme Court has also addressed 
this issue. If you build a project and no water comes, the investors lose; but if water does 
come, the whole state winsJ!!at !s_ t!t~ .!ts!c _of ~.Y~~~~~~~I?I!l~~t.! ___________________ :::: -{~"'De"""""leted~ .... = """""'==-=-=-==-z=< 

. i Deleted: That 
~----------------~ 

Administration of a Compact Call 
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• T. Wright Dickinson: As a state, we haven't had a broad discussion of this infonnation 
before. This demonstrates the need for this process and we should let it play itself out. 
To add to the list of questions Eric Kuhn suggested, I would add, "What are the intrastate 
impacts ofthe Upper Basin Compact"? For example, if a compact call comes, and it is 
detennined that Colorado's obligations will be met by curtailment of junior appropriators 
within the state without regard to basin, the fact that many of the rights in the 
Yampa/White/Green Basin are junior to other rights within the state could mean that the 
call would have a disproportionate impact on that area. I have a feeling the water rights 
holders in Yampa would be vocal about their disapproval if that happened. 

Pending CWCB Projects Bill 

• Rep. Kathleen Curry: The CWCB Projects bill currently at the Legislature provides 
funding for a Colorado River water availability analysis. Does the CWCB have the lead 
role in compact analysis? The bill will start in the House, then go to the Senate, and 
because we don't have another mcc meeting until next month, it would be helpful to get 
any input mcc members have on the project bill and specifically the funding of a water 
availability analysis today. 

• Rod Kuharich: Where the CWCB's authorizing statute speaks to the Compact 
specifically, we have a definite role. Where no role is specifically given, we're required 
to support those that do have a role. The Director ofCWCB is the head of the Colorado 
delegation, and the Upper Colorado River Compact identifies a role for the Colorado 
commissioner. 

• Melinda Kassen: If the ffiCC wants to provide some value in this process, can we do that 
with the current wording of the legislation? Right now the line item says that CWCB will 
work with the Roundtables. Could the ffiCC help by engaging in dialogue with the 
Roundtables, disseminating infonnation, and asking the Roundtables to consider the 
infonnation we've heard today? Involving the mcc might be a way to ensure some of 
the discussion we've had today is considered in the process. 

• Eric Wilkinson: The current wording of the bill directs the CWCB and Roundtables to 
work together in developing the scope of work for the study. This was an effort by 
CWCB to ensure that Roundtables would be involved. If this line item goes through, the 
funding will be available in July of2007, and I am worried that if we wait, we won't get 
the funding until July of2008. This study is too fundamental to delay, and offers an 
opportunity to foster cooperation between the CWCB, the Roundtables and the ffiCC. I 
don't think adding mcc to the language would be outside the intent ofthe bill. 

• Bill Trampe: The Gunnison Roundtable feels strongly that the grassroots nature of the 
process should be preserved, and would oppose adding language that would specifically 
involve the mcc to the legislation. 

• Eric Hecox: Negotiating the scope of work for the study between the CWCB and several 
Roundtables could become logistically difficult. Perhaps if the ffiCC is in the language 
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The group reached general agreement that the line item providing funds for a study of Colorado 
River water supply should stay in this year's project bill, as written, without specifically adding 
or defining a role for the mcc. 

Public Comment 

No public comments were offered. 

Future Meetings 

mcc members reviewed possible agenda items for future meetings, including the business items 
(working group reports, etc.) not covered during this meeting and more discussion about 
Colorado River issues. The group agreed to cover these topics at the March meeting. T. Wright 
Dickinson asked to place another issue on a future agenda- small storage projects, and the 
difficulty of implementing them given administrative and environmental process requirements. 
Ray Wright suggested an overview of projects moving forward outside the Roundtable process, 
and Wayne V anderschuere raised the study of water requirements for energy development 
proposed by the Yampa/White and Colorado basins as an important topic for the ffiCC to learn 
more about. Jeris Danielson proposed that the ffiCC hear a presentation from recreational and 
environmental interests on non-consumptive uses. 

Rick Brown pointed out that the ffiCC has a specific role in the SB 179 criteria and guidelines to 
work with the Roundtables in developing the Roundtables application, review and approval 
process for grants and loans. Rick asked ffiCC members to discuss with their Roundtables the 
process and the importance to .2~ _O_!J_!r~~~i:! !O_Q~t~~t_!~)_c~~ld_!i!e_s _f~~ ~~ _1_7_9_ f}l,!l~!n£ _ "!:l!e ______ ~ ~ ~ -{ Deleted: do outreach 

CWCB receives a large volume of calls asking for information on how to approach the 
Roundtables. Several ffiCC members indicated that it is difficult to coordinate and develop 
work products with volunteer members. Mr. Brown,Q,ffered to p~t t~g~t]l~~ fi!c! ~h~e!~ ~~~u_t ____ ~ _ ~ -{ Deleted: offered to 

each Roundtable's process with information provided by the Roundtables. Eric Hecox provided 
each member with a document in their meeting packet that outlines questions to discuss with 
Roundtables about process. Rick Brown also made available a draft document containing 
answers to frequently asked questions about the 179 process, for committee input. 

The group reviewed dates for future meetings. Several members raised conflicts with the 
proposed April 6th meeting, and asked DNR to poll the group via email for alternate dates,. 
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Mr. George Smith 
Division of Water Resources 
U.S. Fish and Wildlife Services 
P.O. Box 25486, DFC 
Denver, CO 80225 

Mr. Jack Gamer 
Projects Manager, Bureau of Reclamation. 
11056 W. County Road 18E 
Loveland, CO 80537 

Dear Sirs: 

1574 L Road 
Fruita, Colorado 81521 

July 16, 1992 

I am writing this letter in response to your public meeting June 9, 1992, in Glenwood 
Springs re: Ruedi Releases and to the Bureau of Reclamation's (BOA) report "Study of the 
Alternative Water Supplies for the Endangered Fish Species in the 15-Mile Reach," January 1992, 
amended March 30, 1992. As a shareholder in the Grand Valley Irrigation Company (GVIC), I 
have an interest in the releases and the impact the use of this water has on the Grand Valley 
water users. 

First, I will state my concerns succinctly and offer a solution. Second, I will follow with an 
account of the circumstances that have led to the current predicament. 

My concerns are: 

1.) The Orchard Mesa Irrigation District (OMID) is no longer required to 
implement the check. 

2.) The Bureau of Reclamation placed a cap of 66,000 af on Green Mountain 
Reservoir releases to satisfy the Cameo Call and the junior rights 
downstream. 

3.) The endangered fishes require a flow window of 600 to 1 ,200 cfs. 
4.) In certain future dry years, junior rights, including GVIC's 120 cfs, will not 

be filled. 

The solution is: 

Remove the 66,000 af cap from the Green Mountain Reservoir operating policy. 

During the past twenty years, in addition to the Endangered Species Acts, Congress has 
passed the Clean Water Act, the Salinity Control Program for the Colorado River Basin, and the 
Reclamation Reform Act. These programs impact water users on the western slope of Colorado. 
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Within the past ten years, a series of tightly conceived ideas has been executed and the 
desired flows for the fishes for the first time frame studied are approaching fulfillment. 

Commencing with the dry water year of 1976-n, a sequence of events started. At that 
time, tight water management in the Grand Valley demanded optimum use of the OMID check. 
By Implementing the check, the water could be us~d twice, but no water was left in the Colorado 
River below GVIC's diversion dam. The operation of the check coupled with Green Mountain 
Reservoir releases totalling 66,000 af kept water flowing. 

Construction of Stage I, Colorado River Salinity Control Program, Grand Valley Unit, was 
built and completed during 1981-83. 

New management for OMID instigated a hard stance against the use of the check in 1982. 
The OMID and the Grand Valley Water Users Association (GVWUA) had no obligation to install 
the check for junior rights. OMID lost irrigation water and power r~venues when the check was 
in operation. The check was no longer required. The state engineer concurred. 

Based on the release of 66,000 af during the dry 19n, BOA in 1983 recorded a new 
operating policy in the Federal Register which placed a cap on future Green Mountain Reservoir 
releases for the west slope beneficiaries at 66,000 af from the 1 00,000 af pool. 

Stage II of the Grand Valley Unit, Salinity Control Program commenced construction in 
1986. 

In June 1987, the biological opinion of the Fish and Wildlife Service for the in-stream flow 
requirements for the endangered fishes was published. It specified the stream flow needed for 
the fishes in the 15-mile reach. This reach starts below the GVIC diversion dam on the Colorado 
River and extends to the confluence with the Gunnison River. The desired flow window is 
between 600 cfs to 1 ,200 cfs. Conservation releases from Ruedi and Green Mountain Reservoirs 
for the fishes are conditions imposed by Reclamation prior to water marketing. 

In 1989 a contract was signed by the United States (BOA), GVWUA, and OMID which 
provides for the delivery of Ruedi Reservoir releases for the endangered fishes to the Grand 
Valley Power Plant (located next to OMID's pumping plant) when space is available in the power 
canal. 

Contract amendments were completed in 1990 among the BOA, GVWUA, and OMID. In 
part, they clarified the diversion amount at the government project's roller dam as 1 ,620 cfs and 
specified that the OMID power canal can now carry approximately 860 cfs (460 cfs Is available 
to OMID for pumping power and irrigation and 400 cfs for power generation). It was agreed that 
during times of water shortages the power right would be c._.rtailed first. 

In the power contract among the BOA, GVWUA, OMID, and Public Service Company of 
Colorado, 1990, potential check use was restated and an agreement followed that OMID will 
make no claim against the GVWUA or the BOA for expenses incurred by implementing the check. 
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The private agreement among the BOR, OMID, and GVWUA concerning the check use 
and non-use became subject to public controversy after these three agencies filed on check use 
as a right of exchange, with.a 1926 use date, in Division V Water Court in December 1991. 

As a final act, a contract was signed in early 1992 among the BOR, OMID, GVWUA, 
GVIC, and the Colorado River Water Conservation District for the operating arrangements of the 
Orchard Mesa check. Of Interest Is the statement that the "District (OMID) has no obligation to 
implement the check to protect any water right junior ... to the water rights of the Association, the 
District or the U.S.A ..•• " GIVC In addition to holding the most senior right of the Cameo call of 
520 cfs also holds the most junior of 120 cfs, adjudicated in 1941. 

The results of these occurrences is positive for the fishes. It continues the non­
implementation of the check which immediately puts 582 etc into the river at the tail race of OMID 
and BOR pumping and power plants, which is the start of the 15-mile reach. An increase in 
power capacity from 310 cfs during the irrigation season to 400 cfs, if water is available from 
irrigation, adds another 90 cfs to the 15-mile reach, a total of 672 cfs. The report suggests 
700 cfs Is the desired goal. As a result of GVWUA's participation in the salinity program, an 
accrued positive water balance of approximately 29,000 af could be shifted to assist in keeping 
the power water up to 400 cfs. Surface and ground water return flows contribute up to an 
additional 300 cfs in the reach which when added to the natural occurring flows gives the fishes 
hope. 

The water for the fish report 1992 is interesting and fantastical. It Is spelled out in the 
beginning of the report that the check is the key. If the check is not implemented, 582 cfs will 
flow out of the tail race. Water releases from Ruedi are happening. 3,000 af is committed for the 
fishes from Wolford Mountain Reservoir after construction. 

Salinity control improvements may allow a limited shift of water within the GVWUA's and 
OMID's canals possibly to the benefit of the fish. The Reclamation Reform Act has committed 
federal irrigation projects to institute conservation measures which are being fulfilled by the 
GVWUA via the salinity control program. 

Water users' calls for water from green Mountain will intensify as the check is not used 
for the benefit of junior rights. There may be times when the water from the power and pumping 
plants should be checked back and used twice, but the fishes' needs will keep this from 
happening. Junior rights as GVIC's 120 cfs could be curtailed along with others. The 66,000 af 
cap could stop Green Mountain Reservoir releases. 

The 66,000 af cap was registered in 1983 after the check was used to its fullest extent in 
dry 19n and before the Check operation was changed to non-use. The 66,000 af cap was 
instituted before the flow needs of the endangered fishes were established by the Fish and 
Wildlife Service at 600-1,200 cfs in 1987. The 100,000 acre foot pool is for the benefit of the 
west slope water users. 
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In 1989 the state engineer called 73,000 af from Green Mountain Reservoir to meet the 
call. This is 7,000 af above the 66,000 af cap. Releases shouk: be allowed to continue fully in 
the future when dry conditions require water above the firy,OQQ af cap. As originally stated in 
Senate Document No. 80, there is a 1 Of'. 000 af pool for west slope beneficiaries 

The 66,000 ·~limit on Green Mountain Reservoir releases from the 100,000 af pool should 
be removed. 

Thank you for your attention. 

cc: Bob Norman 
Others 

Sincerely, 

Ruth P. Hutchins 



United States Department of the Interior 
FISH AND WILDLIFE SERVICE 

Mountain-Prairie Region 
L"' REPLY REFER TO: 

.'r!AJLING ADDRESS: 

Pose Office Boz t5486 
Denver Fed.trrtU Center 
Denwr. Colorado 80225 

FWE/CR/Ruedi Reservoir 
Mail Stop 65115 

STREEI' LOCA170N: 

13.0 Union Blvd. 
lAJurwood, ColDradD 80228 

FEB 2 3 1992 

Robert A. Jackson, Chairman 
Colorado Water Conservation Board 
1313 Sherman Street 
Denver, Colorado 80203 

Dear Mr. Jackson 

At the September 1991, meeting of the Colorado Water Conservation Board 
(Board) the Board requested that the Fish and Wildlife Service (Service) 
report on the water released from Ruedi Reservoir for endangered fish. The 
enclosed report responds to that request and serves as a concluding document 
to fulfill the Service's contractual obligation with the Bureau of 
Reclamation. The report covers releases from Ruedi Reservoir and the effects 
of the releases on the endangered fish in the IS-Mile Reach of the Colorado 
River near Grand Junction. The Bureau of Reclamation will provide a separate 
report addressing the impacts of the releases on recreation in Ruedi Reservoir 
and the Fryingpan River, hydropower production, and the Fryingpan River trout 
fishery. 

The Service will attend at the Board meeting on March 6, 1992, to address any 
questions or concerns the Board may have. 

Enclosures {6) 

cc: John Musick 
Attorney at Law 
P.O. Box 4579 
Boulder, CO 80306-4579 

Mark Fuller 
County Development Manager 
Pitkin County Courthouse 
530 E. Main Street 
Aspen, CO 61611 

Sincerely, 

~~-~M 
FO~ 

John Hamill 
Director, Colorado River Recovery 
Implementation Program 



Mesa County Water Association 
P.O. Box 572 Fruita, Colorado 81521 

CALENDAR AND STATUS OF COMING EVENTS 

TUESDAY, MAY 19, 1992 
7:00P.M. 
County Commissioners' Room 205 
750 Main Street 
Grand Junction, Colorado 
(8th Street entrance) 

TUESDAY, MAY 19, 1992 
9:00A.M. 
Gunnison County Fairgrounds 
275 South Spruce 
Gunnison, Colorado 

WEDNESDAY, MAY 20, 1992 
2:00 P.M. & 7:30 P.M. 
Pavilion 
1800 Pavilion Drive 
Montrose, Colorado 

THURSDAY, MAY 21, 1992 
2:00 P.M. & 7:30 P.M. 
Columbine Senior Services Building 
247 Meeker 
Delta, Colorado 

MESA COUNTY WATER ASSOCIATION 
MONTHLY MEETING 
Agenda: 

1. Intern update 
2. Summer meetings? 
3. W.A.T.E.R. Initiative 
4. Gunnison River flows 

BUREAU OF RECLAMATION 
Environmental Seeping Meetings: 

For proposed contract to deliver water 
to the Black Canyon of the 
Gunnison National Monument 

Public Meetings for Public Initial Input 

Call B.O.R •. J.one Wright 248-0636 for 
informational packets and additional 
information 

or 

John Welch- 249-7036 BCGNM 
Allan Belt - 249-6047 BLM 
Gene Jencsok- 866-3441 CWCB 

MINUTES- MESA COUNTY WATER ASSOCIATION, INC. 
Tuesday,April21, 1992 

Mesa County Commissioners' Hearing Room, 750 Main Street, Grand Junction, Colorado 

Meeting called to order at 7:15P.M. by Secretary, Ruth Hutchins. 

No business was transacted; general discussion ensued. 

Meeting adjourned at 8:30P.M. 

Ruth P. Hutchins 
Secretary 

" ,. 
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Roy Romer, Governor 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF WILDLIFE 
I.N EQUAL OPPORTUNITY !MPLOYER 

Peny D. Olsen. Director 
6060 Broadway 
OOIWor. Colorado 8021 S 
Telephon~: (303) ~CT·1, 92 

Mr. .John Hamill 
U.S. Fish and.Wildlife Service 
Box 25486 - DFC 
Denver, co. 80225 

February 24,1992 

Re: Ruedi Reservoir water Releases 

r:.EFER TO 

For Wildlife­
For People 

The 20,000 acrefeet of water released from Ruedi.Reservoir in 
~991 fell within our guidelines for angler acceptance and within 
IFrM quidelines for providinq qood fish habitat. The data from 
Fish and Wildlifa Service indicate that ~aximum flows in the 
Fryinqpan River remained below the 250 cfs limit that Barry 
Nehring established as a fishable upper limit. The flow ranqa of 
150-250 cfs provides beneficia1 habitat for finqerlinq, juvenile 
and adult life staqes of brown trout, rainbow trout and brook 
trout. Flows below 100 cfs and above 300 cfs should be avoided. 
The Bureau of Reclamation indicates that lake levels remained 
within historic levels of the past five years. 

T.ha data from Fish and Wildlife service indicate that the Ruedi 
releases were measured in the Grand Valley and in some cases the 
releases were 20% of the total flow in the river, which is very 
significant. Some re-requlation of reservoirs in the upper basin 
may have siqnifican~ positive effects on Biq River fishes; 
however, it is important to keep such ac~ivities from damaqing 
existing fisheries. 

cc. P. Olson (DOW) 
G. Jencsok (CWCB) 

Sincerely, 

,eQ/1. ~ 
Robert H. -~a~iey 
Regional Manager 

DEPARTMENT o;: 1'\AiURAL F\5SOURCES. Ken"eth Saizzar. Exacutiva O&:ector 

WlLOLJFE COMMISSION, W!lliam R. Hesbarg. M&mber • Std:rt W. Cooper. Chairman· Feiix Chave:. Member • Fiebecca L. Fr:ank. Mambor 

Louis F. Swift. Mamber • George Van0en6ero. M&:':':oar • Larry M. Wright, Mem~er • n.~mas M. E\1&, Member 
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TABLE 5. 

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND THE 
15-MILE REACH 

OCTOBER 
CFS 

DAY FRYING PAN RUED I HEAD OF END OF REACH 
FLOWS ENDANGERED 15-MILE 15-MILE GAIN 

FISH REACH REACH 
RELEASE 

1 210 150 799 1123 324 
2 201 150 680 980 300 
3 198 150 658 945 287 
4 201 150 619 909 290 
5 201 150 549 849 300 
6 201 150 592 826 234 
7 166 150 604 849 245 
8 196 150 600 849 249 
9 195 150 590 849 259 ~ 10 189 150 588 838 250 

11 192 163 573 814 241 
12 210 190 555 802 247 
13 210 190 575 778 203 
14 210 190 583 826 243 
15 210 190 570 802 232 
16 213 190 586 826 240 
17 213 190 598 838 240 
18 213 190 650 873 223 
19 213 190 698 933 235 
20 213 190 715 968 253 
21 213 190 734 992 258 
22 213 190 737 992 255 
23 213 190 785 1028 243 
24 213 190 1280 1538 258 
25 200 173 1230 1560 330 
26 196 140 1030 1419 389 
27 196 140 1000 1264 264 
28 153 127 1230 1465 235 
29 127 83 1100 1407 307 
30 127 50 1150 1431 281 
31 128 so 1580 1762 182 

AVERAGE 194.65 157.94 781.87 1043.06 261.19 

~ 



Background 

EFFECT OF 1991 FLOW RELEASES FROM RUED! RESERVOIR 
ON ENDANGERED FISH HABITAT IN THE 15-MILE REACH 

BY 

Douglas B. Osmundson 
Fishery Biologist 

George R. Smith 
Hydrologist 

U.S. Fish and Wildlife Service 

The 15-Mile Reach of the Colorado River between Palisade, Colorado, and the 
confluence of the Colorado and Gunnison Rivers at Grand Junction is important 
habitat for the endangered Co 1 orado squawfi sh and razorback sucker (Osmundson and 
Kaeding 1989). Management of the reach during the summer months is primarily 
aimed at providing quality habitat conditions for adult Colorado squawfish 
(Kaeding and Osmundson 1989). 

Using the Physical Habitat Simulation Method {PHABSIM), Hann and Rose {1989) 
determined that the maximum amount of run, pool, and riffle habitat for adult 
Colorado squawfish in the 15-Mile Reach occurs at flows of 1000 cubic feet per 
second {cfs), while 95 percent of the maximum available habitat occurs at flows 
between 700 and 1200 cfs. Kaeding and Osmundson (1989) recommended that 700-1200 
cfs be provided in the IS-Mile Reach during the July-September period during 
years of normal or of above normal precipitation. During dry years, when the 
flow recommendation would be more difficult to meet, 600 cfs was considered an 
acceptable lower limit for the flow window. In a later report {Osmundson and 
Kaeding, 1991), the Service recommended extending the same flow recommendations 
to the end of October for the benefit of adult Colorado squawfish. These flow 
recommendations were reviewed by the staff of the Board and ultimately accepted 
by the Board as being acceptable for appropriating and acquiring water. 

In 1989, the Bureau of Reclamation began releasing water from Ruedi Reservoir 
during the summer months to supplement flows downstream in the 15-Mile Reach to 
help meet the habitat needs of the endangered fish. During 1989 and 1990, 
10,000 acre feet (ac ft) of water per year was released from Ruedi Reservoir for 
this purpose. An additional 10,000 ac ft {a total of 20,000 ac ft) was released 
from Ruedi Reservoir pursuant to a three party agreement signed by Reclamation, 
Service, and the Board in September 1991. This report briefly summarizes the 
extent to which the 1991 Ruedi releases helped meet the targeted July-October 
flow regime in the 15-Mile Reach and thus benefitted the endangered fish in the 
IS-Mile Reach. 



1991 Ruedi Releases 

Releases of the first 10,000 ac ft began on August 13, and continued through 
September 30, 1991. The release of the second 10,000 ac ft began on October 1 
and continued through November 2, 1991. The releases made for endangered fish 
in 1991 are summarized in Table 1 below and the complete data sets are enclosed. 

Table 1. 

Units CFS 

Month Fryingpan Ruedi Head of End of Reach 
River Flow Endangered 15-Mile 15-Mile Gains 

Fish Release Reach Reach 1 

August2 209 82 783 1091 308 

September 167 91 950 1204 254 

October 195 158 782 1043 261 

November3 120 34 1815 2003 188 

Prior to August 13, 1991, flows in the 15-Mile Reach either fell within or were 
in excess of the recommended 700-1200 cfs range. From August 13 - October 31, 
1991, there were 80 days from when Ruedi provided supplemental flows for the 
15-Mile Reach. This included an 8-day period when the extra reieases were 
temporarily suspended in response to excess water in the reach as a result of~ 
heavy rainstorms. 

Quring the SO-day period, Service hydrologists determined the amount needed for 
/ release on a dail asis nda t rou h Friday) by monitoring flows at the 

Palisade gage an ca cu ating how much was required to bring the total to 
900 cfs. A temporary gage was operated by Richard D. Piland and Associates at 
the lower end of the reach during August to December of 1991. Preiiminary data 
from this gage indicates that cumulative return flows amounted to an average of 
223 cfs in August, 254 cfs in September, and 260 cfs in October. Considerable 
rain during 1991 inflated these returns above what would normally be attributed 
to irrigation return only. 

Estimates of the effect the additional releases from Ruedi had on meeting the 
15-Mile Reach flow recommendation can be made by comparing the actual discharge 
(gage readings) during the 80-day period with what the discharge would have been 
if the releases had not been made. A comparison of the 'with' and 'without' 
flows at the top and the bottom of the 15-Mile Reach is illustrated in Figure 1. 

1 Based upon preliminary data provided by Richard Piland and Associates 
2 Based upon flows from August 13-31 
3Based upon flows for November 1-2 

2 . 
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Figure 1. Discharge (cfs) at two sites within che lS·mile reach of ehe 
upper Colorado River during Auguse-November 1991. Uppe~ of two eime series 
lines in each graph represents actual discharge as measured by gage; lower 
tfme series line is the estimated discharge if the Ruedi Reservoir. endan· 
gered fish releases had not been made (see text). Solid horizontal lines 
indicate optimum flov windov (900-1100 cfs) for adult Colorado squawfish; 
dashed horizontal lines indieace 95\ opti~um flow window (700-1200 cfs); 
dotted line indicates lowest recommended flow during 'dry' years (600 
cfs). RM- river mile from Green River confluence • 
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During the 80-day period, there were 21 days when natural flows reaching the ~ 
upper gage were in excess of 900 cfs thus precluding the need for supplemental 
releases. There were 59 days when supplemental releases from Ruedi provided 
needed water to the 15-Mile Reach •. With the releases, the 700 cfs minimum was 
met at the upper gage 37.3 percent of the 59 days compared to 15.3 percent if the 
releases had not been made. Water year 1991 is considered a below normal water 
year and the 600 cfs minimum for dry years was met 74.6 percent of the 59 days 
compared to 30.5 percent if the releases had not been made. The Ruedi releases 
significantly increased the number of days when flows fell within the range for 
providing high quality Colorado squawfish habitat in the 15-Mile Reach. 

During the period when flows were low (i.e., below the recommended flow), the 
supplemental Ruedi releases also had a beneficial effect on habitat conditions 
in the 15-Mile Reach. For instance, a release of 190 cfs on October 15 resulted 
in a flow at the top of the 15-Mile Reach of 570 cfs; without the release the 
flow would have been an estimated 393 cfs. Thus, the supplemental release 
resulted in a 45 percent increase in flow during a time when available habitat 
would have otherwise been limited. During the 59 days when flows would otherwise 
have been below 900 cfs, Ruedf releases resulted in an average daily flow 
increase of 26 percent at the Palisade gage. Table 2. displays the relative 
amounts of habitat available at various flows, and demonstrates that significant 
increases in habitat resulted from the availability of the supplemental releases. 

Conclusions 

Endangered fish releases from Ruedi Reservoir have proven to be an effective~ 
means for augmenting flows in the 15-Mile Reach during the critical summer 
months. Improved planning and monitoring would result in an even more effective 

~use of available Rued1 water. During 1991, there were 18 days in which water was 
released when flows were in excess of the recommendations. This resulted in the 
loss of 3,875 ac ft that could have been used when additional water would have 
been more beneficial. While it is not possible to anticipate natural events such 
as rainstorms, the number of days in which excess flows occur could be reduced 
by closer monitoring. 

The release scheduling problem was compounded by not knowing much water would be 
available for supplemental flows. At the beginning of August 1991, only 
10,000 ac ft of water were available for endangered fish releases. This resulted 
in rationing the 10,000 ac ft so that water would be available until October 31. 
If there had been earlier approval the full 20,000 ac ft, higher releases could 
have been made in late August and early September when flows in the 15-Mile Reach 
were in greatest need of augmentation. 

Response of the 15-Mile Reach population of Colorado squawfish to improved 
habitat conditions will be difficult to assess until targeted flow regimes can 
be met for an extended number of consecutive years. Improved habitat should, 
over time, translate to a higher carrying capacity for this stretch of river 
resulting in an increase in population size, assuming that proper flow and 
habitat conditions are met during the other months of the year. At present, the 
15-Mile Reach remains an important stretch of river for the Colorado squawfish. 
During spring 1991, a total of 23 adults were captured and released there; on a~ 
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number-per-mile basis, catch rates were more than double that of anywhere else 
in the Colorado River. Results of the 1991 larval sampling in the 15-Mile Reach 
have not yet been processed, consequently it is uncertain whether there was an 
improvement in spawning success and larval survival in 1991. 

Information on flows in the Fryingpan River below Ruedi Reservoir were provided 
to the Colorado Division of Wildlife for their review. The daily volumes were 

~reviewed by biologist for the Colorado Division of Wildlife to identify benefits 
to trout sports fishery in the Fryingpan. Based upon these reviews the Colorado 
Division of Wildlife found that the maximum flows in the Fryingpan River remained 

/below the 250 cfs 1 imit that Barry Nehring established as a fishable upper 1 imit. 
The flow range of 150-200 cfs provides beneficial habitat for fingerlings, 
juveniles, and adult life stages of brown trout, rainbow trout, and brook trout. 
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Table 2 Habitat (ft2/1000 linear ft of stream) vs. discharge (ft3 /sec) relations at the 
Palisade PHABSIM site for July, August and September, based on two sets of habitat 
suitability index (HSI) curves. 

--------------------------------------------------------,. 

HSI Quxe 

~A Set B 

Discharge Habitat !.22 max.) Habitat ~m.W 

300 56,028 ( 69) 57,592 ( 69) 

450 67,297 ( 83) 72,157 ( 87) 

600 73,952 ( 92) 78,080 ( 94) 

750 77,237 ( 96) 79,808 ( 96) 

900 80,319 (100) 83,254 (100) 

1100 80,701 (100) 83,059 (100) 

1300 70,046 ( 87) 72,721 ( 87) 

1500 64,367 ( 80) 66,760 ( 80) 

Source: Om.Jndson, D.B., and L.A. Kaeding. 1989. Studies of Colorado 
squ~ish and razorback sucker use of the '15~ile reach' of the upper 
COlorado River as part of conservationrreasures for the GreenMbuntain and 
R.Jedi Reservoir V\Bter sales. Final Report. U.S. Fish andWi ldl ife 
service, COlorado River Fishery Project. Grand Junction, COlorado. 
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TABLE 3. 

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND 
THE 15-MILE REACH 

AUGUST CFS 

DAY FRYING PAN RUED I HEAD OF END OF REACH 
FLOWS ENDANGERED 15-MILE 15-MILE GAIN 

FISH REACH REACH 
RELEASE 

13 159 54 794 1016 222 
14 195 100 706 897 191 
15 196 100 745 945 200 
16 215 100 798 980 182 
17 215 100 851 1052 201 
18 215 133 882 1099 217 
19 181 150 840 1087 274 
20 196 150 831 1040 209 
21 201 150 773 992 219 
22 201 150 728 945 217 

~ 23 204 150 686 885 199 
24 216 150 627 826 199 
25 216 150 563 755 192 
26 218 150 533 707 174 
27 223 150 605 755 150 
28 230 150 616 826 210 
29 237 150 725 933 208 
30 231 150 601. 790 189 
31 217 150 608 814 206 

AVERAGE 208.74 81.84 783.13 1005.87 222.74 

~ 
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TABLE 4. 

RUEDI RELEASES AND FLOWS IN THE FRYING PAN RIVER AND THE 
15-MILE REACH 

SEPTEMBER 
CFS 

DAY FRYING PAN RUED I HEAD OF END OF REACH 
FLOWS ENDANGERED 15-MILE 15-MILE GAIN 

FISH REACH REACij 
RELEASE 

l. 217 150 552 767 215 
2 217 150 567 732 165 
3 218 150 675 849 174 
4 218 150 699 909 2.10 
5 218 150 665 873 208 
6 211 150 680 873 193 
7 201 150 775 1004 229 
8 198 150 1280 1490 210 
9 198 150 1300 1513 213 .-J 10 182 133 1400 1655 255 

11 160 100 1370 1644 274 
12 151 100 1300 1585 285 
13 153 100 1260 1538 278 
14 153 100 1250 1538 288 
15 155 100 1230 1525 295 
16 139 67 1240 1502 262 
17 114 0 1280 1548 268 
18 114 0 1200 1525 325 
19 114 0 1130 1454 324 
20 114 0 1060 1383 323 
21 114 0 968 1301 333 
22 114 0 877 1194 317 
23 113 0 814 1111 297 
24 113 0 772 1076 304 
25 126 17 699 992 293 
26 162 100 672 921 249 
27 187 117 674 921 247 
28 215 150 662 885 223 
29 215 150 676 873 197 
30 211 150 787 945 158 

AVERAGE 167.17 91.13 950.47 1204.20 253.73 

~ 
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Contract No. 9-07-40-R0900 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 

CONTRACT AMONG THE UNITED STATES OF M£RJ:CA, 
THE GRAND VALLEY WATER USERS ASSOCIATION AND THE ORCHARD MESA IRRIGATION 

DISTRICT PROVIDING FOR THE DELIVERY OF RUEDI RESERVOIR 
ENDANGERED FISH RELEASES 'lU THE GRAND VALLEY PCMERPLANT 

This contract, is made this l!_ day of ...... A ... u .... q.,.u __ s ..... t ___ _ 1989, 

pursuant to the act of June 17, 1902 ( 32 Stat. 388) , and acts amendatory 

thereof and supplemental thereof, between the UNITED STATES OF AMERICA, 

hereinafter referred to as the United States, acting through the Bureau of 

Reclamation; the GRAND VALLEY WATER USERS ASSOCIATION, a corporation organized 

and existing under the laws of the State of Colorado, with principal place of 

business at Grand Junction, Colorado, hereinafter referred to as the 

Association; and the ORCHABD MESA IRRIGATION DISTRICT, an irrigation district 

organized and existing under the laws of the State of Colorado with its 

principal place of business at Grand Junction, Colorado, hereinafter referred 

to as the District. 

WI'mESSETH THAT: 

~, the u.s. Fish and Wildlife Service on June 15, 1987, issued 

the final biological opinion for the Ruedi Reservoir Round II and Green 

Mountain Reservoir water sales, hereinafter referred to as Biological Opinion. 
~ 

T.he Biological Opinion is hereby incorporated by reference into this 

aqreement. 

WHEREAS, the Biological Opinion is based upon conservation measures 

that the Bureau of Reclamation has agreed to incorporate into their water 

sales program. These conservation measures include in part the storage, 
- -
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release, and delivery of water from Ruedi Reservoir to occupied endangered ~ 

fish habitat in ,the reach of the Colorado River between the Grand Valley 

Irrigation Company (GVIC) diversion dam and the Gunnison Rivers confluence, 

hereinafter referred to as 15-Mile Reach. 

WHEREAS, the United States agrees, as part of the conservation 

measures to set aside for release to the !S-Mile Reach 5,000 acre-feet of the 

marketable yield from the regulatory capacity of Ruedi Reservoir as an aid to 

the recovery of the endangered Colorado Squawfish. 

WHEREAS, the United States agrees to provide an additional 

5,000 acre-feet of water from the regulatory capacity for release to the 

15-Mile Reach during the months of July through October through operational 

changes at Ruedi Reservoir. Such additional water will be provided at least 4 

out of 5 years. 

WHEREAS, the 10,000 acre-feet of water to be released from Ruedi ~ 

Reservoir or another source at the option of the United States is hereinafter 

referred to as Ruedi Releases. 

WHEREAS, the United States will benefit since this agreement will 

assist in meeting prerequisites to the sale of the Ruedi Round II water sales 

and in protecting the habitat of an endangered fish. 

WHEREAS, the Association and District benefit from the Ruedi 

releases through potential increased water supply for the generation of 

hydroelectric energy and powerplant revenues. 

WBEBEAS, the biological opinion stated the United States would work 

with the colorado State Engineer, Colorado Water Conservation Board and others 

to develop a means of delivery of Ruedi releases to the 15-mile reach pursuant 

to state law. 



~~, the Association and District operate features of the Grand 

Valley Project necessary for the delivery of Colorado River water to the Grand 

Valley Powerplant. 

WHEREAS, All parties are desirous of diverting and carrying Ruedi 

Releases from the Grand Valley Diversion Dam, locally referred to as the 

roller dam, to the Grand Valley Powerplant and returning the water to the 

15-mdle reach below the GVIC diversion dam when system capacity exists. 

NOW THEREFORE, it is agreed as follows: 

1. Water which has been lawfully stored in priority under the 

Ruedi decree will be released by the United States from Ruedi Reservoir for 

use at the Grand Valley Powerplant. The United States pursuant to the 

Biological Opinion will at its discretion determine time and quantity of Ruedi 

Releases and be responsible for requesting administration by the State 

Engineer of the Ruedi Releases. The United States expressly reserves 

possession, domdnion, and control over the Ruedi Releases together with the 

right to use, re-use, successively use, and otherwise dispose of the Ruedi 

Releases through lease or otherwise to other parties. The State Engineer will 

account for transportation losses between Ruedi Reservoir and the head of the 

l~le reach using established procedures. 

.. ~ . 2. The Association and District will carry Ruedi Releases in 

their respective project canals to the Grand Valley Powerplant and the 

District will return the Ruedi Releases to the Colorado River immediately 

below the GVIC diversion dam whenever total water available in priority to the 

Association and District for irrigation and to the United States for power is 

less than the capacity of the Government Highline Canal at the diversion dam. 

For the purpose of this agreement a release under the radial gate at the check 

structure is considered to be immediately below the GVIC diversion dam. 
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3. The District and Association will not be charged for the ~ 

use of Ruedi Releases. 

4. The United States agrees that delivery of Ruedi Releases to 

the Grand Valley Powerplant will not impair the District's or Association's 

rights to use of Green Mountain Reservoir water pursuant to Senate Document 80 

(June 15, 1937, 75th Congress) and the December 1983 Operating Policy as 

amended (Federal Register, September 11, 1987, Vol 52, No. 176). 

5. At its expense, the United States will install, operate, 

maintain, and replace any water flow measuring structures and recording gauges 

necessary to implement this contract. 

6. The United States reserves the right to supply Ruedi 

Releases from water which has been lawfully stored in priority in storage 

reservoirs other than Ruedi Reservoir. 

7. The District agrees not to pump water released for 

endangered fish purposes at the 29 and c Roads pumping facility, but is in no 

other way limited under their decree to pump Colorado River water.or Green 

Mountain Reservoir releases. 

B. This contract will remain in effect until one of the 

following occurs, which ever is first: 

a. The Association and District are no longer signatory to a 

contract for the operation and maintenance of the Grand Valley Powerplant, or 

b. The United States has determined that the Ruedi Releases 

are no longer needed to avoid jeopardy to the endangered Colorado Squawfish in 

the 15-Mile Reach, or 

c. The United States has determined that an alternate method 

has been implemented to deliver Ruedi Releases to the 15-Hile Reach. 


