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February 27, 1976 

~larty: 

Thanks for the oprortunity to review the Energy Development and Conservation Act. 

'fue following are gener al comments , more detailed notes are attached . 

a . The concept is good but it may be opposed by the REA cooperatives who consider 
themselves r ather independent . Its arplicability to feder ally related projects 
·or municipal projects is questionable . I t is unlikely the l atter wil l be a problem. 

b . Effective implementation will require good funding support . The self- financing 
concept is attractive but the fee l imit of $150, 000 . is too low . The pr ovision 
to account for expenditures and to return what is unused will control abuse, so 
a .S% of the estimated proj ect cost i s r easonabl e. f or a fee. 

c. Consol i dation o.f the application r equirements and hearings is good. The revie1~ 

process is not overly lengthy. 

d. As counties prefer to use H. B. 103 4 as opposed to H. B. 1041, the 
elimination of the application of H.B . 1041 but the requirement 
to comply 1~ith all other local regulations does not gain much. 
Requiring complyance '~ith all local regulations may cause probl ems 
for the timely development of energy facilities . 

e. The potential for citizen ' s suits is an excellent motivator for 
effective implementation, though it is seldom used. Those 
objecting seem to protest too much; there is adequate protection 
against harassment. 

The requirement to submit long range plans is excellent and can 
provide a basis for coordinating energy planning with other 
planning activities . We have got to begin coordinated antici
patory planning . 

Best Wishes: ~ ~ 
519 EAST GEORGIA AVENUE o GUNNISON, COLORADO 81230 
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· Notes ·on proposed Encrey· Conservation and Development Act 

36-30 
102 (1) · (a) 

102 

and 

( ( ~; 

(d) 

(2) (a) 

(b) 

(d) 

(e) 

103 (1) 

(2) 

(5) (b) 

(7). 

(7) (a) (II) 

(c) 

104 (1) (b) 

ap.plica tion to transmission facilities is good but will create opposition 
from the REA cooperatives that are used to being independent• 

how or can this be applied to federal projects such as the Colorado 
River Storage project? 

siting and construction will affect the state and localities, but can 
localities evaluate the implications of the information they receive; 
who is to evaluate the extent of information provided - provision 
is costly and creates problems for proponents? 

good - the determination of mechanisms and funding prior to development 
forces decision making, integration of decisions, and permits · 
definition of 11 capac~ty11 in part 102 (2) (c). 

s·ometimes there is no choice or opportunity to achieve diversity in economy. 

is 11 cornpatable 11 sufficient to address problems related to trade-offs 
between use of water for energy production or for agriculture? 

in general sounds great; to implement what is intended will require 
tough decisions to be made fast, the gathering and use large 
amounts of data - much by original research, and personpower. 

affected "directly or indirectly" is open ended - impacts can be traced 
for ever; "significant" is a cop-out word but is useful in this case. 

11 person" is defined elsewhere as corporation, etc. 'l Ok reference (9). 

might be checked in reference to nuclear initiative. 

generally the larger the facility the more economical or lower the .unit 
cost of construction and operation vJi thin the energy industry; so 
the sizes seem reasonable to provide that this act covers the major 
proposals - unless there is a technological breakthrough which per
mits development of much smaller facilitieso The size limits will 
not discourage development of small facilities related to solid 
waste treatment or by-product power production. 

why the difference in size between coverage for a new facility and expansion 
of an existing one - 50 million cubic feet and 100 million cubic feet 
of synthetic gas per day? I don't lmow whether we have one operat~g 
in the state now which is of commercial size. This is to apply to 
coal-gas production but would also apply to the Monfort of Colorado 
methane production facility which is proposed to treat feedlot waste. 

115 kilovolts m~y be too large a .size; many are 69 kilovolt systems -
reference Electrical Power Plants and Distribution Systems, May 1974, 
published by the Colorado Land Use Commission as a map. 

the executive directors are already exofficio members of a number of 
boards; they will need staff just to sit on the boards and represent 
them. The boards composed of the executive directors do~ provide 
the opportunity for needed coordination, such as between weather 
modification and energy siting. This coordination is essential. 

- -·-~·- ·-· -~- -·-·--~ ..• -.... -- ... -- ... -------------·._.,._.............., 
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36-30 
201 (3 )" (e) 

(9) 
(10) 

202 (3) 

{e) 

(4) (a) 

203 (1) (c) 

(3) 

204 

(3) 

(5) (a) 

207 
-.. 

How does this process relate to tho NEPA environmental impact statement 
process? At some point the projects covered by the act will 
normally require an EIS for some asrect of the project, if not for 
the project itself. Early coordination between the proponent and 
the Board would be very useful ;,and should begin at the time the 
design for the environmental evaluation of the project is prepared. 

Ok, 201 (8) answers some of this, but the identification of the problems 
to be addressed in the EIS is critical to determining its quality 
and all parties should coordinate on this aspect. 

llie identification of "potential areas of any permit denial" and local 
concerns at this point is great. It lets the proponent know what 
is going to be looked for in his reports. It starts everyone thinking 
at an early stage while the development plans are still flexable. 
This is .the opportunity to coordinate. 

A uniform application incorporating the information requirements of all 
reviewing agencies will greatly reduce "red tape" for proponents 
and make agencies justify their requirements for information. 

Add methods of enhancing positive environmental impact as for example 
coordinating the project with other projects or controlling the 
timimg to reduce "boom - bust" cycles. 

The fee could be simply o5% as many projects are over $30 million and 
study fees for assessment are high. The refund provision is very 
good as is the requirement to account for the expenditure of fees. 
In local government such f~es go to the general fund and the pro
ponent does not receive his· money's worth in local review. 

A ~epresentative of the public interest is a good idea if the person would 
not be assumed to speak for the public but rather to identify and 
facilitate public input. A\·Very difficult job it is. 

The opportunity for agency input and public input is good; this would be 
a chance to get federal input oY.Alf'; 

In:general the review process is good, particularly the provision for 
a.common hearing, 204 (2) (b), and a hearing in the general locale, 
204 (2) (c). ' . ; 

This forces action by th~ agencies but leaves open the question of what 
happens when and agency will not issue a permit but the board approves. 

This is saying that H.B. 1041 does not apply, but there could be problems 
satisfying regulations under the H.B. 1034 approach favored by most 
counties. Local governments could pose a major problem for the 
timely development of energy facilities if their every regulation 
is met. 

'Ibis and 212 are related. When agencies are short handed and under funded1 
other agencies are a useful prod in activating concern for a problem. 
If the other agencies are told to keep out or not monitor activities 
over which the inactive have responsibility,the citizen's right to 
seek mandamus is an essential back-up system. This approach is in
corporated into the 1972 Water Quality Act.on the federal level. 
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36-30 
102 (1) · (a) 

102 

and 

( d; 
(d) 

(2) (a) 

(b) 

(d) 

(e) 

103 (1) 

(2) 

(5) (b) 

(7). 

(7) (a) (II) 

(c) 

application to transmission facilities is good but will create opposition 
from the REA cooperatives that are used to being independent• · 

how or can this be applied to federal projects such as the Colorado 
River Storage project? 

siting and construction will affect the state and localities, but can 
localities evaluate the implications of the information they receive; 
who is to evaluate the extent of information provided - provision 
is costly and creates problems for proponents? 

good - the determination of mechanisms and funding prior to development 
forces decision making, integration of decisions, and permits 
definition of "capacity" in part 102 (2) (c). 

s-ometimes there is no choice or opportunity to achieve diversity in economy. 

is 11 compatable 11 sufficient to address problems related to trade-offs 
between use of water for energy production or for agriculture? 

in general sounds great; to implement what is intended will require 
tough decisions to be made fast, the gathering and use large 
amounts ~f data - much by original research, and personpower. 

affected "directly or indirectly" is open ended - impacts can be traced 
for ·ever; 11 signif~cant 11 is a cop-out word but is useful in this case •. 

11person11 is defined else"t~here as .corporation, etc. 'Z Ok _reference (9). 

might be checked in r~f~f~e to nUclear initiative, 

generally the larger the facility the more economical or lower the unit 
cost of construction and operation within the energy industry; so 
the sizes seem reasonable to provide that this act covers the major 
proposals - unless there is a technological breakthrough which per
mits development of much smaller facilitieso The size limits·will 
not discourage development of small facilities related to solid 
waste treatment or by-product power production. 

why the difference in size between coverage for a new facility and expansion 
of an existing one - SO million cubic feet and 100 million cubic feet 
of synthetic gas per day? I don't know whether we have one operat~g 
in the state now which is of commercial size. This is to apply to 
coal-gas production but would also apply to the Monfort of Colorado · 

. methane production facility v1hich is proposed to treat feedlot waste. 

115 kilovolts may be too large a .size; many are 69 kilovolt systems -
reference Electrical Power Plants and Distribution Systems, May 1974, 
published by the Colorado Land Use Commission as a map. 

104 (1) (b) the executive directors are already exofficio members of a number of 
·.. boards; they will need staff just to sit on the boards and represent 

them. 'Ihe boards composed of the executive directors doQ.B provide 
the opportunity for needed coordination, such as between weather 
modification and energy siting. This coordination is essential. 
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j LDO NO. 76 0443/1 

BY REPRESENTATIVE Hogan 

Second Regular Session 
HOUSE 

Fiftieth General Assembly 

A BILL FOR Ai'I ACf 

EST1\BLISHING A STATE ENERGY FACILITY SITING PROGRA\1. 

Bill SUi1'1TI.a ry 

(NOTE: This summary a¥plies to this bill ~ :introduced and 
_does not necessarily relect any ame'ilClr.ients whiCh may De 
Sli0Sequerrt1y adOpted.) - -- --

Enacts the "Energy Development -and Conservation Act" to 
establish a state energy facility siting progr~~. Declares that 
state energy development and conservation policy requires a full 
assessment of the _impact of a proposed energy facility upon the 
state and affected local governments . Requires that any person 
proposing to construct an energy facility obtai n a siting permit 
from the energy facility siting board. Provides for notices , 
:investigations, and reports by the department of natural 
resources, :investigations and comments fro~ local goveyp~ents, 
and for public corrnnent concerning the granting or denial of a 
sitmg pennit. Provides procedures for advaTlce meetings between 
an applicant and the board and ti1e department and for the receipt 
of public comment before actual application for a sitinz permit 
is made . The granting of a siting permit for the construction 
and operation of an energy facility may include such conditions 
as the board deems appropriate . Exempts persons having a penni t 
from having to obta:in a development permit from local government 
to engage in development in an area of state interest or to 
conduct an activity of state interest. 

2 Be it enacted ~the General l\ssewbly of the Stat e of Colorado: 

3 SECfiON 1. Title 36, Colorado Revised Statutes 1973, as 

4 amended, is amended BY TI-IE ADDITIO:-J OF A NB~ ARTICLE to read : 

5 ARTICLE 30 

6 Energy Development and Cons e~ation 

Capiwl letters indicate ne11· nwterial to he added to existing statute. 
Dashes through the 1mrds indicate deletions from existing swwte. 
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PART 1 

GENERJ.\1 PROVISIONS 

36--30-101. Short title. This article shall be kno\m and 

may be cited as the "Energy Development a11.d .Conservation Act". 

36-30-102. Legislative declaration state energy 

development and conservation policy. (1) The general. assembly 

finds and declares that: 

(a) The siting o~ major facilities to generate~ convert, 

enrich, and transmit energy is a inatter in lvhich· the state has 

responsibility for the health, "~lfare, and safety of the people 

of the state and for the protection of the environment of the· 

state; 

(b) The prudent use of the state's natural resources to 

meet energy needs is essential to the general ~ulfare of the 

people of the state, the ma:int~nance of a productive and diverse 

economy, the beneficial exchange of goods a11.d services with other 

states, and the maintenance of a qucili ty of life cherished by the 

people of the state; 

(c) The ~iting and construction of major .energy facilities 

.will. have substantial" impact upon the use of the state's natural 

·resources, on population concentration, on the . ability of the 

state and local governments to provide necessary public services, 

and on the overall environmental quality of the -state; and 

(d) The sit:ing and construction of major energy facilities 

l'Ii.ll have envirorunental and socioeconomic impacts that l'lill 

profoundly· affect· this state. Therefore, the state and local 

governments shall be vested 1rlth the. authority to have full 

-2-
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lmot'llcdge of the irnpa.ct and to mitigate its adverse effects. 

(2) It is the ·policy of the state and the intent of the 

general assembly that: 

(a) A full assessment of the impact of a proposed energy 

facility must be provided by the proponent wllich shall include 

all environmental impacts as well as all potential direct and 

indirect costs to municipalities, cotmties, and the state l·Thich 

ldll be likely to result from the proposed facility; 

(b) Mechanisms and ftmds for dealing with all direct and 

indirect costs resulting from the proposed facility as well as 

the utilization of the best technology available for commercial 

application to mitigate adverse envirorunental impact shall be 

determined prior to developments; 

(c) The pace and magnitude of grolvth caused by energy . 

resource development shall not exceed the capacity of state and 

local governments to mitigate and absorb the adverse 

environmental, economic, and social impacts of such gro~vth; 

(d) Economic diversity sll.all be maintaine~ ii"l the state and 

in areas affected by energy resource development; 

(e) Development of the state's energy resources shall be 
. . 

compat.ible ld th. other uses of the state's land, .air, and mtter 

resources, suCh as food and fiber production and recreation, arid 

ldth the maintenance of scenery and \rlldlife habitats; 

(f) TI1e cost of gro\vth impacts caused by energy resource 

development shall not be unfairly borne by local residents and 

industries; 

(g) TI1e. state ·should embark on ?- comprehensive, 

-3-
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assessment and planning process for the development of energy 

which recognizes the needs of future generations and the limits 

to economic gro\~1-t based on the consumptive use of nonrenel-rable 

resources; and 

(h) . In order to establish and consolidate the state's role 

and rcsponsibil1ty for conservation and development of. energy 

resources and to ensure that the location,· construction~ and 

operation of energy facilities will produce minimal adverse 

effects on the environment and upon the citizens of this state, 

no energy · facility shall hereafter be constructed in this state 

lvithout a siting pennit acquired pursuant to this article. 

·36-30-103. Definitions. As used in this article, tmless 

. the· context otherwise requires: 

(1) . "Mfected local govenunents" means any unit of local 

government which would receive physical, envirorimental, social, 

economical, or other substantial impact, directly or indirectly, 

as a result of the 1:-ocating, constructing, or operation of an 

energy facility. 

(2) "Applicant" neans any person liho submts an· application 
·; 

for certification of an energy facility pursuant to provisions of 

this article. 

(3) "Application" means any request for a penni t to locate~ 

construct, and operate ~ energy facility which is filed in 

accordance \'lith the procedures established by this article. · 

(4) "Board" means the energy facility siting board· created 

pursuant to this article. 

(5) "Construction" .. means: 

-4-
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(a) ~1y on-site clearing of land, excavation, construction, 

or other action tha:t l'tould affect the physical nature of a site, 

but does not include: 

(I) Yne installation of environmental.monitorLig equipment; 

(II) A soil or geological L1Vestigation; 

(III) A topographical survey; · 

(IV) Any other study or investigation to detennine the 

environmental acceptability or feasibility of the site for a 

particular energy facility; 

CV1 Any work to provide access to a site for any of the 

purposes specified in subparagraphs (I) to (IV) of this paragraph 

(a). 

(b) Any physical preparation for the detonation of any 

nuclear device f~~ the purpose of developing an energy resource •. : 

(6) "Department" means the department of natural resources. 

(7) "Energy facility" means: 

(a) Any energy-generating, energy-conversion, or 

.demonstration facility: 

(I) Designed for or capable of generatli1g one hundred 

megawatts of electricity or more or any enlargement or addition 

of mits increasing the capacity of an existing facility by at 

least one hundred megawatts of electricity; 

(II) Designed for or capable of producing fi~ty million 

cubic feet of synthetic gas per ·day or more or any enl.argement 

increasing the capacity of an existing facility by at least one 

hundred million cubic feet of synthetic gas per day; 

(III) Designed for or capable of producing ten thousand 

-5-
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1 barrels per day ·or. mor e of synthetic cntde processed f rom shal e 

2 rock; or 

3 (IV) Designed for or capable of enriching uranium r.rincrals 

4 f r om u3o3 (yellmv cake) i..Tl quant ities exceeding f i ve hundred 

5 pounds of u3o8 per day; 

6 (b) f.m.y in situ gasification or liquification ·of coal; 

7 (c) Any electric transmission line aTld appurtenant 

8 facilities of a design capacity of more than one hundred -fifteen 

9 kilovolts; 

10 (d) Any pipeline and associat ed facilities desigr.ed for or 

11 capable of transporting gas, coal slurry, or liquid hydrocarbon 

12 products from or to any energy facility as such is defined in 

13 paragraphs (a) and (b) of this subsection (7), lvhether or not 

14 such energy facility is located \dthin or lvithout this state, and 

15 any such pipeline· located in more _than one county; or · 

lG (e) Any nuclear fuel reproc~ssing plant, Haste storage and 

17 disposal facility, or nuclear fuel f abricating plant. 

18 (8) "Executive C.irector" means t he executive director of 

19 the department of natural resources. 

20 (9) "Personn mea.1·1s ·CL"""l _ individual, corporation, goveTTLllent 

21 or governmental subdivision or agency, busi..11ess trust; estate, 

22 trust, partnership, association, or other legal entity. 

(10) "Site" means any location upon which an energy 

24 facility or associated facilities · are constructed or are proposed 

25 to be cqnstructed. 

26 (11) "Siting pemit" means a permit gr&J.ted pursual"lt to the 

provisions of this article authorizing the site of an energy 

-G-
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facility. 

36-30-104. Board created. {1) (a) There is hereby created 

within the department of natural resources the energy facility 

siting board lvhich shall exercise its pOl'lers, duties, and 

functions as . if transferred to . said department · by a type 1 

·transfer. The board shall consist of seven members \'Tho shall be 

appointed in the manner and serve for the tenns set forth in this 

section. The board shall assume its duties July 1, 1976, and all 

tenns of the board members shall commence on that date~ 

(b) The board shall include the executive directors of the 

departments of health, agriculture, local affairs, and natural 

· resources. In additif:>n, the governor shall .appoint three 

citizens of the state of Colorado, who shall be confinned by the 

senate. 

(2) Tnc terms of office for the three members appointed 

from citizens of the state shall be for four years. Any board 

member vacancies shall be filled by appointm~nt by the governor 

.. with confirmation by the senate for the tmexpired tenn. 

(3) The governor shall appoint a chairman from among the 

members of the board. 

36-30-105. Po\vers and duties of the board. (1) The board 

shall have the following pO\'lers and duties: 

(a) To hold hearings upon and adopt rules concerning 

applications for siting permits to construct ·energy fa~ilities 
. . 
and the basis U:pon ,.,~1icl~ the board will. ultimately decide to 

grant or deny said permits; 

(b) To grant or deny siting permits for the construction of 

-7-
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energy ·facilities in accordance with the procedures set forth in 

this article; 

(c) To assist the department in developi.Tlg policies and 

rules to effectuate the state energy development and conservation 

policy set ·forth in section 36-30-102; 

(d) . To keep abreast with the most recent teclmology 

concerning the locating, constructing, and operating of energy._ 

facilities; 

(e) To assist the department in enforcing the provisions of 

this article, the rules promulgated tmder this article, and any 

order of the board; 

(f) To issue appropriate orders in furtherance of its 

duties given in this article; 

(g) To give its opinion concerning any finding or decision· 

of the board \'lhen deemed necessary or proper; 

(h) To perfonn all duties given to it by this article and 

. any necessary acts related to such duties; 

(i) To perfonn such other duties as . may lalttully be 

assigned to it. 

36-30-106. Administration - promulgation of rules 

delegation of duties. (1) The executive director is authorized 

to. promulgate such rules as are n~cessary for the . administration 

of this article in accordance lvith article 4 of title 24, C.R.S. 

1973. 

(2) T'ne _pal-ters and duties of the executive director may be 

delegated to qualified employees of the department. 

-3-
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PART 2 

STATE PERi'vliT .. ~\U REVIEW PROCESS 

36-30-201. Preapp1ication process. (1) All persons 

proposing to make application for a siting permit for the 

construction of an energy facility should consult 1dth the board 

and the department at the earliest possible date. For such 

· consul tat ion the department shall bring together all · the 

appropriate state agencies to discuss the pennit process with the 

~eveloper, and the various state agencies involved shall begin to 

assemble the required baseline_ data prior to formal application. 

(2) Any person proposing t~ construct an energy facility is 

required to file a· "notice of :intent to apply" \·lith the board at 

least six months prior to the date of fonnal application. 

(3) The notice of intent shall include: 

(a) TI1e location of the proposed .site; 

(b) A description of the type of facility, including its 

size, capacity, and estimated cost; 

· (c) A list of the types of . ·fuels to be used and their 

intended use; 

(d) A development schedule; and 

(e) A list of any federal requirements imposed on the 

facility and any other studies the operator may choose to tender. 

(4) upon receipt of a notice of intent to apply, the 

department shall -~ediately distribute such notice to all 

appropriate state agencies and affected local governments and 

shall cause to be published one time i.t""l a nel!fspaper of general 

circulation in each affected local government an announcement of 

-9-



1 receipt of the notice of intent to-apply. 

2 (5) An application fee of five thousand dollars shall 

3 accompany the notice of intent to apply. Such fee shall be used 

4 for the preapplication process and publication of the notice. 

5 (6) Upon receipt of the notice by . appropriate state. 

6 agencies' the department shall arrange for a meeting of such 

7 agencies and the person fil~g the notice to discuss the nature . 

8 and extent Qf the requ~red application. 

9 (7) Within. sixty days after rec~iving the notice~ but not 

10 before the tennination of the meeting required in subsect~on (6) 

11 of this section, all state agencies shall tender comments to the 

12 department concerning the proposed application. 

13 (8) After the department receives the state agency 

14 c~~ents, the board shall formally meet liith the proponent prior 

15 to his making application for a permit to dete~e the extent to 

16 which a federal environmental impact statement or other· documents 
. . 

17 prepa~ed by the applicant might suffice ·for the infonnation 

18 required in the application. Wherever it deems such possible, 

19 the board is . to utilize · all reports. and environmental impact 

20 statements required of the. developer in place of original 

21 infonnation required by this· process. The board shall also 

22 determine the amount of the application fee pursuant to section 

23 36-30-202 (4). 

24 (9) The board shall use the fonnal preapplication meeting 

25 to note potential areas. of any permit den~al ~y a state agency 

26 based ·on comments from state agencies and may req~est certain 

27 additional inforniation in the application. The board shall have 

'\ 
-10-



1 the responsibility to detennine that local residents, locally 

2 elected officials, and appropriate regional governments are 

3 sufficiently a\~are of the :intent of the proponent to apply for a 

4 perrnit to construct an energy facility. 

5 (10) Members of the public shall be allolied to comment . on 

6 the proposed .energy facility during the fonnal preapplication 

7 meeting between the board ~d the person filing the notice. 

8 36-30-202. Application for siting permit. (1) No person 

9 shall conunence the construction of an energy facility 1dthout a 

10 siting pennit obtained from the board. 

11 (2) All applications for a sit:ing pennit, together with the 

12 required applicatio~ fee, shall be ~endered to the department. 

13 (3) The board shall adopt universal pe~t application 

14 requirements which lrlll meet the requirements of all other state 

15 agencies requiring individual permits for the energy facility. 

16 Tne permit application shall include, but not be limited to: 

17 (a) A description of the potential hazards 1vhich could 

18 affect the health, welfare, and safety of any person of this 

19 state and 1mich could result from the construction or operation 

-20 of the facility; 

21 (b) Potential direct and indirect ::socioeconomic impacts of 

22 the development; 

· 23 (c) Benefits derived from the construction and operation of 

24 the facility; 

25 (d) Alternatives to · construction of the facility and 

26 alternatives to the selected location of the facility; 

27 (e) ~Iethods of mitigating the adverse enviro:rL'llental, 
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social, and econor.lic impacts, together l•Tith the cost of such 

mitigation; 

(£) A detailed development plan; and 

(g) Irifonnation concerning the utilization of energy 

conserving techniques and technology in 'the construction and 

operation of the facility. 

(4) (a) At the time of filing an application, the applicant 

shall pay an application fee to be detennined by the board based 

upon the estimated cost of :investigating, reviett~ing, processing, 

and publishing and . posting notices concerning the application. 

·The fee shall be credited to a siting pennit· reserve accotmt set 

aside and maintained by the state treasurer and used only for the 

prompt payment of expenditures incurred by the department for 

publication of notices and for posting the proposed site, for 

expenditures incurred by affected local governme~ts for 

investigations required to be made by the executive director, and 

for making any· refund due the applicant. The maximum fee 

chargeable shall not exceed one-half of one percent of the 

estimated construction cost of the energy facility or one hundred 

fifty thousand dollars, lvhichever is less. Any unallocated 

portion of the fee shall be refunded to the applicant. 

(b) TI1e board shall detennine "that porti~n of the 
. . 

application fee to be allocated to affected local governments to 

defer the· costs to such governments to investigate the 

application. 

(c) The amo~it of any refund shall be that portion of the 

appl~cation fee not allocated by the . department for 

-12-



1 investigating, revielving, processing, and publishing and posting 

2 notices of the application or for affected local governments for 

3 investigations required to be made. 

4 (d) The executive director shall provide the applicant ldth 

5 a fu~l financial accolUlting, including, but not limited to, all 

6 materials, labor, and overhead costs relating to the expenditures 

7 of the fee at the time of the board's final decision. 

8 (e) ~1y balance of the application fee· not expended 

9 pursuant to paragraph (a} of this subsection (4) or not allocated 

10 or refunded pursuant to paragraph (c) of this subsection (4), 

11 shall be transferred to the general ftmd. 

12 36-30-203. Revie\'l of permit. (1) upon receipt of an 

13 application for a siting pennit, the department shall: 

14 (a) Transmit a copy of the application to all appropriate 
... 

15 state agencies and affected local governments; 

16 (b) Publish· notice of receipt of the application one time· 

17 in a ne\'lspaper of general circulation in the county in l'lhich the 

·18 facility is proposed to be located, post similar notice on the 

19 site of the energy facility, and utilize any other means of 

20 notifying the public that the board deems necessary; and 

21 (c) Appoint a state employee or hire a consultant from the 

22 public sector \vho shall participate·. in all department. staff 

, .... 
_..) 

24 . 

25 

26 

27 

_revieHs, hearings, and deliberations on behalf of the public and 

\.rhose duty it is to see that the public is \vell informed about 

. the proposed energy . facility and to facilitate broad public 

input. 

(2) Within sixty days of receipt of the application, all 

-13-



1 state agencies shall report. to the department concerning: 

2 (a) The adequacy of the application, including lihether 

3 sufficient infonnation exists upon \'lhich to base a decision; ancl 

•4 (b) A.TJ.y potential areas of denial of the siting permit or 

5 ·any other pennit required of the facility and any variance with 

6 state policy. 

7 (3) Within thirty days after the date ·for receipt of 

8. comment from state agencies, the department shall issue _a· .staff 

9 report to the board concerning the adequacy of the application, 
. 

10 and the board shall hold a public hearing to determine 'the 

11 · · adequacy of · the application, including ~iether sufficient 

12 infonnation exists in the application upon which to base a 

13 decision. Such hearing shall include public comment upon the 

14 application l'lhic~ shall be accepted by the board. 

15 ( 4) (a) Within thirty days after the public hearing~· the board 

16 shall issue .a finding · lvith respect to the adequacy of the 

17 application. 

18 {b) If the board deternri.1'1cs that the application · is 

19 inadequate or if it deems any other inf?r.mat~on necessary-to 

20. reviel·T the substance of the application, it ·shall ·provide the 

21 applicant with specific · requests for such infonnation and it 

22 shall provide the applicant sufficient time. to supply such 

23 additional information required. 

24 (c) Within sixty days after receipt of additional 

25 information requested by the board, the board shall determine 

26 lmcther the additional infonnation renders the application 

'· 27 ~dcquate, and if the board detennines that the application is 
\. 

-14-
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1 still inadequate, it shall deny the pennit. 

2 36- 30- 204. Fi nal review and decis ion of t he board . (1) 

3 Upon a finding by the board that the application is adequate, all 

4 state agencies shall have sixty days to review t he substance of 

5 the permit application and to r eport to the department as t o 

6 1·.~1ether the construction of the energy facility is consistent 

97 ·with laws and regulations of the state of Colorado . P.ny agency, 

8 board, or comr.rission ,.,rhich has t he r esponsibility to issue a 

9 pennit for the energy facility shall report as to any possible 

10 reasons for denial of such permit. 

11 (2) (a) Within thirty days after receipt of the reports by 

12 the department , it shall transmit them to the board, and the 

13 board shall conduct a public hearing on the substance of the · 

14 application. 

15 (b) TI1e hear~1g slillll be a co~on hearing for all stat e 

16 agencies ,.,.hich are revie\ving the siting permit application or ar:e 

17 r esponsible for issui.ng its oHn permit for the energy facility. 

18 (c) At least one day of the hearing shall be conducted in 

19 the general l ocale of the proposed energy facility . 

20 (d) Representatives from affected local governments shall 

21 be all owed to sit with the board during the hearing and question 

22 all ~ntnesses . 

23 (3) 1'!ithin thirty days after the conclusion of the public 

24 hearings, all state agencies shall either modify their original 

25 reports on the subst ance of the application or waive further 

26 comment , and all state agencies responsible for issuing a permit 

27 for t he energy facil ity shall make their determinations as to 

-15-
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whether the various permits· lvill be issued and notify the board 

of sucl1 determinations. 

(4) . \~ithin sixty days after the conclusion of the public 

hearings, the board shall make complete findings upon all issues 

raised during the revie1-r · and · hearing process and render its · 
. . 

decision upon the record, either granting or denying a si~ing 

pennit based upon the application as filed or granting it upon 

such tenns, conditions, or· modifications . in construction, 

operation, or maintenance of the energy facility as the board may 

deem appropriate. 

(5) The ·board shall not grant a siting permit either as 

proposed or as modified by the board unless it finds that: 

(a) Except as provided in·section 36-30-213, all permits 

~1d regulations require~ by local units of government having 

jurisdiction over the energy facility ltave been issued or met·. t9. 

the satisfaction of ·said local governments; 

(b) The public utilities connnission has issued a 

certificate of public convenience and necessity to the facility; 

(c) . The appropriate state air and wa~er quality agencies 

have certified that ~l1e proposed energy facility will not violate 
0 '•. 

state or federally established standards and implementation 

plans. The judgments of such agencies shall be conclusive on all 

questions relatL~g to the satisfaction of such state and federal 

air and , .. ater quality standards and plans; and 

(d) The applicant has the financial capacity and technical 

ability to meet all envirorunental standards and all conditions 

attached to the permit. 

·-16-



1 (6) A coEplete vcrbatlin tra~script shall be made of all 

2 hcarL1gs held pursuant to this section. 

3 . (7) A copy of the decision and any opinion issued with the 

4 decision shall be served upon the applicant, affected local. 

5 governments, and appropriate state agencies and made available to 

6 tl1e public for the cost of reproduction. 

7 36-30-205. Burden of proof on applica.1t. The burden of -

· 8 proof as to all issues of fact presented in the application or 

9 supplements thereto shall be upon the applicant and must be 

10 established by a preponderance of-evidence. 

11· 36-30-206. Confidentiality of information. ~~y records, 

12 reports, or infonnation obtained hy the board shall be available 

13 to the public; except that, upon shol'ling satisfactory to the 

14 board tJ1..at any records, reports, infonnation, or particular part 
., 

15 thereof, if made public, would divulge methods or processes 

16 _entitled_ to protection as trade secrets, the board shall consider 

17 suc!1 record, report, · information, or particular part thereof 

18 confidential in accordance lv.ith the purposes_ of section 1905 of 

19 title 18 of the United States Code and except that such record, 

20 report, infomation, or particular part thereof 1~y be disclosed 

21 to other officers, .employees, or authorized representatives of 

22 the United States or the state of Colorado \'lho are concerned 1dth 

23 the rut~istration of this article or to other appropriate 

24 persons \~len relevant in any proceeding un1er this article. 

25 36-30-207. Monitoring. The department, ut:iJizing and 

26 cooperating \vi th, to the fullest extent possible, the staff and 

27 resources of all state agencies, boards, and comnissions, shall 

-17-



1 have the continuing authority and responsibility for monitoring 

2 the operations of all energy facilities which have been granted a 

3 siting penni t under this article, for assurLTJ.g cornpliance l'li th 

4 this article and the siting pennit issued tmder this article, a.rtd . 

5 for discovering and preventing noncompliance Hith this article 

6 and the applicable siting pennit;. except that the department 

7 shall not monitor activities over l.Jhich other state agencies are 

8 responsible for issuing and moriitoring.pennits. 

9 · 36-30-208. Revocation or suspension of permit. (1) A 

10 siting pennit may be r.evoked or suspended upon a finding by the 

· 11 board of: 

12 (a) Any false statement knowingly made in ~e application 

13 or in accompanying statements or studies required of the · 

14 .applicant,· if a .true statement · lvould have \·1arranted the 

15 .comrndssion's refu5al to grant a siting permit; 

16 (b} Failure to comply ldth the tenns or conditions of the 

17 siting permit after notice of the failure from the board and 

18 reasonable opportunity to correct such failure; or 

19 (c) Any violation of the provisions of this article, any 

20 rule promuigated pursuant to this article, or any order o£ the 

· 21 board. 

22 (2) A revocation or suspension may be issued only after 

23 adequate notice of the alleged grounds for the revocation or 

24 · suspension and a full and fair hearing in lvhich the ~i ting penni t 

25 holder has an opport~~ity to confront any ~~tness and respond to 

26 any evidence against him &~d to present rebuttal or mitigating 

27 evidence. 

-18- . 
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1 .36-30-209. Injtm.ctive relief.. 1~n1enever the department 

2 finds that any provision of this article or any rule or order 

~ issued pursuant thereto is being violated or an apparent 

4 violation, \'lhich in the opinion of the board constitutes an 

5 emergency requiring imntediate action to protect the public's 

6 health, lielfare, or safety, is imminent, the department shall 

7 request the attorney general to bring, and if so requested it 

8 shall be his duty to br:h1g, a suit for a tenporary restraining 

9 order, preliminary injunction, or permanent injunction to prevent 

10 any further violation or ~~ent violation constituting an 

. 11 emergency. In any such suit the final findings of the 

12 department, based upon evidence in the. record, shall be prima 

13 facie evidence of the facts found therein. 

14 36-30-210. Penalties for violation. (1) It is unlal'lful 

15 for any person: 

16 (a) To commence to construct or operate an energy facility 

17 · -wi.thout first obtaining a siting permit as ~equired. by this 

18 article; 

19 (b) l'Jbo has first obtained a siting penni t to con~truct, 

20 operate, or maintain an energy f~cility other than in· compliance 

21 ldth the penni t; or 

22 (c) To· cause any of the acts in paragraphs (a) or (b) of 

23 this subsection (1) to.occur. 

24 (2) Any person 1'/ho violates any of the provisions of 

25 subsection (1) of this section shall be subject to a civil 

26 penalty of not more than ten thousand dollars per day for each 

27 day dur:ing l-Jhich such violation occurs. The penalty shall be 

-19-



1 recoverable in a civil suit brought by the attorney general on 

2 behalf. of the state :L1 the second judicial district .of Colorado. 

3 36-30-211. Judicial revie\v of board action. Any· person · 

4 affected or aggrieved by the final decision of the board on an 

5 applicat~on for a siting pennit may obtain judicial revie't-i in 

6 accordance. 1dth the provisions of this article and article 4 of 

7 ·title 24, C.R.S. 1973, by the filing of· a compla~t in the 

8. district court lvhere the violation occurs within thirty days. 

9 after the issuance of such final decision. Upon being served a 

10 copy. of such complaint, the board shall deliver to the court a 

11 copy of the written transcript of the board's final decision and 

12 any opinion entered there1ri.th which shall constitute the· record 

13 0!1 judicial reviel'l. Subject to the provisions of section 

14 36-30-206, a copy of suCh transcript, decision, and opinion shall 
:· . 

15 remain on file lrith the board and shall be available for public 

16 inspection. 

17 36-30-212. State resident may seek mandamus. (1) Any 

18 resident of this state ~dth knowledge that a requirement of this 

19 article, a rule· adopted under this article, or condition of a 
I 

20 citing pennit issued pursuant to this article . is not being· 

21 enforced by a public officer or employee \'/hose duty it is to 

22 enforce such requirement may bring such failure of enforernent to 

23 the attention o~ the public officer or · employee by a 1-rri tten 

24 · statement l.Ulder oath that shall state tJ:le specific facts lvhich 

. 25 constitute .the failure of enforcement. If the resident kno\·ringly 

26 

27 

makes a materially false statement or charge in such l'lri tten 

statement~ he commits .perjury in the second degree. 

-20-
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(2) If the public officer or employee neglects or refuses 

·for an unreasonable time after receipt of the written statement. 

to enforce the requirement, rule, or condition of a siting 

permit, the ·resident may bring an action in the nature of·. 

mandamus in the district court of the second judicial district of 

this state, in and for the city &~d county of Denver. · If the 

court finds th~t a requirement 9f this article, a rule adopted, 

or a condition of a siting permit imposed is not being enforced, 

the court may order the public officer or employee, \\'hose duty it 

is to enforce such requirement, to perfonn his duties. If such · 

officer or employee fails to obey such orders, the court shall 

find the public officer or employee to be in contempt of court 

and issue such additional orders as may be necessary to require 

enforcement measures by the depa~ument. , 

36-30-213. Applicability of other la\'ls. Any person l'lho 

obtains a siting permit pursuant to the provisions of this 

article shall not be required to obtain a permit front a local 

government to engage in development in an area of state interest_ 

or to conduct an activity of state interest ·pursuan~ to the 

·provisions of part 5 of article 65.1 of title 24, C.R.S. 1973. 

PART 3 

LONG-R~!GE E·illRGY PI...fu~ 

36-30-301. Submission of long-range plans. (1) Any person 

owning or operating or contemplating the construction or 

development of any energy facility shall file with the 

department, not later than January 1, 1977, and on January 1 of 

each year thereafter, a long-range energy plan for the location, 
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development, construction, and operation of all energy facilities 

contemplated by that person. 

(2) The long-range energy plan shall include the follol'ling: 

(a) The general location, size, and type of all energy 

facilities to be O\med or operated by the person, the 
• 0 

construction of 1-1hich is projected to· connnence during the ensuing 

ten years; 

(b) A detailed explanation of the need for the energy 

. facili'~ies, the reasons for selecting the sites proposed, and a 

feasibility analysis ~£ all alternative sites considered; and 

(c) A description of the. person's long-range energy 

planning process and the efforts made by the person to · involve' 

the public and environm~ntal protection and land use planning 

agencies in this process. 

36-30-302~ Report on long-range energy pla~s. (1) · The 

department shall distribute long-range plans to all appropriate 

state agencies and shall notify all affected local governments of 

the potential development of an energy facility that may ~npact 

their jurisdiction. 

(2). The department shall · compile a staff report on . all 

long-range energy plans \\'hich they have received and submit such, 

together lri. th comments from state agencies, to .the governor and 

the gene.ral assembly by Jtme 1 of every year. . The report shall 

also be available to the public for the cost of reproduction. 

SECTIOi~ 2. 24-1-124, Co1ora4o Revised Statutes 197 3, as 

amended, is amended BY THE ADDITION OF . A ~'El~ SUBSECfiO~! to read: 

24-1-124. Department of natural resources - creation -
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divisions of. (5) The department of natural resources shall 

include the energy facility siting board created in section 

36-30-104,. C.R.S. 1973", and said board shall exercise its po\·:ers, 

duties, and functions as if transferred by a type 1 transfer to· 

the department of natural resources. 

SECTION 3. 24-65.1-501 (1), Colorado Revised Statutes 

1973, as amended, is amended BY Tiffi ADDITION OF A NEW PARA.GRAPH 

to read: 

24-65.1-501. Permit for development in a~ area of state interest 

10 or to conduct an activity of state interest required. . (1) (c) 

11 The provisions of this part 5 shall not apply to a person granted 

12 an energy facility siting pennit pursuant to article 30 of title 

13 36, C.R.S. 1973. 

14 SECTION 4. Effective date. Tlrls act shall ta.lce effect July 

1s 1, 197G. 

16 SECTION 5. Safety clause. The general assembly. hereby 

17 finds, determines, and ·declares that this act is necessary· for 

18· the ~ediate preservation of the public peace, health, and 

19 safety. 
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