February 8, 1999

A severe sustained drought (see appendix C hereto) could knock the “Criteria for Coordinated
Long Range Operation of Colorado River Reservoirs “ (Mr. Cook’s paragraph 11) into a cocked
hat. What a drought would not change, however, is in case of a deficiency, the obligation of the
Upper Basin states to furnish the water at Lee Ferry referred to in Article III(a)(b)(c) and (d)
would continue undiminished. If, pursuant to the-Upper Basin states water managers’
recommendations and encouragement, more water is permitted to be withdrawn than has now
been decreed and divested for the purpose of increasing development out of the basin on the
Front Range of Colorado, disaster looms on the horizon.

POWER would make a further point not dealt with by Mr. Cook. Lower Basin need for water is
increasing exponentially. Las Vegas, Nevada, has been awarded 42+ sections of dry land by the
U.S. Government, (30,080 acres), much of which will need water. (See Appendix D hereto.)
Southern California’s and the Imperial Valley’s need for water is growing by leaps and bounds.
No Upper Basin water manager should want to involve Colorado in a dispute over water with the
Lower Basin States which boast of 3 U.S. Supreme Court Justices, and whose U.S.
Representatives out number our Congressional delegation about 10 tol. To set up a conflict with
such weighty opponents does not seem wise to POWER, but rather seems to be a recipe for
calamity for our Colorado community.

We ask that you read POWER’S amended letter again with an open mind. We ask our water
managers to reconsider the risks and possible dire consequences of dismissing interpretations of
the Colorado River compact which Lower Basin users are virtually certain to make in the future
as their demands for Colorado River water grow ever more intense.

Sincerely,

POWER

, 'y [ :;:
By: P.é.';iingsmith, Chairmi

POWER Steering Committee

4 P.O. Box 1742
Gunnison, CO 84230
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People Opposing Water Export Raids

LN

Kathleen Klein

L. Richard Bratton, Esq.
Charles Cliggett, Esq.

David Baumgarten, Esq.
Robert S. Crites, Jr.

Mr. Wayne E. Cook

Mr. Randy Seaholm
Representative Russell George
Senator Ray Powers

p.O. Box 4742
Gunnison, CO 81230



Colorado River Compact

37-61-101. Colorado River compact. 37-61-103. Approval waived.
37-61-102. Compact effective on approval. 37-61-104, Centificd copies of compact.

37-61-101. Colorado River compact. The General Assembly hereby approves the com-
pact, designated as the “Colorado River Compact”, signed at the City of Santa Fe, State
of New Mexico, on the 24th day of November, A.D. 1922, by Delph E. Carpenter, as
the Commissioner for the State of Colorado, under authority of and in conformity with
the provisions of an act of the General Assembly of the State of Colorado, approved
April 2, 1921, entitled “An Act providing for the appointment of a Commissioner on
behalf of the State of Colorado to negotiate a compact and agreement between the States
of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming and between
said States and the United States respecting the use and distribution of the waters of
the Colorade River and the rights of said States and the United States thereto, and making
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an appropriation therefor.”, the same being Chapter 246 of thc Session Laws of Colorada
1921, and signed by the Commlssmners for the States of Arizona, California, Nevad f
New Mcxu.o Utah, and Wyoming, under legislative authority, and s1gned by the Commig
sioners for said seven States and approved by the chrcsentatwe of the United Sta .'
of America under authorily and in conformity with the provisions of an Act of the Cop
gress of the United States, approved August 19, 1921, entitled “*An Act to permit a ,.;
pact or agreement between the States of Arlzona Cahforma Colorado, Nevada, Ne

Mexico, Utah and Wyoming, respecting the d:sposmon and appomonmem of the waters §
of the Colorado River, and for other purposes.”, which said compact is as follows:

37-61-101 __ Water and Irrigation

Colorado River Compact =

The States of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyommg,
having resolved 10 enter into a compact, under the Act of the Congress of the Unitedf
Statcs of America approved August 19, 1921, (42 Statutes at Large, page 171), and the
Acts of the legislatures of the said states, have through their Governors appointed as
their commissioners:

W. S. Norviel, for the State of Arizona,

W. F. McClure, for the State of California;

Delph E. Carpenter, for the State of Colorado;

J. G. Scrugham, for the State of Nevada;

Stcphen B. Davis, Jr., for the State of New Mexico;

R. E. Caldwell, for the State of Utah;

Frank C. Emerson, for the State of Wyoming;
who, after negotiations participated in by Herbert Hoover appointed by the President
as the representative of the United States of America, have agreed upon the followmg
articles:

Article I B s

The major purposes of this compact are to provide for the equitable division and appor-
tionment of the use of the waters of the Colorado River System; to establish the relative §
importance of different beneficial uses of water; to promote interstate comity; to remove
causes of present and future controversies; and to secure the expeditious agricultural and.
industrial development of the Colorado River Basin, the storage of its waters and the:
protection of life and property from floods. To these ends the Colorado River Basin is°
divided into two Basins, and an apportionment of the use of part of the water of the
Colorado River System is made to each of them with the provision that further oqultable
apportionments may be made.

Article I1

As used in this Compact: - =
(a) The term *“Colorado River System” means that portion of the Colorado River %
and its tributaries within the United States of America. £
(b) The term “Colorado River Basin™ means all of the drainage area of the Colorado !
River System and all other territory within the IJnited States of America to which the - :
waters of the Colorado River System shall be beneficially applied. F 5
(c) The term “States of the Upper Division' means the States of Colorado, New FElEss
Menxico, Utah and Wyoming. Y A
(d} The term “States of the Lower Division™ means the States of Arizona, California SEEse
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the dramnage area of the Colorado River System which are now or shall hereafter be benefi-
cally served by waters diverted from the System below Lee Ferry.

(h) The term “domestic use™ shall include the use of water for houschold, stock,
municipal, mining, milling, industnal and other like purposes, but shall exclude the gener-
ation of electrical power.

Article 11

(a) There is hereby apportioned from the Colorad_Q,B.chyslcm in perpetuity to
the Upper Basin and to the Lower Basin respectively the exclusive beneficial consumptive
use of 7,500,000 acre feet of water per annum, which shall include all watcr nccessary
for the supply of any rights which may now exist. Lo p

(b) In adden to the apportionment in paragraph (a) the Lower Basin i is hcrcby given
the right 10 increase its beneficial consumptive use of such waters by one mlllxon acre
per annum. /o py

(c) If, as a matter of international comity, the United States of America shall hereaftcr
recognize in the United States of Mexico any right to the use of any waters of the Colorado
River System, such waters shall be supplied first from the waters which are surplus over
and above the aggregate of the quantitics specified in paragraphs (a) and (b); and if such
surplus shall prove insufTicicnt for this purpose, then, the burden of such deficiency shall
be cqually borne by the Upper Basin and the Lower Basin, and whenever necessary the
States of the Upper Division shall deliver at Lee Ferry water 1o supply one-half of the
deficiency so recognized in addition to that provided in paragraph (d). 7 50 A4

(d) The states of the Upper Division will not cause the flow of the river at Lcc Ferry
1o be depleted below an aggregate of 75,000,000 acre feet for any period of ten consecutive
yecars reckoned in continuing progressive serics beginning with the first day of October
next succeeding the ratification of this compact.

(¢) The States of the Upper Division shall not withhold water, and the States of the
Lower Division shall not require the delivery of water, which cannot recasonably be applied
to domestic and agricultural uses.

(f) Further equitable apportionment of the beneficial uses of the waters of the Colo-
rado River System unapportioned by paragraphs (a), (b) and (c) may be made in the
manner provided in paragraph (g) at any time after October first, 1963, if and when
cither basin shall have rcachcd its total beneficial consumptlvc usc as set out in paragraphs
(a) and (b).’

(g) In the event of a desire for a further apportionment as prowdcd in paragraph
() any two signatory States, acting through their Governors, may give joint notice of
such desire to the Governors of the other signatory States and to the President of the
United States of America, and it shall be the duty of the Governor of the signatory states
and of the President of the United States of America forthwith to appoint representatives,
whose duty it shall be to divide and apportion equitably between the Upper Basin and
Lower Basin the beneficial use of the unapportioned water of the Colorado River System
as mentioned in paragraph (f), subject to the Legislative ratification of the signatory States
and the Congress of the United States of America.

Article IV

(a) Inasmuch as the Colorado River has ceased to be navigable for commerce and
the reservation of its waters for navigation would-seriously limit the development of its
Basin, the use of its waters for purpose of navigation shall be subservient to the uses
of such waters for domestic, agricultural and power purposes. If the Congress shall not
consent to this paragraph, the other provisions of this compact shall nevertheless remain
binding.

(b) Subject to the provisions of thxs compact, water of the Colorado River System
may be impounded and used for the generation of electrical power, but such impounding
and use shall be subservient to the use and consumption of such water for agricultural
and domestic purposes and shall not interfere with or prevent use for such dominant

urposes.

P (c) The provisions of this article shall not apply to or interfere with the regulation
and control by any statc within its boundarics of the appropriation, use and distribution
of waler.

san A"
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Article V

The Chief Official of cach signatory St;ll(' charged with the administration of water
rights, together with the Director of the United States Reclamation Service and the Direc-
tor of the United States Geological Survey shall co-operate, ex officio;

(a) To promotc the sy‘;lun.llnc determination and coordination of the facts as to flow,
appropriation, consumption and usc of water in the Colorado River Basin, and the inter-
change of available information in such mattcrs.

(b) To seccure the ascertainment and publication of the annual flow of the Colorado
River at Lee Ferry.

(c) To perform such other dutics as may be assigned by mutual consent of the signa-
tories from time to time.

Article VI

Should any claim or controversy arise between any two or more of the signatory States:
(a) with respect to the waters of the Colorado River System not covered by the terms
of this compact; (b) over thc meaning or performance of any of the terms of this compact;
(c) as to the allocation of the burdens incident to the performance of any article of this
compact or the delivery of waters as herein provided; (d) as to the construction or oper-
ation of works within the Colorado River Basin to be situated in two or more States,
or 1o be constructed in onc State for the benefit of another State; or (e) as to the diversion
of water in one State for the benefit of another State; the Governors of the States affected,
upon the rcquest of onc of them, shall forthwith appoint Commissioners with power lo

consider and adjust such claim or controversy, subject to ratification by the Legislatures
of the States so affected.

Nothing herein contained shall prevent the adjustment of any such claim or controversy
by any present method or by direct future legislative action of the interested States.

Article VII

Nothing in this compact shall be construed as affecting the obligations of the United
States of America to Indian tribes.

Article VIII

Present perfected rights to the beneficial use of waters of the Colorado River System
arc unimpaired by this compact. Whenever storage capacity of 5,000,000 acre fect shall
have been provided on the main Colorado River within or for the benefit of the Lower
Basin, then claims of such rights, if any, by appropriators or users of waters in the Lower
Basin, against appropriators or users of watér in the Upper Basin shall attach to and
be satisfied from water that may be stored not in conflict with Article III.

All other rights to beneficial use of waters of the Colorado River System shall be satis-
fied solely from the water apportioned to that Basin in which they are situate.

Article IX

Nothing in this compact shall be construed to limit or prevent any State from instituting
or maintaining any action or procecding, legal or equitable, for the protection of any
right under this compact or the enforcement of any of its provisions.

Article X

This compact may be terminated at any time by the unanimous agreement of the slgna-
tory States. In the event of such termination all rights established under it shall continue

. unimpaired.

/

Article XI

This compact shall become binding and obligatory when it shall have been approved
by the Legislatures of each of the signatory States and by the Congress of the United
States. Notice of approval by the Legislatures shall be given by the Governor of cach
signatory State to the Governors of the other signatory States and to the President of
the United States, and the President of the United States is requested to give notice
10 the Governors of the signatory States of approval by the Congress of the United States.
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In Witness Whereol, The Commussioners have signed this compact i a single original
which shall be deposited i the archives of the Department of State of the United St'll‘t‘ﬁ.
of America and ol which duly certified copy shall be forwarded to the Governor 0(
cach of the signatory States

Donc at the (‘|1_\' of Santa Fe, New Mexico, this Twenty-fourth day of November., A D
one Thousand Nine Hundred and Twenty-Twao., T
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: © Am. Jur.2d. Scc 78 Am. Jur.2d, Waters, 847 (1981). For article, “The Law of Equitable
;§§309.3[0.373.3?4. Apportionment Revisited, Updated and
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. affecting the obligations of the United et E: the legislature of cach of the said states and by the congress of the United States,

; : d the governor of the state of Colorado shall give notice of the approval of said compact
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signatory states and to the president of the United States, in conformity with article XI
of said compact.
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January 8, 1998

. Post-It™ brand fax ransmittal meme 7671 Foﬂuo" '3
m:;“:ga::xleen C. Klein e PQ-AYQ \L\jmqm{-\rV""J T Steele
Upper Gunnison River Water W J w L:(;s. Ruc i

Conservancy District S, % 4l COLS
275 South Spruce Street - Foef el 133 Za L.” ey g

Gunnison, Colorado 81230

Dear Ms. Klein: '

| am writing in response to your letter dated December 3, 1998. You have asked for
the Commission’s opinion concerning a letter you received from People Opposing Water Export
Raids (POWER) regarding water availability in the State of Colorado as affected by
requirements of .the. Colorado. River Compact. .The. POWER. letter contains ..serious
misinterpretations. of the Colarado River Compact and disregards. facts regarding water use in
the Colorado River Basin. ' '

. POWER‘S letter falls to recognize the following cntncal{:ompact pl’OVIaIOﬂS
The term “Colorado Rlver system” means that port:on of the Colorado

River and its tributaries within the United States of America (Article li(a), Z
emphasis added).

There is hereby apportioned frem the Colorado River svstem in pérpetuitv

to the upper basin and to the lower basin, respectively, the exclusive beneficial 3
consumptive use of 7,500,000 acre-feet of water per annum, which shall
include all water necessary for the supply of rights which may now exist (Article

lila), emphasis added).

In addition ta the apportionment in paragraph (a), the lower basin is
hereby given the right to increase its beneficial consumptive use of such waters o
li.e. waters of “the Colorado River system”] by 1,000,000 acre-feet per annum
{Article l1l{b), emphasis added).

The Colorado River system includes the tributaries below Lee Ferry such as the V;rgln Little s
Colorado and Gila Rivers.. These tributaries produce an average-of at least two million acre-
feet of water per year

o If, as. a matter of international comity. the United States. of America shall - - - Y/
“hereafter recognize in the United States of Mexico any nght to the use of any

Appendix B



Colorado River Compact

37-61-101. Colorado River compact. 37-61-103. Approval waived.
37-61-102. Compact effective on approval. 37-.61-104, Centificd copies of compact.

37-61-101. Colorado River compact. The General Assembly hereby approves the com-
pact, designated as the “Colorado River Compact”, signed at the City of Santa Fe, State
of New Mexico, on the 24th day of November, A.D. 1922, by Delph E. Carpenter, as
the Commissioner for the State of Colorado, under authority of and in conformity with
the provisions of an act of the General Assecmbly of the State of Colorado, approved
April 2, 1921, entitled “An Act providing for the appointment of a Commissioner on
behalf of the State of Colorado to negotiate a compact and agreement between the States
of Arizona, California, Colorado, Nevada, New Mexico, Utah and Wyoming and between
said States and the United States respecting the use and distribution of the waters of
the Colorado River and the rights of said States and the United States thereto, and making

Appendix A
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