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1993 Annual LegiSlative Review: 
Reinventing State Water Rights Systems 

There was a bumper crop of important water bills in 1993. 
Of the 203 major water bills tracked by II'S this year, 78 passed 
and were signed. 44 bills were carried over to next year's 
session (in California, Nehraska. and Oklahoma), and 81 
fc1iled (including 2 that were vetoed). Last year, 33 out of 113 
tracked bills passed and were signed into law. 

Twenty tracked bills dealt with water transfers. out of 
which II passed; 13 dealt with conservation (8 passed); 3 2 dealt 
with the definition and protection of water rights (14 passed); 
14 dealt with issues related to water quality (5 passed); 21 with 
groundwater (8 passed); 34 with public trust issues (II passed); 
and 69 with planning and policy (21 passed). These results, by 
issue area. are summarized in the JJ'S Legislati\'e Scm·ecanl 
(below). The bills that passed are briefly described in the Table 
beginning on page 4. 

TI1e busiest issues were changes in the administration of 
water policy and planning responsibilities, in clarifying the 
definition of and in protecting water rights, and in public trust. 
\Vater quality and water conservation were much lower legis
lative priorities this year. 

As usual. most of the activity was in California. The 
legislature considered 60 bills (later reduced to 58 when two 
bills were amended into others). A total of22 passed, of which 
two were vetoed. Bills were debated that would make water 
leasing easier. create new water quality authorities, encourage 
con~ervation, and propose bond issues for water reclamation, 
desalination. and wetland protection. 

After California, the Ore2on legislature enjoyed the most 
productive session -passing eight bills. Idaho and Nehraska 
passed se\'en each. Arizona passed six; Montana, Nevada, 
and \Vashinttton passed five each; Texas passed four; North 
Dakota and Oklahoma passed three each; Kansas passed two; 
Colorado, South Dakota, and Wyom inR passed only one each; 
and New l\1exiro passed none of the major water bills it 
considered. ll1e tlfah legislature was in session but considered 
no major bills. 

199l WS l..t'~tlslllh·e Scort!nrd 

SuhjPrl l'n.u,d Fnilt!d Cnrr)'O\.'I'r Totnl 

Water lr:.n~fcr5 II 3 6 20 
Con~crvAtion R s o IJ 
WAter righl5 14 17 32 

WAter quAlity s s 4 14 
firnun•h~·Atcr R II 2 21 
l'uhlic tm~l II 14 9 H 
rt:.nnintz!rolic:y 21 2ti 22 (.C) 

Tot;~ I 7R 81 44 203 

\VATER TRANSFERS (20 bills: liPS 6C) 

Opponents of transfers pushed through important legisla
tion in two states. The Oklahoma legislature passed three bills 
(SCR 20: Stipe), (TIR 1007: Mass) and (SR 18: Stipe)- all 
intended to block the transferofwater from the Kiamichi River 
Basin and Sardis River to the state ofTexas. Arizona is still the 
site of strong opposition to groundwater exports. The state 
passed (SB 10R6:Arzbergeretal)prohibitingthetransportation 
of any groundwater out of any basin. 

But legislation encouraging transfers was passed in five 
states. California passed (AB I 593: Cortese), which explicitly 
includes state and local governments as possible contractors for 
transferred water, (AB 1316: Richter) allowing the Yuba 
County Water Agency to enter into Jong-tenn contracts for 
water use outside its boundaries, and (AB I 641: Cortese) which 
authorizes water suppliers to transfer, for use outside their 
service areas. water voluntarily foregone during the transfer
if it is surplus to the agency's needs. The legislature delayed 
consideration of a more flexible bill (AB 97: Cortese) that 
would have pennitted user-initiated transfers (see WIM Sep
tt~mher 199 3). 

Kansas passed (IIR 2070: Committee on Energy and 
Natural Resources), which substantially modifies water trans
fer procedures. The legislature and the Kansas Water Authority 
are removed from any role in transfers. A water transfer hearing 
panel would be established consisting oft he chief engineer of 
the Division of Water Resources (as chair), the director of the 
Kansas Water Office, and the secretary of the Department of 
Health and Environment. A water transfer is defined as the 
diversion or transportation of at least 2,000 af/year for a 
distance of 35 miles or more. The panel will select an 
independent, knowledgeable hearingofficertopreside for each 
application. No transfer will be approved unless it offers net 
benefits to the state and the chief engineer recommends (and 
either the panel concurs or the governor declares) that an 
emergency exists affecting the public health, safety, or welfare. 
The hearing officer must also detennine that the applicant has 
had conservation plans and practices in effect for at least twelve 
months and will continue the practices after the transfer. The 
hearing officer may assess "costs to the applicant before the 
hearing and may order reimbursement of the applicant by other 
parties for the parties' fair and equitable portion of the costs." 

Texas has created a water bank designed to encourage 
buying, leasing, or exchanging water rights. (SB I 030: 
Arnrhri.-;ter) sets up the bank, which will be operational as early 

conti11ued on page 8 ... 
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Table I 

JV.\" ~t'lcctt'd Wt'tlt'rft Statt's Walff I .t'Rblatlna, 1993 

••• continued rrnm PIKe 5 

WASfllNGTON (18 Rill~ tracked; SPS) 

(rS) S/IB I 309: Flslrt!rit!S & Wildllft! Commlllt!t! .•.•.............. CreAtes inter~tgency commiUee to develop slntlegy to reduce fishing impAct~ on salmon stocks (PT) 

(rS) SIIR 1136: Na111ral Rt!sourc~tss & Parks Commillt!t! ........................................................ ChAnges filing fees and procedures for water rights Applications (PP) 

(PS) SIIB 1785: EnviTonmt'ntnl Affairs Commillt!l! ..................... Creates inteugency council to create jobs by restoring the state's environment and forests (Pn 

(rS) SIIB 1781: Nnlrtral Rt!sourct!s & Parb Commlllt!t! .............................. MAke~ permanent pilot pmgnams to test market mechllnisms Cor water transfers (WT) 

(PS) IIJM 4003: Maslin ............................................................................ Memoriali7.es Congress and President to limit drawdowns on Columbia Snake Rivers (PT) 

WYOMING (4 Billstrllcked: IPS) 

(PS) JIB 2 J 3: Dlt!rcks ........................................................................................................................................................................ Names homed toad u state reptile (Pn 

Annual Legislative Review 
••• co~rti11ued from page J 

as January 1994, coordinated by the Texas Water Development 
Board. The Board will act as a water information clearing 
house. The bank will assist in negotiations between buyers and 
sellers, encourage conservation by encouraging .. saved water" 
to be deposited into the bank, and will have the power to 
establish regional banks. Water rights holders will be able to 
deposit up to halrthe amount they have been allocated into the 
bank, where they will be protected from cancella~ion for 1 0 
years. They may be extended an additional 1 0 years after the 
Texas Natural Resources Conservation Commission approves 
a water transfer. The Texas Water Resources Institute con
cludes that the .. bank could be useful in helping smooth the 
development of the Trans-Texas Diversion Project, which 
proponents hope will market water ftom east Texas rivers to 
Houston, San Antonio, and Corpus Christi. It will be utilized 
to help coordinate the rush of buyers and sellers that are 
expected to participate in the Edwards Aquifer water market 
created under SB 1477 (see below). 

In Idaho, (ll 1 I 1: Reso11rces and ConseM1ation Commit
tee) was passed, continuing the authority granted under (liB 4) 
during the last session to allow the director ofDWR to penn it 
emergency transfers of water. And Washington passed (STIR 
1787: Natflral Reso11rces and Pqrks Committee), which re
placed the pilot programs testing market mechanisms for water 
transfers and conservation with a permanent program. 

CONSERVATION (13 Bills: BPS IPV OC) 

Despite above average rainfall and record snowpack, con
servation remains an important issue in Cali romia-although 
a low priority item elsewhere. Orthe 13 bills considered, eight 
have passed, seven in California. (SB 7: Kelley) allows the 
state's water suppliers to .. acquire, store, provide, sell and 
deliver reclaimed water for any beneficial use" consistent with 
statewide reclamation regulations. (SCA I/) places before the 

voters an amendment to the constitution, declaring water 
conservation devices exempt ftom property taxation -while 
(SB 50: 11ronrpson) excludes such devices from taxation legis
latively. (SO 129: Kelley) creates separate PUC rule-making 
and rate-making procedures for reclaimed water and (SB 365), 
by the same sponsor, declares the use of potable water for 
landscape irrigation, cooling towers, or air conditioning de
vices a waste if reasonably-priced reclaimed water is availabl, / \ 
(A B 120 I: Cortese) provides authorization for loans to be mad~ 
from the 1988 Water Conservation Fund. And (AB 1712: Lee, 
authorizes water suppliers to include rate structures as a water 
conservation technique. The Governor vetoed (AB 958: 
Bronshvag), which would have allowed public water suppliers 
to otTer preferential rates to customers who undertake all 
practicable water conservation measures. 

In Oregon, (SB 92: Department of Water Resources) 
passed, establishing a preference during droughts for water 
used for stock watering, human consumption, and public health 
needs. 

WATER RIGHTS (32 Bills: 14PS lC) 

Clarifying, redefining, and protecting water rights was the 
subject or 32 bills this session, of which 14 have passed. 

California passed (SB 235: Ayala), repealing the sunset 
provisions on SWRCB's program to register small, domestic 
water users. Thestatea1sopassed (A.B 2014: Cortese), prohib
it ing the forfeiture or conserved water rights through non-use or 
transfer. Idaho, still concerned over drought, passed (SB 1054: 
Resources and Environment Committee), authorizing the DWR 
director to approve short-term uses of water for minor projects 
without creating a permanent water right. Montana closed to 
further consumptive appropriations the Jefferson River and 
Madison River basins with the passage of (SB 282: Swysgooc.~ 
a1.1d the Upper Missouri basin with the passage of (liB J9j 
Foster). The actions were a response to the growing number or 
applications that had exceeded the state's capacity to process. 

Nebraska has solved the technical problems of irrigators 
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in the pnnhancHe who had failed to transfer water rights. by 
passing (T.R 302: JVir.kerslram). which gives them three years to 
complete the nece~sary paperwork. With the passage of (l.R 
789: Natural Resnurr.l's Cnnrmittee)9 the state will now issue 
penn it~ for temporary appropriations of water. After similar 
bills failed in previous years, the legislature passed (l .. B 30 I: 
Beutler). allowing municipalities to appropriate surface water 
to protect the quantity and quality of their groundwater re
charge. This is the first time Nebraska law explicitly recog
nizes the connection between surface and groundwater sup
plies. 

Nevada passed (AB 114: Govemme11t Affairs Committee). 
increasing fees charged by the state engineer for water right 
applications and hearings. 

Oregon wrestled with 18 water rights bills and passed six. 
(lfB 2107: Water Resources Department) allows the regis
tration of water use in lieu of permits if the use is for wetlands 
or stream restoration. (liB 2144: Nonis) establishes special, 
limited, water use licenses for de minimis human or livestock 
uses; (liB 2109: Water Resources Department) authorizes the 
Water Resources Department to negotiate with any federally
recognized Indian tribe that may have a federal reserved water 
right claim. And (liB 3271) exempts from permits water for 

£. 1dsused for firefighting, while (liB 2153: Water Resources 
~?artment) also exempts from permits water used for road 

"\Instruction and maintenance, and (liB 2970) exempts from 
i permits certain small ponds built before May 1991. 

WATER QUALITY (14 Bills: SPS IPV 4C) 

Six bills dealing with water quality issues passed, three of 
them in Montana. But one was vetoed. 

In Montana, (SB 280: G1·o.fjield) implements a part oft he 
1992 State Water Plan that adds water quality criteria to the 
factors the Department ofNatural Resources and Conservation 
must consider when issuing penn its and change authorizations 
and when considering petitions to close or control groundwater 
basins. The Act also gives the Department of Health and 
Environmental Services the power to petition for controlled 
groundwater area.c;. (SR 401: /61cC/ernnn) defines water degra
dation as "a change in water quality th~t.lowers the quality of 
high-quality water by a parameter" and transfers from the 
Board of Health to the Department of Health and Environmen
tal Sciences the power to authorize actions that would lead to 
the degradation of state waters. And (liB 388: Gilhe,.t) lets the 
Department collect fees to cover some of the costs of adminis
tering its water quality progmms. 
. In Idaho, (11153: En\'irmrme~rtal Affail-s Committee) ere-
~ the Big Payette Water Quality Council, with nine members 

.>inted by the Governor. It will be funded through grants, 
gifts. and donations. And in California, (AB 468: .Tones) 
exempts from certain types of reports some poisons in ground
water. The Governor vetoed (AB 1182: Sher), which would 

have authorized the Secretary of California's EPA to establish 
a standardized data base for all environmental data required by 
the state. 

GROUNDWATER (21 Bill5: HPS 2C) 

There were significant groundwater bills passed in Texas 
and Arizona. One ofthe most significant pieces oflegislation 
thisyearwasthe passageof(SB 1477: Armbrister) in Texas(see 
"Texas Regulates Edwards Aquifer," WS July 1993). After 
decades of controversy over proposals to prevent groundwater 
overdrafts, a federal judge forced the legislature to regulate 
pumping. The act creates the Edwards Aquifer Authority to 
limit withdrawals to protect endangered species at springs fed 
by the aquifer. But the creation of the new Authority has been 
delayed while the U.S. Department of Justice determines 
whether its appointed board threatens the rights of minority 
electors (see Wll\1 October /993). The underground water 
district that the new authority is scheduled to replace had an 
elected board. An alternative bill also passed, (SB 1334: 
Can·iker), which gave to the Texas Water Commission the 
power to regulate withdrawals of aquifer water - but the 
Commission had repeatedly denied interest in administering 
this power and so the new act is unlikely to be implemented. 

Five other groundwater bills have been passed -three in 
Arizona. (SB /425: Salmon) requires the Central Arizona 
Water Conservation District to create a groundwater replenish
ment authority (composed of the CA WCD board and serving 
CA WCD's multi-county area) to replenish groundwater with 
Central Arizona Project water. The creation of county water 
augmentation authorities, in AMA counties with populations of 
less than I 50,000, is now allowed with the passing of (SB 1260: 
Day). The legislature also passed (SCM 1004: Arzberger), 
asking the President and Congress to negotiate with Mexico for 
cooperative management of the Santa Cruz River Basin. 

California passed (AB 1152: Costa), letting flood control 
districts. groundwater management agencies, and groundwater 
replenishment agencies implement groundwater management 
plans, but only if a local water service agency has fonnally 
declined to do so. (AB 1583: Richter) also passed, setting up 
the Willow Creek VaHey Groundwater Management District in 
Lassen County. And Nebraska passed (LB 111: Beutler), 
changing technical provisions related to drilling and permitting 
of water wells. 

PUBLIC TRUST (34 Bills: 11 PS 9C) 

Eleven of the thirty four bills dealing with public trust 
issues have passed. 

California passed three bills, two extending the time 
period under tlte California Endangered Species Act during 
which lead agencies must consult with the Department ofFish 
and Game - (AB 426: Cortese) extends the period until 

continued on page 15 • •• 
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January 1998 while (AB 399: Campbell) extends the period 
until January 1999. At the last minute, the legislature passed 
(SB 936: McCorqr~odale), setting up a state wetlands bank. The 
act requires the Department of Fish and Game to adopt regula
tions for a wetlands bank for the Sacramento-San Joaquin 
Valley. The first annual report from Fish and Game to the 
legislature is due in January 1996. 

In IdAho, where legislative approval is required for appli
cations for instream flow permits, (SCR 105: Resom·ces and 
Environment Committee) approves the Water Resources 
Board's application for a minimum flow of 59 cfs in Crystal 
Springs, Gooding County. (liB 259: Resou1'ces and Con.fen•a
tion Committee) approves the Upper Boise River component of 
the State Water Plan. Kansas has established a Task Force on 
Biodiversity, intended to identify the steps needed to retain and 
preserve it by passing (HB 2156: Plummer). Nevada has 
established a legislative committee to review the use of public 
waters in the state under (SB 327: James). Washington has 
passed three public trust bills. (SJIB 1785: Em•ironmental 
Affairs Committee) sets up an interagency coordinating council 
to promote job creation by restoring the state's environment and 
forests, but appropriated only $6.5 million (split between the 
Departments of Ecology and Natural Resources), much less 
than the $30 million the governor had requested. The legisla
ture also cut appropriations to the Centennial Clean Water fund. 
(SIIB 1309: Fishe,.ies and Wildlife Committee) creates an 
interdepartmental committee including Indian tribes to de
velop, in consultation with the federal government and other 
states, a strategy to reduce impact of fishing on salmon stocks. 
(IIJM 4003: Mastin) memorializes the Congress and the Presi
dent to limit drawdowns on the Columbia and Snake River 
system because or the damage to salmon and to navigation on 
the streams. And \Vyoming named the homed toad as the state 
reptile with the passage of (liB 213: Dierclr..f). 

PLANNING AND POLICY (69 Bills: 21 PS llC) 

The largest number of successful bills dealt with issues 
changing state policy, planning, and governance. Out of 69 
bills considered, 21 have passed ana been signed into law. 

Arizona passed (SB 1359: Day), making the.11 th member 
of AMA boardselectedatlarge ratherthanappointedbycounty 
supervisors. (S B 105 3: Duster. Keegan) amends the water code 
by delaying until January 1995 the calculation of fanners' 
i_ntennediate water duties, licensing well-drillers, allowing the 
conveyance of storage and recovery permits to irrigation dis
tricts, and allowing the initial board or groundwater manage
ment districts to put tax levies on the ballot. California passed . 
(An 385: lfannigan), requiring SWRCB to establish fees for 

~ water discharges, (A B 892: Frazee), which revises the required 
elements in urban water plans to include plans for dealing with 
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shortages, and (SB 452: Craven), which allows the creation of 
habitat maintenance districts. Colorado passed (SB 130: 
Nm·tnn), which allows state and local government entities to 
create water "enterprises" under Article X, Section 20, or the 
state Constitution to issue bonds, impose levies and assess
ments, and enter into contracts. 

Tn Idaho, (ll 260: Resources and Conservation Commit· 
tee) allows corporations managing irrigation projects alterna
tive assessment procedures- a combination of (1) an equal 
assessment per share, (2) an additional assessment based on the 
minimumamountofwaterpershare(regardlessofuse),and(J) 
a charge for extra water. They may also exempt federal 
cropland and small parcels. Under (SB 11 OJ: Resources and 
Environment Committee), irrigation districts may set up im
provement districts within their boundaries to finance construc
tion of urban water distribution systems. 

Nebraska passed three policy and planning bills: (LB 439: 
Cudaback) changes technical provisions in methods for regu
lating water use in management areas; (LB 626: Beutler) 
eliminates the responsibilityofDWR for flood plain manage
ment; and (LR 273: Hillman) callsuponthestate'sU.S. senators 
and representatives to help defeat any attempt by Congress to 
impose water surcharges on deliveries of water from federal 
projects. ~ 

In Nevada, (SB 127: Committee on Natural Resources,~ 
requires the state environmental commission to coordinate 
regulations of underground storage tanks and the department or 
taxation to implement fee collection procedures for tanks. (AB 
337: Dini) ratifies past decisions of the state engineer and 
clarifies technical aspects of water appropriation procedures. 
And (SB 19: Committee on Finance) raised the bonding limi
tation of the Colorado River Commission. 

North Dakota passed three bills. (SB 2203: Agrietllt11re 
Committee) transfers administration of groundwater from the 
state water commission to the state engineer. (HB 1110: 
Agricllltllre Committee) grants the commissioner of agriculture 
the power to enter into agreements with landowners for the 
conservation and preservation of wetlands. And (HCR 3054: 
Aarsvold et a/) directs the legislative council to study the 
problems of water supplies in rural areas and small towns. 

Oregon passed (liB 2215: Governor Roberts), which 
encourages local governments to set up voluntary partnerships 
for water shed management. Soutb Dakota passed (SB 84: 
Agrietlltflre and Natural Resources Committee), changing fil
ing fees and procedures.· Texas passed (JIB 997: Oliveira), 
targeting funds from the state's water assistance fund to dis
tressed areas. And Washington passed substitute bill (SHB 
1236: Natural Reso11rces and Parks Committee) changing 
. filing fees for water right applications and procedures. 

CONCLUSION 

1993 has been the most active year for water policy since 

continued on page 16 • •• 
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JJ'S began tracking. Several bills- particularly in the area of 
water transfers - are simply the latest episodes in long
standing conflicts between different interest groups. But most 
of the activity is aimed at improving the administration of water 
rights systems and modernizing water policy procedures to 
reflect a balancing of economic and public trust considerations. 
The issue of streamlining the process by which pennits are 
obtained or modified, for example, was tackled in several 
states. This process reflects the continuing evolution of water 
policy in the west from one that once emphasized the develop
ment of new water sources to one that now emphasizes systems 
for allocating existing water more efficiently among competing 
users. D 
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Litigation Update 
... continued from page 10 

it was unconstitutional for the Board not to impose fees on 
parties that indirectly discharged pollution-e.g, parties distant 
from the water bodies who discharge pollution that ultimately 
reach the water bodies specified in the statute. 

lf.fue.f: (I) Was the Board's decision to limit fees to direct 
dischargers an unreasonable interpretation of the statute? (2) If 
the statute allows for this exclusion, does this violate equal 
protection? (3) By making the failure to pay a fee potentially 
punishable by imprisonment, does the law violate the Califor
nia Constitution's protection against imprisonment in a civil 
action for debt or tort? (4) Do the fees constitute an unconsti
tutional state-mandated cost on local government? 

Deci.fion: The court said no. (1) While the court acknowl
edged that the statute could be interpreted as either requiring 
fees on direct and indirect dischargers or only direct discharg
ers, it decided that the statute does not require imposition of fees 
on indirect dischargers. During the legislative process, the 
court observed, the Legislature struck language that had explic
itly required that fees be imposed on indirect dischargers. 

(2) The Board's fee schedule did not violate equal protec
tion because the Legislature avoided imposing "an unworkable 
administrative burden on the Board" to levy fees against all 
dischargers, "no matter how geographically remote from the 
protected body of water into which their discharges ultimately 

-

flow .... Thus, requiring the Board to assess fees only against .., 
those persons and entities whose contribution to the 'toxic hot 
spot' problem is easily traceable because their discharges flow 
directly into a bay or estuary was a pennissible 'rough accom
modation"' of the purposes of the statute. 

(3) The court concluded that the statute did not unconsti
tutionally impose imprisonment for debt because the willful 
non-payment of fees would constitute an act of fraud, the 
imprisonment for which is constitutionally pennissible. (4) 
Since the plaintiffs did not file a claim with the Commission on 
State Mandates, they did not exhaust administrative remedies 
before challenging in court the 1990 law on the grounds that it 
imposes state-mandated costs. 

Implication: With growing public concerns about the 
environment, legislatures may impose fees to create economic 
incentives to reduce pollution discharges. Should the scope of 
fee schedules coincide with the scope of activities contributing 
pollution? The answer is to be fouad in the legislature, not the 
judiciary. 0 
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